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REFERENCE - torts - negligence - Relationship required to find that the Province owed
a duty of care, duty of supervision, fiduciary duty, non-delegable duty or could be
held vicariously liable for alleged intentional torts comprising physical and sexual
abuse committed against former residents of the Prince Edward Island Protestant
Orphanage while they were children and residents of the Orphanage.
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Prince Edward Island Protestant Children’s Home and Amend the Acts Respecting
the Same, 1977, 26 Elizabeth Il, Cap.54
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Reasons for judgment:
JENKINS C.).P.E.L.:

[1] This is a Reference pursuant to s.18 of the Supreme Court Act R.S.P.E.|. 1988
S-10. In an action commenced in 2002 (Broome et al. v. Government of Prince
Edward Island and Prince Edward Island Protestant Children’s Trust, S1-GS-18887),
57 persons who were at various times between 1928 and 1976 residents in the Prince
Edward Island Protestant Orphanage seek damages against the Government and the
Trust alleging physical and sexual abuse. The Government and the Trust deny
liability. The plaintiffs’ assertion of Government liability is based on general duty of
care, duty of supervision, vicarious liability, fiduciary duty, and non-delegable duty.
In this Reference, the Lieutenant Governor in Council of Prince Edward Island asks
the Court of Appeal for its opinion on the application of those legal doctrines to an
Agreed Statement of Facts.

Questions for consideration

[2] In that regard, the Lieutenant Governor in Council has referred questions to the
Appeal Division for hearing and consideration. The Reference and Questions for
consideration are stated in Order-in-Council #EC2007-619 dated October 9, 2007, as
follows:

1. a) As at 1928, did the Province owe a general duty of care to
children placed in the Mount Herbert
Orphanage/Protestant Children’s Home by parents, family
members, guardians or charities?

b) If so, what was that duty of care, when did it arise and how
did it arise?
c) If there was such a general duty of care as at 1928, what

was the nature and scope of that duty?

2. a) If there was not a general duty of care in 1928, did such a
duty arise subsequent to 19282

b) If so, what was that duty of care, when did it arise and how
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did it arise?

If there was a duty of care that arose after 1928, what was
the nature and scope of that duty?

As at 1928, did the Province have any duty to supervise
the operation of the Mount Herbert Orphanage/Protestant
Children’s Home?

If so, what was that duty of supervision, and when and
how did it arise?

If there was a duty of supervision, what was the nature and
scope of that duty?

If there was not a duty to supervise the operation of the
Mount Herbert Orphanage/Protestant Children’s Home at
1928, did such a duty arise subsequent to 19282

If so, what was the duty of supervision, when did it arise
and how did it arise?

If there was a duty of supervision after 1928, what was the
nature and scope of that duty?

Was there any legislation or common law that made the
Province vicariously liable for the acts or omissions of the
Trustees, volunteers or staff of the Mount Herbert
Orphanage/Protestant Children’s Home either as at 1928
or subsequently?

If so, when and how did such vicarious liability arise, and
what is the nature and scope of that vicarious liability?

As at 1928, did the Province owe a fiduciary duty to the
residents of the Mount Herbert Orphanage/Protestant

Children’s Home by virtue of their being residents of the
Mount Herbert Orphanage/Protestant Children’s Home?

If so, how did such a fiduciary duty arise and what was the
nature and scope of that fiduciary duty?

If the Province did not owe such a fiduciary duty to the
residents of the Mount Herbert Orphanage/Protestant
Children’s Home as at 1928, did such a duty arise
subsequently?

If so, what, when and how did such a fiduciary duty arise



Page: 5
and what was the nature and scope of that fiduciary duty?

8. a) As at 1928, did the Province have a non-delegable duty
with respect to the care given to the former residents of the
Mount Herbert Orphanage/Protestant Children’s Home by
the Trustees, volunteers and staff of the Mount Herbert
Orphanage/Protestant Children’s Home?

b) If so, when and how did that non-delegable duty arise and
what was the nature and scope of that non-delegable duty?

9. If any of the above duties are found to have existed, did the
Province owe any of the duty to the residents of the Mount Herbert
Orphanage/Protestant Children’s Home who were resident during a
time when a parent was also a resident and/or employee of the
Mount Herbert Orphanage/Protestant Children’s Home?

Agreed Statement of Facts

[3] The Reference directs this Court to consider the Questions having regard for
the Agreed Statement of Facts submitted by the Office of the Attorney General, which
states:

Agreed Statement of Facts

1. Throughout the history of P.E.I., the Provincial Government has
passed legislation dealing with social issues, including both public
and private legislation. Copies of such relevant legislation
(including a chronological index) are appended as Schedule “A”.

2. The Prince Edward Island Protestant Orphanage, later known as the
Prince Edward Island Protestant Children’s Home, was first
established by the Orange Lodge in or about 1907. It was
subsequently constituted a corporation with a Board of Trustees
representing various protestant organizations and denomination|s]
or about 1921 by virtue of a Private Act passed through the
Provincial Legislature.

3. The Prince Edward Island Protestant Orphanage/Prince Edward
Island Protestant Children’s Home was operated under and by
virtue of the Private Act, and subsequent amendments by Private
Acts, that established it. The management and operation of the
Home was entrusted to a Board of Trustees. Copies of the relevant
legislation (including a chronological index) are appended as
Schedule “B”.

4, The Home was operated by the Trustees until it was closed in
1976. The Board of Trustees was responsible for the day to day
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operations of the Home, including the hiring of staff, volunteers,
daily care of the residents and setting policies as to the admission
of residents, as well as the overall management and administration
of the Home.

The Province was not involved in the administration of the Home,
was not involved in the day to day operations of the Home, and
did not employ any person engaged by the Home to care for the
residents. Dr. M.M. (Mac) Beck, a psychiatrist then an employee of
the PEI Department of Health, at his own initiative volunteered to
be a consultant to the Board. The Board accepted this offer and Dr.
Beck attended regularly at the Home from 1964-67 and met with
the children. Thereafter, he wrote an extensive Report for the
Board containing a number of recommendations regarding the
future role and operation of the Home.

The Plaintiffs were residents at the Home between 1928 and 1976.
The Plaintiffs became residents when they were taken to the Home
primarily by their parents, family members, guardians or charities.

While some of the Plaintiffs were “orphans”, the majority were
taken to the Home for temporary or longer term care as they could
not be cared for by their parents, family members, guardians or
charities. Some of the Plaintiffs were residents while a parent was
also a resident and/or employee of the Home.

Between 1958 and 1962, 10 of the 57 Plaintiffs, comprising 4
separate families, were proposed by an employee of the Province
for placement in the Home and were accepted as residents.

Between 1956 and 1964, 14 of the Plaintiffs, including the 10
referenced above, were placed in the guardianship of the Province
through Court Order while still resident in the Home. The 14
Plaintiffs comprised 7 separate families.

The Home was funded primarily through charitable contributions
from the people of Prince Edward Island. Occasional grants were
made by municipal, provincial, federal and international groups
and charities to assist with capital and other needs. Schedule “C” is
a summary of the annual operating receipts and expenditures from
1928-1976 as taken from the Annual Reports for the subject years.

The Province did not directly fund the operation of the Home. The
Province made financial contributions to the Home in the form of
grants, of differing amounts, to the Board of Trustees at various
times throughout the time period in question, as illustrated in
Schedule “C”.

In or about 1968, the Province entered into an agreement with the
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Federal Government under the Canada Assistance Plan, whereby
monies granted by the Province in relation to general welfare
services within the province would be reimbursed by the Federal
Government up to 50%. The grants to many private organizations,
including the Home, were increased by the Province at that time,
as the Province had the opportunity to be reimbursed by the
Federal Government for up to 50% of the grants issued, and the
Province availed itself of this opportunity for the remaining years
thereafter.

The Provincial grants were given with no restrictions, and with no
accountability requirements for how the funds were spent. The
grants given in each year were a portion of the total monies
received by the Home in each year, and a portion of the annual
operating expenses incurred in each year. The use of the grant
funds were solely at the discretion of the Board of Trustees.

[4] The Application Record before the Court also contains the following appended
Schedules mentioned in the Agreed Statement of Facts:

Schedule A.

Schedule B.

Relevant legislation dealing with social issues:
An Act for the Protection of Neglected and Dependent Children 1910,
Acts of the General Assembly of Prince Edward Island, Cap. 15;

An Act Respecting the Maintenance of Deserted Wives and Children,
1932, 22 George V, Cap. 7;

The Children’s Act, 1940, 4 George VI, Cap. 12;
The Children’s Protection Act, 1961, 10 Elizabeth II, Cap. 3;

An Act to Amend the Children’s Protection Act, 1961, 1972, 21
Elizabeth Il, Cap. 6;

An Act to Amend the Children’s Act, 1972, 21 Elizabeth II, Cap. 5.
Relevant legislation comprised of Private Acts regarding the
establishment and operation of the Protestant Orphanage/Children’s

Home:

An Act to Incorporate the Prince Edward Island Protestant
Orphanage, 1921, Il George V, Cap.27;

An Act to Amend An Act to Incorporate the Prince Edward Island
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Protestant Orphanage, 1923, 13 George V, Cap.11;

An Act to further Amend An Act to Incorporate the Prince Edward
Island Protestant Orphanage, 1925, 15 George V, Cap.23;

An Act to Consolidate and Amend the Acts Incorporating the Prince
Edward Island Protestant Orphanage,1927, 17 George V, Cap.32;

An Act to Amend an Act to Consolidate and Amend the Acts
Incorporating the Prince Edward Island Protestant Orphanage, 1929,
19 George V, Cap.28;

An Act to Amend an Act to Consolidate and Amend the Acts
Incorporating the Prince Edward Island Protestant Orphanage, 1932,
22 George V, Cap. 28;

An Act to Amend an Act to Incorporate the Prince Edward Island
Protestant Orphanage 11 George V, Cap.27, 1962 Elizabeth Il, Cap.27;

An Act to Change the Name of the Prince Edward Island Protestant
Children’s Home and Amend the Acts Respecting the Same, 1977, 26
Elizabeth I, Cap.54.

Mount Herbert Orphanage/Protestant Children’s Home Expenditures
and Receipts 1928-1976, showing annual aggregate expenditure;
receipts (not including bequests and endowments which were allocated
to the Capital Account) and Provincial Government portion of receipts.

Scope of opinion

[5] The Supreme Court Act directs that upon receiving a Reference, the Appeal
Division will certify its opinion to the Lieutenant Governor in Council, accompanied
by a statement of reasons therefor, and any judge who differs from the opinion may in
like manner certify his or her opinion and reasons.

[6] In accordance with s.18(5) of the Supreme Court Act, the Court caused public
notice be given to notify interested persons that they could apply for status to make
submissions to the court on the Reference. Upon hearing submissions for status, the
court found that all persons who applied for status had an interest and were entitled to
make submissions to the court at the hearing of the Reference.
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[7] The Court received, heard, and considered submissions from the Government,
from or on behalf of the other parties in the case Broome et al. v. Government of
Prince Edward Island and Prince Edward Island Protestant Children’s Trust, supra,
and from Blair E. Ross and Susan M. Marshall.

[8] Some submissions addressed additional and different questions and alleged
facts other than the questions and agreed facts stated in the Reference. Pursuant to
the statutory provision under which a Reference is heard, the facts, questions and
submissions considered by this Court are confined to the terms of the Reference.
Accordingly, for this opinion this Court did not entertain any of the additional and
different questions, alleged facts, or related submissions. As well, submissions were
made that address matters of liability which are beyond the Questions in the
Reference. This Court did not consider those matters either. Those are matters that
may be entertained by a trial judge in an action or in some other forum after
consideration by this Court of the questions of whether there is a general duty of care,
duty to supervise, fiduciary duty, or non-delegable duty, or relationship factors that
could form a basis for vicarious liability.

[9] In this Reference, | will refer to the Prince Edward Island Protestant
Orphanage, which was renamed in 1962 the Prince Edward Island Protestant
Children’s Home, as the “Orphanage,” the “Home” or the “Orphanage/Home.”

Relevant legislation

[10] Schedule A is a compilation of relevant legislation dealing with social issues,
and in particular child protection. This legislation made provision for the
apprehension and protection of neglected and dependant children, and created a
supervisory role and duties for Government regarding community-based children’s
aid societies, temporary homes and shelters created by children’s aid societies, and
family-operated foster homes. The legislative scheme was for the children’s aid
societies to operate under the oversight of a Government-appointed superintendent in
the more populated areas and for the superintendent himself to fulfill the role of
arranging and providing care where there was no children’s aid society in the area.
The legislation referred to privately incorporated orphanages and children’s homes
such as the Orphanage, but did not make provision for the Government-appointed
superintendent to have any role or responsibility regarding those facilities.

[11] The 1910 legislation was called the “The Children’s Protection Act of Prince
Edward Island.” It provided a scheme of public intervention and care for children
found to be in need of protection by virtue, in general terms, of them being neglected,
wayward, abused or orphaned. A government delegate known as the Superintendent
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of Neglected and Dependent Children would report to the Commissioner who was
the Minister responsible for the Act. There was provision for the creation of
government-approved children’s aid societies with objects of protecting children from
cruelty and care and control of neglected children through temporary shelters, and of
foster homes, in which a neglected child may be placed as a member of the family.
Government was authorized to appoint a superintendent, whose role would be to
promote, advise, and instruct children’s aid societies, keep records regarding all
children committed or placed under the Act, visit and inspect “any place where a
child is placed pursuant to the provisions of this Act” and also industrial schools and
shelters as may be directed by departmental regulations, and to prepare and submit
annual reports to the Commissioner. There were extensive provisions regarding
children’s aid societies, and recognition that a society had the supervision and
management of children and the duty of due diligence in providing a suitable home
for a child, and provisions regarding police apprehension of neglected children and
ensuing judicial process.

[12] The Act did not include any superintendent role in the supervision or
operation in an orphanage or a children’s home. It recognized potential for overlap
between the public facilities covered by the Act and the privately operated
orphanages and children’s homes. An orphanage or children’s home could with the
consent of its trustees be used as a temporary home or shelter under the Act; but with
the qualification that no children’s aid society would have the supervision and
management of children in a temporary home or shelter without the consent of the
trustees of the orphanage or children’s home. Section 15 stipulated that
notwithstanding the provision of any bylaw, rule or regulation for the government or
control of any incorporated orphanage or children’s home, the trustees or governing
body thereof may take advantage of the provisions of the Act by transferring any
children under their guardianship to the Superintendent or to the local children’s aid
society to “be placed out by the Superintendent or by such children’s aid society in
pursuance to the provisions of this act, and in such case it shall be the duty of the
Superintendent to visit such child.”

[13] The 1932 legislation was called “The Deserted Wives” and Children’s
Maintenance Act.” Its name describes its purpose and introduces its provisions for
financial support. That Act contained no provision for Government involvement in a
privately run orphanage; but it made provision for the operator of an orphanage to
enforce a maintenance order against a father of a child who was a resident.

[14] The 1940 legislation was called “The Children’s Act.” This was omnibus
children’s legislation that contained provision for legitimization of children born “out
of lawful wedlock,” protection of neglected and dependent children, children of
unmarried parents including affiliation orders and maintenance, deserted wives and



Page: 11

children, parents” maintenance, adoption by deed, and adoption. This legislation
repealed the Children’s Protection Act of 1910 and the Deserted Wives’ and
Children’s Maintenance Act. Part I, which dealt with protection of neglected and
dependent children, brought forward the provisions regarding children’s aid societies
and foster homes and the duties of the Superintendent. Those duties included the
duty: “to direct and supervise the visiting of any place where a child is placed
pursuant to the provisions of this Part.”

[15] The 1940 legislation did not create any role for the Superintendent in the
management, operation, or supervision of privately operated children’s homes or
orphanages. There was provision that an orphanage or children’s home could, with
the consent of the trustees or governing body, be used as a temporary home or shelter
by a children’s aid society; but with the qualification that no children’s aid society
would have the supervision or management of children in “an orphan asylum or
other children’s home mentioned in sub-section (2) without the consent of the
Trustees or governing body thereof.”

[16] The provisions regarding children’s residence are noteworthy. Section15
stipulated that every society or person to whose care a child is committed “under the
provisions of this Part,” and every person entrusted with the care of any such child
shall, from time to time, permit such child to be visited, and any place where such
child may be or reside, to be inspected by the Superintendent. Section 16 permitted
admission to temporary homes or shelters by Ministers of religion. Section 17 made
provision regarding transfer of children by an institution and for placement out by the
Superintendent by language similar to s.15 of the 1910 Act.

[17] The 1940 Act contained more extensive provisions regarding the apprehension
of neglected children, selection of foster homes, competing responsibilities for the
custody of children, the control over and protection of wayward children.

[18] The Children’s Protection Act of 1951, which appears within the revised
statutes, was not appended to the Agreed Statement of Facts. This legislation
introduced the nomenclature “Director of Child Welfare” in place of the
Superintendent and “child welfare agencies” which appear to be in place of children’s
aid societies. The scheme of the Act does not appear to extend of the role of the
Director of Child Welfare to affect or be involved in the operations of an orphanage
or children’s home operated by a board of trustees.

[19] The Children’s Protection Act 1961 appears to replace and repeal the
Children’s Protection Act of 1951. The 1961 legislation included a definition of
“orphan.” Section 3 directed that a duty of the Director of Child Welfare once
appointed was to inspect or direct and supervise the inspection of any institution
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“established for the care and protection of children or place where a child is placed
pursuant to the provisions of this Act.” Section 14 was a new provision regarding
powers of the Director or a child welfare agency over children committed to their
care. lt stipulated a duty to “keep such ward in a suitable place and [to] exercise
during such period [of temporary care and custody] all the rights of the legal guardian
of such ward, except [adoption].” This Act did not contain provisions to extend the
role of the Director of Child Welfare to supervise or become involved in the
operations of an orphanage or children’s home operated by a board of trustees.

[20] The amending provisions in 1961 and 1972 do not affect matters in this
Reference.

[21]  Schedule B is a compilation of the private acts regarding the establishment and
operation of the “Prince Edward Island Protestant Orphanage.”

[22] The Act of incorporation passed in 1921 recited that there was an increasing
number of applicants for admission, and it had been deemed necessary and desirable
that a new and more modernly equipped orphanage be created and that the
management thereof be placed on a permanent and representative basis. The
Legislature therefore constituted named representatives of various protestant
benevolent organizations, including the Grand Orange Lodge, ladies” auxiliaries, and
six different protestant church denominations to be a body corporate, with provision
for them and their successors in office to acquire, hold and deal fully with the
Orphanage property, including borrowing and enacting bylaws, rules and regulations
not inconsistent with the constitution of the incorporating legislation as the Trustees
may consider to be in the interests of the Orphanage. The Act provided for
appointment by the Trustees of an executive committee and directed that: “The
executive shall, subject to the Board of Trustees, have the active management and
affairs of the Orphanage and shall employ, hire and dismiss such agents and servants
on such terms and conditions as the executive may find expedient.” The Act
contained provisions for public reporting among the various organizations
represented on the Board of Trustees. There was no provision for any Government
involvement in the business or property of the Orphanage.

[23] The amending legislation enacted over the following decade acknowledged
increased land holdings of the Orphanage, made provision for financial endowment
by other protestant benevolent organizations, revised and refined the provisions for
election of trustees, created a salaried management position of secretary and then
secretary-treasurer under the direction of the Board, and included provisions for
public notice of the annual meeting.

[24] The 1962 Act changed the name of the body corporate to “Prince Edward
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Island Protestant Children’s Home.”

[25] The 1977 Act recognized that it was no longer practical to continue to operate
the Home, advised it was expedient to change the name and objects of the body
corporate in order that it may provide for the education of Protestant children in need
of financial support, and renamed the body corporate the “Prince Edward Island
Protestant Children’s Trust” with the objects of providing financial assistance for the
education of Protestant children in accordance with and subject to such conditions as
may be prescribed by the by-laws of the Trust.

Liability of the Crown

[26] This Reference engages the question of when a government can be liable in
negligence. As a preliminary matter, it should be mentioned that tort law, including
the law of negligence, applies to the Government in the same way it would apply to
any individual. Historically, at common law the Crown was immune from tort
liability; but Crown immunity has been abrogated by statute. Today, the victim of a
Crown tort has the right to sue for damages. Crown liability arises under recognized
heads of private tort liability but only in that manner. There is no special public law
of torts. The Crown is liable in tort to pay damages only if a plaintiff can establish
facts that amount to a legal cause of action against the Crown. See: Hogg, Peter W.
and Monahan, Patrick J.: Liability of the Crown 3™ Ed. (Carswell, 2000), at pp.25-26,
and 135-142.

Two classes of relationship in Agreed Statement of Facts

[27] The overall tenor of the Questions for consideration is whether the
Government had some kind of duty in law to protect from harm the children who
were resident in the Orphanage, either by virtue of them being children per se, or
being residents in the Orphanage. The questions pose the existence of a “general”
duty and also of conventional private law duties. Regarding those circumstances, |
will express and explain my opinion that there is no “general” duty of care in tort law,
and that in the context of conventional private law duties, the Government did not
have a tort-law duty of care, duty of supervision, fiduciary duty, non-delegable duty,
or potential vicarious liability for the alleged wrongful acts of other persons merely
because the plaintiffs were children or because they were children who were
residents of the Orphanage. Underlying this opinion is the absence of a requisite
proximal relationship between the Government and the children as residents of the
Orphanage to establish the basis for a private law duty of care.

[28] The presence of Fact Nos. 8 and 9 makes this opinion subject to two
qualifications. Each of those Agreed Facts introduces an additional factor in the
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relationship between the Government and the particular class of children therein
described that is beyond the overall tenor of the Questions for consideration based on
the Agreed Statement of Facts.

[29] Fact #9 raises one qualification. Regarding the 14 children who were placed
in the guardianship of the Province through court order while resident in the
Orphanage, the requisite relationship for the creation of a duty of care thereupon
became present and remained for the period of time during which the Province’s
statutory delegate was the guardian of those children. In that situation, there was a
direct relationship. Those children were wards of the Province, and the Government
had a corresponding duty of care to those children.

[30] The content or scope of the duty of care would be ultimately determinable at
trial upon consideration of the applicable statutory provisions and the evidence of the
applicable relationship factors. In general terms, it would be analogous to the duty
the British Columbia courts found to exist and the Supreme Court of Canada affirmed
in K.L.B. v. British Columbia, [1998] B.C.). No. 470 (QL) (BCSC); affirmed regarding
duty of care in [2001] B.C.J. No. 584 (QL) (BCCA); affirmed in [2003] 2 S.C.R. 403
(SCC). In K.L.B. supra, the government duty of care was to children who were wards
of the state and had been placed in foster homes, and the duty was found to have
arisen under the child protection legislation, which required the Director to keep the
children in a suitable place and in fulfillment of that duty to visit and inspect the
institution, home or place where the children were placed.

[31] The Government duty of care toward children who were its wards is specific,
and is to the children who were under its guardianship. The advent and existence of
that duty did not create a “general” duty or a tort-law duty to all children, or all the
children who were resident in the Orphanage, and it did not create an Orphanage-
related duty regarding the administration, operation, or supervision of the operation
of the Orphanage.

[32] Fact #8 raises the other qualification. Regarding the 10 children who were
proposed by an employee of the Province for placement in the Orphanage and were
accepted as residents, whether a duty of care would arise in those circumstances
would depend on consideration of the law of negligent misstatement and the
applicable facts as found at trial.

[33] Again, in any event such a duty would be only to the particular class of
children covered by Fact #8, and the content or scope of such duty would not involve
or create an Orphanage-related duty regarding the administration, operation, or
supervision of the operation of the Orphanage.
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[34] In the presence of two classes of relationship being presented for
consideration, | will address the overall tenor of the Questions for consideration
pertaining to operation of the Orphanage and all the children who were resident in
the Orphanage first, and then | will comment further regarding Government private
law duty of care to children who became its wards and circumstances which could
invoke a duty of care toward children who the Government proposed for placement.

Questions 1 and 2: General duty of care
Negligence

[35] Inits broadest sense, a negligence action compensates persons who have
suffered injury as a result of the unreasonable conduct of other persons. The law of
negligence is restricted in terms of: (1) actors who are required to observe a duty of
care; (2) victims who can claim compensation; (3) activities which can be regulated,;
and (4) losses which can be compensated. Negligence is a cause of action within the
law of torts. A tort is a civil wrong, other than a breach of contract, which the law
will redress by an award of damages. The law of torts determines which losses or
injuries suffered by which individuals will be remedied, how, and to what extent.
Tort law is principally judge-made law, and it has the ability to be flexible and fluid,
to represent societal concerns and values as they change. Negligence as a type of law
of wrongful conduct leading to liability has been part of the common law of torts for
hundreds of years. The basis of contemporary negligence law is the English House of
Lords judgment in Donoghue v. Stevenson, [1932] A.C. 562 (H.L.). Negligence law
does not compensate all injuries caused by wrongful conduct. It is a principal task of
the law to discriminate between compensable and non-compensable losses. In a case
where compensation is demanded, the first question is whether the law imposes upon
the actor a duty of care so that the activity in question does not harm the complainant.
See: Klar, Q.C., Lewis N.: Tort Law, 4™ ed. (Thomson Canada Limited 2008) pp.157-
162.

Duty of Care

[36] In considering whether there is a duty of care, the question is whether in a
particular case the law will impose a duty upon the defendant to take reasonable care
for the benefit of the plaintiff. This is considered to be a question of law. The
existence of a duty of care is predicated upon two fundamental propositions. The first
is that the plaintiff must be able to demonstrate that the defendant’s conduct was
negligent vis-a-vis the plaintiff, as tort law regulates conduct only for the benefit of
selective victims of that conduct, not like in criminal cases f