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To The Prince Edward Island Environmental Advisory Council,  
 
The PEI Wild Blueberry Growers Association (PEIWBGA) is mandated to represent 150 PEI wild 
blueberry growers, and appreciates the opportunity to present our concerns to your Committee 
regarding the present and proposed PEI water legislation and regulations. 
  
The PEIWBGA understands and supports the Province's initiative to protect the Island's water 
and wetlands. Now, more than ever, PEI needs clear and sustainable legislation which provides 
Islanders with efficient access to high quality and plentiful water, without unduly hindering 
otherwise legal and sustainable use of land.   
 
OUR INDUSTRY 
 
The PEI wild blueberry industry is growing quickly; the 2015 wild blueberry crop has shown an 
increase of 23% over the previous year, and an increase of 72% from the year before, without 
significant increase in land base use.  Our growers are not currently intense users of water with 
few historical attempts of irrigation, and many of our growers are enhancing their operations to 
incorporate sustainable practices that benefit the environment. Many of our growers have a 
current environmental farm plan and frequently attend workshops on the responsible use of 
crop inputs.  
 
The blueberry industry often utilizes land that had been farmed in the past, as shown in the 
1880 PEI Atlas, and later abandoned as the nature of agriculture changed.  These lands 
frequently have topography of hills and isolated low spots and/or have imperfectly drained soils.  
These features present the grower with challenges that were not anticipated in the drafting of 
the Environmental Protection Act, which we understand may be included in the new broader-
based Water Act.   
 
OUR CONCERNS 
 
Our growers occasionally struggle with ambiguity in the definition of terms provided in the 
current Environmental Protection Act and two of its defined terms:  watercourse and wetland. 



WATERCOURSE DEFINTION 
 
The definition of watercourse has a direct bearing on buffer zones and land use. This can be 
important to our industry which seeks to work with the topography and imperfectly drained soils 
mentioned above. Some lands, to be productive, need to have drainage improved, especially of 
spring melt water. Because of the no-till nature of our industry, very little top soil is observed to 
be moved during this period. 
 
Our concern arises from previous recommendations to your Committee to increase the size of 
watercourse buffer zones. Our point here is to seek clarification whether drainage ditches would 
ever be considered watercourses under the legislation, and so trigger buffer zone protection. 
Indeed, there does seem to be some confusion within the Department of Environment on this 
issue and the rest of the PEI government. For example, on PEI GIS maps some drainage ditches 
are classified as watercourses and would presumed to be protected by buffer zone regulation, 
but in conversations with Department of Environment officials who conduct site inspections, I 
was assured that they "use common sense" when applying the rules and that ditches are not 
considered to be covered by the regulations. However, this does leave the issue open to 
interpretation by any future official or change of direction by Department management. 
 
Fortunately, the matter can be easily resolved with very minor clarification of the definitions, 
based upon a principle that is already in the legislation.  
 
The definition of a watercourse in section 1 ee of the ENVIRONMENTAL PROTECTION ACT, 
WATERCOURSE AND WETLAND PROTECTION REGULATIONS (for your convenience we have 
included the pertinent definitions, see Appendix A) is predicated upon the definition of 
"sedimentary bed" (section 1 cc for the same regulations, also in Appendix A). When viewed 
together, they do not appear to exclude a man-made drainage ditch as a watercourse. However, 
the original drafters ended the definition of a sedimentary bed with "formed or apparently 
formed by flowing water". This points to the intention of the original drafters that ditches were 
not intended to be covered in this part of the legislation.  And this could be made more explicit 
with the addition of "and excluding man-made ditches" or similar language.   
 
Section 3 of the Regulations dealing with Buffer Zones explicitly excludes "a landlocked pond" as 
a watercourse that would be an impediment to the cultivation of agricultural land in what 
otherwise would be a buffer zone. The addition of "and man-made ditches" or similar language 
in this clause would more clearly express the principle that the original drafters seemed to have 
intended when they referred to streams beds in regulation definition 1 cc as being "formed or 
apparently formed by flowing water". 
 
For greater clarity, we are not advocating for the unregulated construction of drainage ditches in 
wetlands or environmentally sensitive areas now covered by legislation, only that ditches not be 
deemed "water courses" for the purposes of the Act. Also, the construction of ditches near 
wetlands should continue to be regulated and monitored for the health of our environment. 



We recommend changes in definition that clearly exempt man-made drainage structures as 
not being water courses, and that constructed drainage ditches do not fall under buffer zone 
legislation. 
 
* note: Distinguishing between a watercourse " formed or apparently formed by flowing water" 
and a man-made structure is relatively easy; water formed courses always are serpentine, man-
made courses are usually linear. 
 
WETLAND DEFINITION 

I have heard from members though that they have apprehension about the application of this 
set of regulations, to the point that development of blueberry land was passed over rather than 
potentially have to deal with the regulations after land was purchased.   

Wetlands are currently broadly defined in the legislation, which is understandable since they do 
take many forms.  Included in the definition of wetlands is the presence of "water tolerant 
plants". Many weed plants commonly found on blueberry land currently in production fall into 
this category such as Black Bulrush, Labrador Tea, Sheep Sorrel) and mosses. Graminoids 
(grasses, sedges and rushes) which are also commonly found, are included in the definition of a 
meadow, a form of "wetland" under PEI Regulations, which we would like to point out is not one 
of the five classes defined by the Canadian Wetland Classification System. We note that spruce 
trees are water tolerant, but are not only found in wetlands.    

These plants can establish in the imperfectly drained soils many of the berry lands contain in 
some quantities, then spread to the drier areas. These plants tend to be relatively hardy and 
respond well to, or are tolerant of, the cultivation practices of wild blueberry production 
(including the lack of tillage). So the combination of imperfectly drained soils and water tolerant 
plants has the potential to classify blueberry land or potential blueberry land as wetland. The 
results could impede the development of productive land, or retroactively lead to prosecution 
over land that was developed. We know of growers who have encountered this situation in the 
past. 
 
Here again in my conversations with Department of Environment officials who conduct site 
inspections, I was reassured that they "use common sense" when evaluating sites. Indeed, at 
times it is the role of good public servants to interpret general legislation to individual 
circumstances and this approach does the government and its staff credit. However, again this is 
open to different interpretation in the future.  Good legislation, in our opinion, strives to more 
closely define what must be protected from what clearly does not fall into that class.   
 
While it would be fair to include water tolerant plants in a tool kit outside of legislation to help 
identify potential wetlands, the inclusion of "water-tolerant vegetation" in the definition of 
wetlands, without defining water-tolerant vegetation to exclude vegetation that grows in a 
variety of conditions lacks clarity. We note as an example the definition of a land-locked pond 



includes not having "(iii) aquatic or water-tolerant vegetation". A more specific definition, or the 
removal of water-tolerant vegetation, would be preferable.   
 
We recommend the removal of the broad based "water-tolerant vegetation" for the more 
focused "aquatic vegetation" when defining a wetland, and a greater focus on the soil 
characteristics that define wetlands would result in better legislation. 
 
The PEIWBGA encourages the formation of a Water Act that addresses a broad range of 
sustainability principles. There are items in particular that we feel the Committee should 
consider when developing a management model. During a period when revisions of an Act are 
being considered is the time to include improvements of clarity that will aid the government 
staff and general public in understanding the legislation and regulations.  More generally, any 
revisions or rewriting of the legislation should be guided by clarity of definitions and content, 
and also clearly communicate the intent of each clause. Clear understanding helps build the 
credibility of the legislation. We believe our proposed changes would not weaken or detract 
from the legislation's goals of protecting PEI's water and sensitive aquatic areas, and would 
provide greater clarity. 
 
Our Association, as a member of the PEI Federation of Agriculture, also fully supports the nine 
recommendations previously proposed by the Federation. 
 
On behalf of the PEIWBGA, we appreciate the opportunity to contribute to the proposed Water 
Act. Please feel free to contact our office for further clarification on any of the items discussed.  
 
Regards,  
 
 
 
 
John Handrahan  
PEIWBGA Chair 
January 8, 2016 

 
 
 
 



Appendix A 

 

CHAPTER E-9 
ENVIRONMENTAL PROTECTION ACT 

INTERPRETATION 

 

1.   

(v) “wetland” means 

(i) an area which contains hydric soil, aquatic or water-tolerant 

vegetation, and may or may not contain water, and includes any 

water therein and everything up to and including the wetland 

boundary, and 

(ii) without limiting the generality of the foregoing, includes any 

area identified in the Prince Edward Island Wetland Inventory as 

open water, deep marsh, shallow marsh, salt marsh, seasonally 

flooded flats, brackish marsh, a shrub swamp, a wooded swamp, a 

bog or a meadow 

 

 

CHAPTER E-9 
ENVIRONMENTAL PROTECTION ACT 

WATERCOURSE AND WETLAND PROTECTION 

REGULATIONS 

PART I - DEFINITIONS 

1. 

(e) “buffer zone” means the 15-metre-wide area referred to in 

section 3; 

 

(s) “meadow” means a wetland that has fluctuating water tables, 

lacks trees, and is covered in water-tolerant Graminoid vegetation; 

(cc) “sediment bed” means a depression or low area of mud, silt, 

sand, gravel, rock or bedrock, or a combination thereof, which has a 

defined path which was formed or apparently formed by flowing 

water; 

 

(ee) “watercourse” means an area which has a sediment bed and 

may or may not contain water, and without limiting the generality of 

the foregoing, includes the full length and width of the sediment bed, 

bank and shore of any stream, spring, creek, brook, river, lake, pond, 

bay, estuary or coastal body, any water therein, and any part thereof, 

up to and including the watercourse boundary; 

 

(ff) “watercourse boundary” means 

(i) in a non-tidal watercourse, the edge of the sediment bed, and 

(ii) in a tidal watercourse, the top of the bank of the watercourse, 

and where there is no discernible bank, means the mean high 

water mark of the watercourse; 

 

 

(gg) “wetland” 

(i) an area which contains hydric soil, aquatic or water-tolerant 

vegetation, and may or may not contain water, and includes any 

water therein and everything up to and including the wetland 

boundary, and 

(ii) without limiting the generality of the foregoing, includes any 

area identified in the Prince Edward Island Wetland Inventory as 

open water, deep marsh, shallow marsh, salt marsh, seasonally 

flooded flats, brackish marsh, a shrub swamp, a wooded swamp, a 

bog or a meadow; 



 

(hh) “wetland boundary” means where the vegetation in a wetland 

changes from aquatic or water-tolerant vegetation to terrestrial 

vegetation or water-intolerant vegetation; 

 

 

PART III – BUFFER ZONES 

3. (1) Where a watercourse is solely a landlocked pond 

(a) the prohibition in subsection (3) does not apply to cultivating an 

agricultural crop; and 

(b) the prohibitions in clauses (4)(d), (f), (g), and (h) do not apply. 

3) No person shall, without a license or a Buffer Zone Activity 

Permit, and other than in accordance with the conditions thereof, alter or 

disturb the ground or soil within 15 metres of a watercourse boundary or 

a wetland boundary, or cause or permit the alteration or disturbance of 

the ground or soil, therein, in any manner. 


