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THE COMPLAINT 

 

1. On October 21, 1998, Mr. Noel Ayangma filed a complaint with the Human Rights 

Commission alleging employment discrimination based on colour, ethnic/national 

origin and age.   

 

2. The original complaint was referred from the PEI Human Rights Commission, by 

then Executive Director, Mr. James Wyatt,  to the New Brunswick Human Rights 

Commission for investigation because Mr. Wyatt’s prior contact with the 

Complainant gave rise to a “reasonable apprehension of bias …on the part of either 

the Complainant or Respondent in these complaints”.  

 

3. On September 30, 1999, the New Brunswick Human Rights Officer, Mr. Carl 

White, provided a report to the Executive Director of the PEI Human Rights 

Commission.  At this point, Mr. Gregory Howard held the position of Executive 

Director of the PEI Human Rights Commission. 

 

4. Mr. Howard declared the investigation of Mr. White incomplete and delegated the 

role of Executive Director to Ms. Janet Christian-Campbell, compliance officer 

with the PEI Human Rights Commission. 

 

5. Ms. Christian Campbell’s report, dated July 13, 2000, dismissed the complaint as 

being without merit. 
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6. Mr. Ayangma, in accordance with s.25(1) of the Human Rights Act, requested a 

review of the decision by the Chairperson, Mr. George Kells.  The request for 

review indicated that the investigation established a prima facie case of 

discrimination and, therefore, Ms. Christian-Campbell was in error in dismissing 

the complaint.  

 

7. On November 8, 2000, Mr. Kells dismissed Mr. Ayangma’s complaint, agreeing 

with Ms. Christian-Campbell that the case had no merit.  Mr. Ayangma sought a 

judicial review pursuant to the Judicial Review Act R.S.P.E.I. 1988 Cap. J-3. A 

judge of the Trial Division dismissed the application on May 16, 2001.  Mr. 

Ayangma appealed. The Appeal Division reversed the decision of the Trial Division 

judge on March 4, 2002, and ordered that the complaint be heard by a Panel of 

Inquiry. The Chairperson appointed me as a one-person Panel on April 15, 2002, 

pursuant to section 26(1) of the Human Rights Act (see Ayangma v. French School 

Board 2002 PESCAD 5.  

 

8. The Appeal Division ordered that the inquiry be limited to the allegations dating 

from October 21, 1997 to October 21, 1998, and that the Panel “may consider any 

evidence that is relevant even if it arises from something said or done more than a 

year before the alleged contravention under consideration” (at para. 52,      

Ayangma v. French School Board). The Appeal Division decision referred to three 

hiring decisions during the relevant year. 

 

9. On June 24, 2002, the Parties convened to discuss various preliminary matters and, 

as a result, I issued an order on the consent of the parties, as follows: 
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1. That Mr. Ayangma will be required to present evidence at the 
hearing, despite the Appeal Division’s ruling that he had made out a 
prima facie case. 

2. That in addition to the three positions referred to in the Appeal 
Division decision, Mr. Ayangma would be permitted to address the 
position filled by Mr. Zain Esseghaïer.  

  3. That certain documents be provided by the Respondent prior to the 
hearing. That Mr. Ayangma would provide proof of his academic 
qualifications. 

4.       That the hearing would proceed on July 17 and 18, 2002.  

A copy of the “Order on Preliminary Issues” is attached as Appendix A to these reasons. 

 

10. The Tribunal dealt with further preliminary matters before the panel commenced on 

July 17, 2002.  The Parties agreed that documents proving Mr. Ayangma’s 

doctorate were not relevant to the inquiry and, accordingly, I did not receive or 

consider them. Mr. Ayangma sought leave for the Panel to consider whether there 

had been discrimination in relation to a fifth position, and the Respondent consented 

to consideration of one further position. 

 

11. Therefore, during the relevant time from October 21, 1997, to October 21, 1998, 

Mr. Ayangma alleges employment discrimination in relation to five different 

positions: 

 

 Principal: l’Ecole Francois Buote-  successful candidate – Darlene Arsenault 
 

Junior High School Teacher: l’Ecole Francois Buote – successful candidate 
Nathalie Bourque 

 
 High School Teacher: Evangeline – successful candidate – Lucie Bellemaire 
 
 Grade V teacher: l’Ecole Francois Buote – successful candidate – Julie Gagnon 
 

Technology Coordinator: French School Board – successful candidate – Zain 
Esseghaïer 
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THE LAW 

12. The Prince Edward Island Human Rights Act R.S.P.E.I. 1988, Cap.H-12, as amended, states: 
  6(1) No person shall refuse to employ or continue to employ 

any individual on a discriminatory basis or discriminate in 
any term or condition of employment. 

  Section 1(d) describes discrimination as: 
  “discrimination means discrimination in relation to age, colour, creed, ethnic 

or national origin, family status, marital status, physical or mental handicap, 
political belief, race, religion, sex, sexual orientation or source of income  of 
any individual or class of individual. 

 
13. The Appeal Division stated in  Ayangma v. French School Board that, “In a civil 

judicial proceeding the test to apply in deciding whether a plaintiff has made out a 

prima facie case involves a determination as to whether there is evidence upon 

which a judge or jury, acting reasonably, could find that the plaintiff’s case has 

been established on a balance of probabilities” (at para. 38). In the human rights 

context, the following three elements have been found to make out a prima facie 

case of discrimination: 

(a) That the complainant was qualified for the particular employment; 
  (b) That the complainant was not hired; 

(c) That someone no better qualified but lacking the distinguishing feature 
which is the gravamen of the human rights complaint subsequently 
obtained the position; 

 

Shakes v. Rex Pak Ltd.(1981), 3 C.H.R.R. D/1001 (Ont. Bd. Of Inquiry) at para. 

8918. 

 

 14. After the Complainant has shown a prima facie case, the evidentiary burden shifts 

to the Respondent to show credible, non-discriminatory reasons for the failure to 

hire: Roper v. Jace Holdings Ltd. (1993), 22 C.H.R.R. D/294 (B.C. Human Rights 

Tribunal) at para. 64. 

 

 4



THE EVIDENCE AT THE HEARING 
 

15. During the panel hearing, the parties addressed the question of qualifications over and over again.  

Mr. Ayangma argued that he was the best qualified for the position.  The School Board argued that 

qualifications included professional suitability and not only academic qualifications.  According to 

Mr. Ian Scott, Registrar, Prince Edward Island Department of Education, a teacher’s certificate is 

an indicator of the number of years of post-secondary education and does not indicate any 

particular expertise or supplementary qualifications in a subject area.  

  

16. Thus, “qualified” simply means that the person in question has the required initial degree in teacher 

training (Level 4). Subsequent levels obtained (5,5a or 6) are an indication of number of years of 

post-graduate work.  Once an individual holds a teaching license, he or she is qualified to teach any 

subject at any school in the Province.  Certification does not reflect subject or grade levels taught.  

Again, according to Mr. Scott, the responsibility and the right rests with the employer to determine 

“qualifications” on a position by position basis. 

 

17. According to Mr. Gabriel Arsenault’s testimony, the qualifications considered for teaching 

positions include other factors, such as experience teaching various subjects and grade levels, type 

of subjects studied during formal education and “suitability”.  Suitability was defined by Mr. 

Arsenault and Mr. Zain Esseghaïer as the “match”, if you will, between a candidate’s teaching and 

classroom management approach and style and the characteristics of a particular grade level or 

class. 

 

18.      In the case of the French School Board, a “match” for suitability also includes 

a familiarity with the PEI Francophone community and knowledge of Acadian   culture. 
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19. The French School Board and Mr. Ayangma are in agreement that he was   qualified according to 

the certification requirements for teaching in Prince Edward Island. However, each one of the 

positions cited for alleged employment discrimination in this case requires a position by position 

examination to determine whether discrimination was a factor in the School Board’s determination 

that Mr. Ayangma was not the best suited candidate for the five positions in question.  Each of the 

five positions forming the basis of the alleged discrimination incidents will be treated separately. 

 

THE POSITIONS 

 

 Principal: l’Ecole Francois Buote- successful candidate – Darlene Arsenault 

20. The Panel heard allegations that : 

 
· Interviewers made inappropriate comments to the detriment of Mr. Ayangma’s 

candidacy for the position; 
· Ms. Arsenault “knew” the interview questions and answers in advance of the 

interview; 
· Ms. Arsenault was hired because she was Acadian; 
· Ms. Arsenault was less qualified than Mr. Ayangma for the position because she 

did not have the required school administration course. 

 

21. Mr. Jean-Paul Gallant served on the interview panel. He testified that someone remarked about Mr. 

Ayangma's habitual lateness. He could not remember who made the remark. He states that Mr. 

Gabriel Arsenault stated that, if their first choice of candidate did not work out, they were not 

obligated to hire the second choice on the list.   

 

22. Another of the interviewers allegedly referred to Mr. Ayangma as “having a reputation” for being 

litigious.  Evidence presented by both parties indicates a number of legal actions commenced by 

Mr. Ayangma.  Mr. Ayangma indicated that one particular case in which he was successful was 

misunderstood by everyone and, hence,  rumors circulated in the community.  Mr. Ayangma 

testified that he does pursue his legal rights as a Canadian citizen when needed.   
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23. Mr. Jean-Paul Gallant alleged that Ms. Arsenault “knew” the questions and answers in advance of 

the interview.  Mrs. Schyle-Arsenault and Mr. Zaïn Esseghaïer disputed this allegation.  Mrs. 

Schyle-Arsenault was part of the hiring committee and did not have the same suspicions of Ms. 

Arsenault’s speed and efficacy in responding to the questions.  Mr. Jean-Paul Gallant alleged that it 

was Mr. Esseghaïer who may have provided the questions and answers in advance. Mr. Esseghaïer 

categorically denied the accusation.  Again, whether Ms. Arsenault received the questions and 

answers in advance, which I determine the complainant failed to prove, would not be a violation of 

a discriminatory nature according to the PEI Human Rights Act. 

 

24. The complainant failed to prove his allegation that Ms. Arsenault was hired because she was 

Acadian.  He offered no evidence, other than Mr. Jean-Paul Gallant’s testimony.  The hiring record 

of the French School Board shows that the board has hired non-Acadians as principal on more than 

one occasion and had even previously hired a visible minority for the position in dispute. 

25. Mr. Jean-Paul Gallant’s testimony was laborious and painful.  It appeared to the Panel that Mr. 

Gallant had “second” thoughts about the interview process for principal since he was interviewed 

by Mr. Carl White, the human rights investigator from New Brunswick.  In the report filed by Carl 

White, Mr. Gallant’s evidence indicated that he could not say that Mr. Ayangma’s not being hired 

was, in fact, a result of discrimination.  Instead, he indicated that he thought Mr. Ayangama’s 

employment problems were due to his litigation against employers and potential employers.  

 

26. During his testimony, Mr. Gallant expressed very strong opinions and made allegations about the 

interview process, with very little to back it up.  He appeared to take issue with how l’École 

François Buote was managed, which put him in conflict with the principal, Mr. Zaïn Esseghaïer.  

Mr. Gallant’s unsubstantiated opinions and allegations as a witness, as well as his adversarial 

relationship with the Principal, Mr. Esseghaïer, did not make him a credible witness.  
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27. Mrs. Schyle-Arsenault presented her testimony in a calm and collected manner.  Mr. Ayangma 

attempted to discredit her by referring to a Federal Public Service position concerning which he 

filed a complaint to the Public Service Commission. She was the successful candidate in a position 

for which Mr. Ayangma had competed.  She calmly and clearly stated that Mr. Ayangma was 

making presumptions about her reaction to his complaint to the public service commission, but that 

he did not have specific knowledge of her qualifications.  

 

28. Mr. Ayangma sought to submit evidence concerning his complaint to the Federal Public Service 

Commission for the purpose of showing he was unfairly treated in that instance. However, the 

complaint in question was between Mr. Ayangma and the Federal Public Service Commission and 

was not between Mr. Ayangma and Mrs. Schyle-Arsenault. Because it did not involve a French 

School Board competition, it had no relevance to this case. 

 

29. Concerning the requirement of a school administration course, the panel was not presented with any 

evidence which indicated that either Mr. Ayangma or Mrs. Arsenault had the school administration 

course called for in the job requirements. Although Mr. Ayangma points out, and rightly so, that 

Mrs. Arsenault identified she did not have the course, he did not prove that he had the course 

himself.   Mr. Ian Scott testified that to be considered qualified for a principal’s position in the 

Province there is very particular criteria about what constitutes a school administration course. No 

evidence of either candidate meeting that criteria was produced, and I accept evidence that the 

successful candidate is commonly offered the position subject to completing the course. 

 

30. Furthermore, testimony from Mr. Arsenault, Mr. Jean-Paul Gallant and Mrs. Schyle-Arsenault 

indicated that the hiring committee proceeded to interview for the principal position with the 

understanding that all the candidates who were chosen for interviews were eligible for the position 

according to the process used by the French School Board. 
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31. The panel is satisfied that the evidence submitted by both parties shows that Ms. Arsenault was the 

best candidate for the job and not less qualified than Mr. Ayangma for the following reasons: 

 
· The interview questions covered a wide range of knowledge, 

management and experience criteria, and Mrs. Arsenault was the first 
choice of the majority of the interviewers, including Mr. Jean-Paul Gallant, 
and she was the final choice by consensus; 

· Mrs. Arsenault’s educational background includes specific areas of 
study in education and adolescent development- Mr. Ayangma’s evidence 
does not present comparable information; 

· The evidence showed a wide variety of cultural and community 
experiences within the Acadian and Francophone community; Mr. 
Ayangma did not exhibit the same type of experiences. 

· Mrs. Arsenault possesses 4 years administrative experience with the 
Department of Education – Mr. Ayangma’s evidence does not show 
comparable administrative experience in education; 

· Mrs. Arsenault had 10 years teaching experience in a variety of 
subjects at both the primary and secondary school levels- Mr. Ayangma 
had less than 10 years experience (according to the provincial records)  and 
his teaching experience does not reflect the broad range and scope of Mrs. 
Arsenault’s experience in the school system. 

 

32. Even though Mr. Ayangma contends that the job requirements are for only a minimum of 4 years 

experience, the evidence shows that qualifications and suitability are not just a question of numbers.   

   

33.      Mr. Jean-Paul Gallant ‘s testimony about the alleged inappropriate comments was not supported by 

either Mr. Gabriel Arsenault or Mrs. Rita Schyle-Arsenault, other participants at the interview 

process.  Whether the comments were made or not is uncertain, but it is clear to the Panel that the 

alleged comments do not indicate discrimination on the basis of race, colour, ethnic origin or age. 

 

34.     In conclusion, the evidence shows that Mr. Ayangma was given an equal opportunity to apply for 

the principal’s position, that he was considered as qualified as the other candidates, and that he 

interviewed well.  The evidence also shows that the successful candidate was the most suitable and 

more qualified candidate for the position according to the qualifications and qualities sought by the 

French School Board the position.     
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Junior High School Teacher : l’Ecole Francois Buote – successful candidate Nathalie 

Bourque High School Teacher: Evangeline – successful candidate – Lucie Bellemaire 

 

35. The panel is dealing with these two disputed positions together as they are related to the same 

interview process.  According to evidence presented to the Panel, a single interview process was 

held for two positions: a junior high position at l’École François-Buote, and the other a high school 

teacher at Évangeline. 

 

36.    During the interview process, the interviewers determined that Nathalie Bourque 

was the successful candidate for the position at l’École François-Buote and no 

candidate was suitable for the position of high school teacher at Évangeline 

School.  As a result, the Board did not hold a second interview to fill the position 

at  Évangeline School.  The successful candidate was Nathalie Bourque because 

Mr. Ayangma and all other candidates in the hiring process were excluded from 

the second position at Évangeline School by the results of the first interviews. 

   

37. During the interviews for the teaching position at l’École François Buote, testimony from both Mr. 

Gabriel Arsenault and Mr. Zain Esseghaïer indicated that Mr. Ayangma was ill-prepared (not 

dressed appropriately) for the interview and did not interview well.  Mr. Arsenault even attested 

that he was a bit mystified by Mr. Ayangma’s performance because his interviewing abilities had 

improved and he seemed to be doing better in previous interviews.  According to their testimony, 

Mr. Ayangma did not even finish as one of the top two choices after the interviews. 

 

 38. Mr. Esseghaïer’s testimony was the most damaging and revealing for this 

particular situation because he indicated that Mr. Ayangma disclosed to him that  
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“he had only participated in the interview process to bug the French Language 

School Board”.  

 

39. This disclosure from Mr. Esseghaïer, a visible minority and a strong witness, was enlightening. The 

testimony confirmed and explained Mr. Ayangma’s “mystifying” dress, attitude and performance 

during the interview – all of which resulted in Mr. Ayangma properly not being chosen as a 

successful candidate for either teaching position. 

 

 40. It is also notable that Mr. Ayangma had presented Mr. Esseghaïer’s name as a 

potential witness for his case and then changed his mind.  Also, during Mr. 

Esseghaïer’s testimony, Mr. Ayangma attempted to establish a certain familiarity 

with the witness who refused to be a part of it.  Thirdly, testimony provided by 

both Mr. Ayangma and Mr. Esseghaïer seemed to indicate that there had been a 

convivial relationship between the two men until Mr. Ayangma accused the School 

Board and Mr. Esseghaïer to be part of a “conspiracy” against him.  It was evident 

to the panel that Mr. Esseghaïer not only rejected this accusation, but was deeply 

offended by it and in his words found the allegation to be “despicable”.  I conclude 

that Mr. Esseghaïer’s evidence is to be given particular weight. He was a former 

principal of the Complainant who had previously recommended Mr. Ayangma for 

a permanent contract. He is a visible minority and who did not consider that Mr. 

Ayangma seriously was trying to gain employment with the Board. 

 

41. Mr. Ayangma’s response to the testimony of Mr. Esseghaïer was weak: dressing and acting 

appropriately in the other interviews did not get him a job, and that the Francophone Commission 

knew him and his work, so his poor interview performance should not matter. 
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42. Mr. Ayangma’s poor behaviour and performance during the interview process were deliberate and 

he did not deny his inappropriate dress or behavior in his testimony.  He was excluded from 

consideration for the Evangeline position under those conditions, therefore, discrimination played 

no part in his unsuccessful candidacy. 

 

43. In conclusion, it is clear to the Panel that for these two positions, Mr. Ayangma was accorded a fair, 

equal and non-discriminatory opportunity to interview for the positions and then chose to sabotage 

his own interview.   

 

Grade V teacher – l’Ecole Francois Buote – successful candidate – Julie 

Gagnon 

 

44. According to Ian Scott, provincial registrar for the Department of Education, and Mr. Gabriel 

Arsenault, superintendent of the French Language School Board, a school board has the right to 

determine how it will staff its positions in accordance with the collective agreement. 

 

45. In the case of Julie Gagnon, this position became available in the middle of the school year to 

replace Hervé Poirier.  Mr. Zain Esseghaïer testified that he had to fill the position quickly and 

efficiently and Ms.Gagnon came to mind immediately because she was an active substitute teacher 

and she had substituted for Mr. Poirier’s class.   

 

46. According to Mr. Esseghaïer, Ms. Gagnon was a qualified teacher in the school system, she knew 

the class, had previous experience with the class in question and had exceptional organizational 

skills which would allow her to take over the classroom in the middle of the year with little 

disruption.  
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47. Mr. Esseghaïer also indicated that even if he had been in a position to consider Mr. Ayangma for 

the position, he would not have chosen him for lack of “suitability”. According to Mr. Esseghaïer, 

Mr. Ayangma’s strengths as a teacher were not compatible with the needs of this particular grade 

level, class and situation. 

 

48. The School Board’s assertion that hiring includes an assessment of a candidate’s “suitability”, 

according to the evidence presented throughout the panel hearing, is compelling. As Mr. Ian Scott, 

Mr. Gabriel Arsenault and Mr. Esseghaïer testified, each class and grade level has its own 

characteristics and dynamics which require establishing a suitable match on a position by position 

basis. 

 

49. Mr. Esseghaïer’s credible testimony far outweighs Mr. Ayangma’s weak allegation that he was not 

awarded this particular position on the basis of age discrimination.  Mr. Ayangma asserts that Ms. 

Gagnon was given the  position without competition and he was excluded from consideration on 

the basis of his race, ethnic origin and age. Mr. Esseghaïer was frank about the manner in which he 

chose to staff this particular position and the fact that had he considered Mr. Ayangma, he would 

still have chosen Julie Gagnon.  

 

50. The complainant did not offer any evidence to support his allegations of age or racial 

discrimination in this case.  In fact, the French Language School Board and Mr. Ian Scott presented 

evidence to the contrary; age has no impact or influence on salary levels and hiring practices 

because the collective agreement and budgeting policies do not allow for this type of 

differentiation. 

 

Technology Coordinator – French School Board – successful candidate – Zain 

Essaigher 
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51. For the position of Technology Coordinator, Mr. Ayangma tried to prove that Mr. Esseghaïer had 

been hired for this position through a flawed process.  Similar to the staffing of Julie Gagnon’s 

position, the Technology Coordinator position was not filled by an open competition, which the 

French School Board has a right to do. 

 

52. According to testimony offered by Mr. Arsenault and Mr. Esseghaïer, discussions were held 

between the two men to explore the possibility of the creation and financing of this position as well 

as the appointment of Mr. Esseghaïer to the position.  

  

53. Furthermore, Mr. Esseghaïer held the status of a tenured teacher, which obliged the School Board 

to consider him foremost for positions within the School Board. Mr. Esseghaïer’s formal education 

and experience indicate a Master’s degree in Education with a major in curriculum development. 

He had been actively involved in dealing with issues of the implementation and use of information 

technologies in the schools.  In addition to evidence that Mr. Esseghaïer had tenure, exceptional 

educational qualifications and experience, he identifies as a visible minority and his employer 

considers him to be a visible minority. In conclusion, the panel does not consider the hiring of Mr. 

Esseghaïer for the position of Technology Coordinator to be a discriminatory exclusion of Mr. 

Ayangma from consideration for the position. 

 

54. Throughout the hearing, the Panel allowed Mr. Ayangma maximum latitude to present his case.  

For example, Mr. Ayangma called Mr. Gabriel Arsenault, the chief administrator of the French 

School Board, as his own witness. Counsel for the School Board indicated that Mr. Arsenault was 

to be her witness and he provided instructions to her. Yet, the Complainant was permitted, in effect, 

to cross examine him on “direct” and again on “cross”.   

 

55. Mr. Ayangma  employed a leisurely, rambling and repetitive style of examination.  He had to be 

warned several times to moderate his voice level and to restrict his questions to relevant matters.  
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He was combative with witnesses who were adverse to him, while he was permitted to lead those 

who were sympathetic. Mr. Ayangma presented Terry Couture, a teacher who testified that he 

observed no class management issues in his professional association with the Complainant. 

Rachelle Gauthier gave testimony that as a student of Mr. Ayangma, she did not perceive any 

classroom management issues and that Mr. Ayangma was well liked by parents and students. Mr. 

Gordon Lavoie testified that, as President of l’Ecole Francois Buote parents association, he did not 

hear any complaints about Mr. Ayangma.  While the Panel granted as much freedom as possible, 

and the Respondent’s counsel did not object as much as might have been her right, the value of the 

testimony of Mr. Ayangma’s witnesses was diminished by the Complainant’s leading questions.   

 

56. Mr. Ayangma’s own testimony was, in contrast, very brief.  When cross-examined by counsel for 

the French School Board, he was obstructive and cryptic.  His testimony was not credible. None of 

the Complainant’s evidence was able to overcome the Respondent’s assertion that he was not the 

best suited for the relevant positions. While his strengths in more advanced courses and in higher 

grade levels were evident, I accept that the successful candidates were better suited. 

 

57. In conclusion, I dismiss the complaints of discrimination.  The Complainant has not proven on a 

balance of probabilities that the French School Board discriminated against him on the basis of 

race, colour, religion or age.  The School Board has discharged the onus on it by showing credible, 

non-discriminatory reasons for not hiring Mr. Ayangma. 

 

 DATED this ___28th    day of February 2003 

 

 
       ______________________________ 
        Angela Cormier 
                   Panel of Inquiry 


