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INTRODUCTION

[1]  Tanya McIlwraith alleges that Eva�s
Restaurant and Lounge and its owner
Nadine Leudy along with her husband Phil
Leudy discriminated against her with
respect to employment contrary to s. 6(1)
and s. 1(d) of the Human Rights Act,
R.S.P.E.I. 1988, Cap. H-12, as amended.
She alleges that when the Leudys learned
she was pregnant they failed to
accommodate her pregnancy. She was
given all evening shifts despite her
request for a combination of days and
evenings. Approximately three weeks later
her employment was terminated.

[2] The Leudys say Ms. McIlwraith�s employment
was terminated because she was too slow and
she could not do the work, and they deny
that her termination was related to the
pregnancy. She was scheduled to cook, and
for a brief period she was scheduled to



waitress. They state that her performance was
not satisfactory in either position.  

FACTS

[3]  Ms. McIlwraith began working as a cook at
Eva�s Restaurant and Lounge (Eva�s) in
the month of November 2003. She worked
regular full-time hours which averaged
thirty to thirty-five hours a week,
earning $7.25 an hour. She said the
previous owner had had no complaints
about her performance. She was not
aware there was a problem with her work
until the date of her termination. 

[4] Nadine and Phil Leudy took over the day to
day business and management of Eva�s on
March 1, 2004. At that time, some staff were
kept on and some were not. The previous
owner had given input on the performance of
existing staff. Tanya McIlwraith was kept on.
The Corporate/Business names Registry of
Prince Edward Island lists Nadine Leudy of
Summerside as the owner as of February 10,
2004. The active status of the sole
proprietorship, registration number 134230,
expires on February 10, 2007.

[5] For Ms. McIlwraith, March of 2004 was a time
of change. There were new owners at her
workplace, and she was a little over three
months pregnant. She did not tell the new
owners about her pregnancy.  It was a time
of change for the Leudys as well. Ownership



and management of the restaurant were new
to them.

[6] About the end of the first week of March,
Nadine Leudy raised the issue of the
pregnancy with Ms. McIlwraith. The
complainant testified that Ms. Leudy told her
she was �showing�. Both Leudys noted that
they had not been told of the pregnancy by
the complainant.  Mr. Leudy testified that
another waitress told them about the
pregnancy. Ms. Leudy testified that she did
not hear about the pregnancy from the
complainant. 

[7] When the pregnancy was revealed, the
complainant says she told Nadine Leudy she
wanted to work during her pregnancy as long
as she could, and she asked to be scheduled
for both mornings and evenings. She did not
request any accommodation in her shifts in
relation to her pregnancy. Her due date was
August 11, 2004, and she was in good health.
In spite of her request, she was placed on all
evening shifts. She testified that Ms. Leudy
told her mornings would be too hard on her
because she was pregnant.

[8] The complainant also told Mr. Leudy  that she
wanted to work as long as she could during
her pregnancy. She testified his response to
her was that  she could only work until the
end of May because the kitchen would be too
hot after that.

[9] Mr. Leudy agreed in his testimony that he
thought, if the complainant worked beyond



May or June, it might not be good for the
unborn child, and he had communicated  that
to her.

[10]  Exhibit #6 is a letter written by the
investigator, Jacqueline R. O�Keefe,
summarizing the results of the
investigation into the complaint. Mr. Leudy
acknowledged during cross-examination
that he had discussed the complaint with
the Human Rights Investigator at Eva�s
prior to the hearing.  The following is
noted at page 3 of the Exhibit:

During the course of the
investigation, I asked Mr. Leudy, who
is in charge of the day to day
operations of Eva�s, about a comment
he had made to me during the initial
stages of the complaint. On July 9,
2004, I had spoken to Mr. Leudy on
the telephone and he told me that
Ms. McIlwraith was let go because she
could not keep up because of her
pregnancy. His response was that yes,
he had said it, however, Ms.
McIlwraith was slow before she was
pregnant. He also stated that she was
emotional � more so than in the
beginning. I note that the parties
agree that it was only a week after
Mrs. Leudy assumed ownership of
Eva�s that the pregnancy was
revealed.

[11]   Mr. Leudy testified that Ms. McIlwraith was
too slow and people would walk out. He saw



her crying and did not know if it was because
she was pregnant or it was just the way she
was. He said there was no personnel file and
no record had been kept of complaints about
her. He did not ask her what, if any,
accommodation she might require with respect
to the pregnancy. 

[12] Ms. McIlwraith denies that there were any
problems with her performance. There was
acknowledgment by both the complainant
and the Leudy�s that on occasion
customers could be picky and attempts
would be made to cater to them. For
example, if an order was sent back as
unsatisfactory, another order would be
prepared.

[13]  Ms. Leudy said that she did not want to let
Ms. McIlwraith go but the complainant  just
could not do the job. She testified that she
was upset and had trouble sleeping the night
before she terminated Ms. McIlwraith�s
employment. She had  tried her as a waitress
and her performance was unsatisfactory. She
put her back in the kitchen to cook and her
performance was not satisfactory in that
position either. She related that she, Ms.
Leudy, just �stayed out of the way� as she
assessed the complainant�s performance. She
stated that  the termination was not related
to the pregnancy. However, when cross-
examined, she said she did not disagree with
paragraph b. of Exhibit #  6 when it was read
into the record at the hearing:

 



Ms. McIlwraith stated during the
investigation that she was asked by
Nadine Leudy how far along she was
in her pregnancy. Immediately
afterwards Ms. McIlwraith states that
she was given all evening shifts
despite her request for a combination
of day and evening shifts. She advised
that she was told by the Respondent
that it would be better for her if she
worked nights because she would be
too stressed out and tired in the
mornings due to her pregnancy. Ms.
McIlwraith states that she never
requested accommodation in relation
to her pregnancy with regard to her
shifts. The Respondent did not deny
that (she) said and felt that evening
shifts were better suited to Ms.
McIlwraith because of her pregnancy;

[14] When questioned at the hearing, Nadine
Leudy said she did not know if Ms.
McIlwraith was a good employee because
she did not employ her long enough.
When asked if the previous owner had
been satisfied with Ms. McIlwraith�s
performance, her response was that he
�would say that�. She agreed that no
personnel file existed and there was no
documentation of complaints against Ms.
McIlwraith.

[15]  Exhibit # 2 is the Record of Employment
referring to Tanya McIlwraith�s
employment at Eva�s from March 1, 2004



to March 27, 2004. As noted in Exhibit #
6, neither party appeared to dispute
March 30, 2004 as the actual termination
date. Ms.McIlwraith said she was shocked
by the termination. She was upset and
angry and did not understand why she
had been let go.  She was just in the
process of buying and moving into a new
house. 

[16]  The evidence presented by the
complainant with respect to lost wages
following her termination was
contradictory. She testified that she
looked for work during the months of
April and May of 2004 and was not
successful. She said she eventually
secured employment with her boyfriend�s
family at Kool Breeze Farms in June of
2004. Her Record of Employment from
Kool Breeze Farms was tendered into
evidence as Exhibit #12. The Record of
Employment showed that Ms. McIlwraith
worked  a total of four hundred and
forty-one hours over the eight bi-weekly
pay periods between March 9, 2004 and
June 26, 2004, earning $2,981.20.

[17] Nadine and Phil Leudy ceased the
operation of Eva�s on May 14, 2005.

ISSUES 

[18] The issues to be determined by the panel
are:



1. Did the respondent discriminate against
the complainant on the basis of
pregnancy by failing to accommodate her
pregnancy, by imposing its opinion as to
what shifts were best for a pregnant
woman, by determining when she, as a
pregnant woman, should stop working, and
ultimately, by terminating her
employment?

2. If so, what remedy is appropriate?

ANALYSIS

[19]  Section 6(1) of the Human Rights Act
prohibits discrimination with respect to
employment or in any term or condition
of employment. Section 1(d) defines
�d i s c r iminat i on � as inc lud ing
discrimination in relation to sex. The
Supreme Court of Canada in Brooks v.
Canada Safeway, [1989] 1 S.C.R. 1219 held
that discrimination on the basis of
pregnancy is a form of sex discrimination.

[20]  The burden of proof is on the
complainant to prove on a balance of
probabilities that the respondent
discriminated against her in contravention
of the Human Rights Act. The Supreme
Court of Canada stated in O�Malley v.
Simpson Sears, [1985] 2 S.C.R 536 that in
dispute resolution using the judicial
process it is an essential element that
one party or the other be assigned the
burden of proof.  DesRoches, J. in Trainor
v. Prince Edward Island, [1992] PEIJ No.



50 (PEITD SC) when considering Clark v.
The King, [1921] 59 D.L.R. 121 (S.C.C.)
stated: 

      I take from the above that the
burden of proof on a reasonable
preponderance of the evidence
means that the trier of fact
must find on reasonable grounds
that the existence of the
contested fact is more probable
than its nonexistence.

[21]  The evidentiary burden is on the
complainant to establish a prima facie
case that she was discriminated against
on the basis of pregnancy. O�Malley v.
Simpson Sears in paragraph 28 describes
the requirements of a prima facie case as
follows:

      
        A prima facie case in this

context is one which covers
the allegations made in
which, if they are believed, is
complete and sufficient to
justify a verdict in the
Complainant�s favour in the
absence of an answer from
the Respondent/employer.

[22] If the complainant succeeds in
establishing a prima facie case, the
burden  shifts to the respondent to
provide a statutory defense or to lead
credible evidence of a non-discriminatory
explanation for the conduct subject to
the complaint. Israeli v. Canadian Human
Rights Commission (1983), 4 C.H.R.R.



D/1617 notes that the explanation must
be reasonable. The meaning of reasonable
is further defined in MacAvinn v. Strait
Crossing Bridge Ltd. (No. 4) (2001) as
follows:

The explanation must be at least
equally consistent with the conclusion
that discrimination on a prohibited
ground is not the correct explanation
for what occurred.

[23] The complainant submits that the
respondent�s decision that she work only
evening shifts, and that she not work
beyond May or June was discrimination on
the basis of pregnancy. The panel finds
that the results of the Human Rights
investigation were clearly stated in Exhibit
#6. These results were provided to the
complainant and the respondent prior to
the hearing. Although the Leudys were
adamant that they had not terminated
the complainant�s employment because
she was pregnant but rather because she
was slow, they did not dispute when
under oath the comments attributed to
them in the Human Rights investigation
about the appropriate shifts the
complainant should work and how far into
the pregnancy she should continue her
employment. 

[24]  The panel finds on all of the evidence
that the complainant has made out a
prima facie case of discrimination as
alleged. The evidence of the complainant
with respect to the discrimination is
essentially consistent throughout the



Human Rights investigation and during the
hearing, and the panel prefers her
evidence on the allegation of
discrimination. Although the Leudys were
adamant during their testimony that the
termination was in no way related to the
complainant�s pregnancy, they did not
dispute, while under oath, the comments
they had made during the course of the
investigation. Therefore, the panel finds
that the comments of the Leudy�s as
summarized in Exhibit  #6 support the
allegations of the complainant. As noted
in Ayangma v. French School Board,
[2002], PEICAD 5 (para. 36), proof of
discrimination is frequently found in
circumstantial evidence and the
reasonable inferences to be extracted
from it.  The decision that the
complainant work only evenings and the
belief that she should work only until May
or June constituted discrimination on the
basis of pregnancy. The panel also finds
there was a failure to accommodate once
the pregnancy was revealed, and the
failure to accommodate impacted the
morale of the complainant, eventually
leading to the termination. The failure to
accommodate and the termination were
integral parts of the discrimination.

[25] The burden now shifts to the respondent
to establish a statutory defense or to
provide a reasonable explanation. The
respondent did not establish  a statutory
defense under s. 14 of the Human Rights
Act for the actions which were the
subject of the complaint.  With respect to
an explanation, the Leudys simply denied



that the pregnancy had any connection to
Ms. McIlwraith�s termination.  Their
insistence that the only reason the
complainant was let go was because she
was too slow and she could not do the
work does not provide the panel with an
acceptable explanation.  There was no
record of complaints against the
complainant, there was no evidence of
constructive and meaningful discussion
with respect to job performance or
expectations, the complainant had been
recommended by the previous owner, and
Ms. Leudy testified that she had not had
Ms. McIlwraith long enough to say whether
she was a good employee. It is the
opinion of the panel that the explanation
offered is, at best, a justification or
excuse for the termination. The
explanation must be at least equally
consistent with the conclusion that
discrimination is not the correct
explanation for what occurred, a
requirement as noted in MacAvinn v.
Strait Crossing Bridge Ltd. (No. 4) (2001),
41 C.H.R.R. D/388 at para.96 (Canadian
Human Rights Tribunal). In this case, the
Leudy�s explanation is insufficient.
MacAvinn also found that a complainant
need not show that the discrimination
complained of need be the sole or
primary factor that influenced the
employer�s decision. In the case at hand,
the panel finds that discrimination was a
factor.

 
[26] Although the panel found the evidence of

the Leudys to be somewhat defensive and
self-serving, it is not of the opinion that



they actually intended to discriminate
against Ms. McIlwraith. However, as noted
in Ayangma v. French School Board,
[2002] PEICAD 5:

        As we l l , the proof o f an
intent to discriminate is not
required because even when
an individual has the best of
intentions he or she may
still be found to have
contravened provincial human
rights legislation.

Ms. McIlwraith found  herself working
exclusively evening shifts contrary to her
request for both mornings and evenings, and
was being denied the opportunity to work
during her pregnancy for as long as she was
able. She was placed at a disadvantage by the
respondent because of the personal
characteristic of her pregnancy. It was not
appropriate for the Leudy�s  to impose their
views on when and how long the complainant
would be able to work during her pregnancy
in the absence of any objective basis for that
assessment. As held in Gareau v. Lawrence
(2001), 39 C.H.R.R. D/295, that would be an
assessment more properly made by the
complainant.

[27] The Complainant�s evidence with respect
to lost wages was contradictory. She may
have worked during the months of April
and May, although she testified under
oath that she had not. On the other
hand, she may not have worked during
the months of April and May although she
presented documentary evidence that she



indeed had worked. The document entered
into evidence at the hearing as Exhibit
#12 was her Record of Employment. The
panel takes notice that the Record of
Employment is an important document in
the qualification for Employment
Insurance but is not the best evidence of
earned income. In the final analysis, there
was no reliable evidence of lost income,
and the panel declines  further
consideration of the issue. 

REMEDY

[28] The complainant seeks damages for hurt
and humiliation. She was discriminated
against at a time in her life when she
should have been able to rely on job
security.

[29] The panel finds that the work shifts
imposed on her, and the employer�s
opinion that she would not be able to
work beyond May or June, caused stress,
anxiety and  injury to the complainant�s
dignity.

[30]  The abrupt termination of her
employment left her feeling upset and
angry. She did not understand the reason
she had been let go. No evidence was
brought forward by the respondent to
show that the complainant would have
any reason to feel otherwise.

[31] The impact of the discrimination on the
complainant is clear.  Compensation for
the injury to her dignity caused by the
denial of a fundamental human right



should not be so low as to trivialize it. It
is ordered that the respondent pay to the
complainant $850 to compensate her for
injury to her dignity and self-respect. 

Dated this 6th day of June 2006

                
                                                                                             Signed Ann Sherman      

                       Ann Sherman, Panel Chair

                                                                                           Signed Gerry O’Connell   
                       Gerry O’Connell, Member

                                                                                       Signed Lou Ann Thomson   
                    Lou Ann Thomson, Member

Tanya McIlwraith
161 Hanover Street
Summerside PE C1N 1E5
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Nadine Leudy
Eva’s Restaurant & Lounge
1357 Lower New Annan
Summerside PE C1N 4J8
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