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STANDING COMMITTEE ON PUBLIC ACCOUNTS

Tuesday, November 15, 2005

9:30 a.m.

Guests: Colin Younker, Auditor General; Jane

MacAdam, Auditor General’s Office

Ron MacKinley (L)(Chair): All right, we’ll call the

meeting to order.  It’s good to see that you’re here.

Colin, you’re the Auditor General and you have

MacAdam beside you there.  W as she the one that

spearheaded this audit on Polar?  Is that why

she’s here?

Colin Younker (Provincial Auditor):   This one

here?

Ron MacKinley (Chair) (L):    The Polar, you did

an audit on Polar and you come here with Jane, is

it Jane?

Colin Younker (Provincial Auditor):   Yes.

Ron MacKinley (Chair)  (L):     MacAdam and

she’s been here. So is she the one from your

department that would spearhead the audit?

Colin Younker (Auditor General): Yes, she

would be in charge of that.

Ron MacKinley (L)(Chair): Yes, she’d be in

charge.  Because the other day, there was no

questions went to her, they all went to you.

Basically, she’s the one in charge so the members

should be free to ask her some questions too.

Colin Younker (Auditor General): I think she’d

probably prefer me to answer them anyways, Ron,

if I know the answer.

Ron MacKinley (L)(Chair): W hat?

Colin Younker (Auditor General): If I know the

answer I’ll give the answer.

Ron MacKinley (L)(Chair): You’ll give the

answer?

Colin Younker (Auditor General): Yes.

Ron MacKinley (L)(Chair): Isn’t that sort of a

waste of time when she spearheaded the audit?

Colin Younker (Auditor General): If there is a

question I can’t answer then she may be able to

answer it.

Ron MacKinley (L)(Chair): So you got her to help

you if you can’t answer?

Colin Younker (Auditor General): Yes.

Ron MacKinley (L)(Chair): She’s backup.  I was

just wondering, she’s sitting at the table there and

she’s quite capable of what she did.  So I just

wanted to get it clear before we start.

All right, we’ll start with - how would the committee

like to proceed here? 

Jim Bagnall (PC): W ell why don’t we ask the

auditor general how he would suggest that we go

through it.

Ron MacKinley (L)(Chair): W ell that’s fine. 

Colin Younker (Auditor General): One way to go

through this probably, the recommendations are all

together, they’re all in one section, would be to

take each recommendation, go over the

recommendation and go to the supporting

comments in the back of the report, as a possibility

as a way to cover it. The meat of the report is in

the recommendations themselves.

Jim Bagnall (PC): That sounds good.

Ron MacKinley (L):    W hat page?

Marian Johnston (Committee Clerk):   Four.

Colin Younker (Auditor General): W e’ll start on

page 4, is where the recommendations are. The

first recommendation deals with information

provided to and accepted by BDI. The information

provided to and accepted to by BDI in support of

the margin calculations was often inaccurate and

incom p lete.  T here  were  unexp la ined

discrepancies between the books and records of

Polar Foods and the figures reported on the

margin calculations.  The margin calculations

provided to and accepted by BDI were not
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consistent with the borrowing base established by

the Bank of Nova Scotia.  The margin calculations

were further impacted by the changes to the

inventory costing methodology and timing

differences in establishing accounts receivable

from the Agent.  The terms and conditions of the

July 2003, $14 million working capital guarantee of

BDI included a provision that Polar Foods agree to

participate in a management and governance

review.  This review was not carried out.

Given the status of BDI as a government

organization providing financial assistance on

behalf of the Province, we recommend that it carry

out its responsibility to monitor and enforce the

various terms and conditions of the agreements

governing preferred share investment, loans

guarantees and other assistance provided.

Ron MacKinley (L)(Chair): Now, we’re done of

that first section. W hy was government review not

carried?  W hat was their explanation?

Colin Younker (Auditor General): Okay, Page 34

to 42 covers the different parts of that.

Robert Ghiz (L): Could we go over that? Is that

what you plan?  Read this and then go over that

then.

Colin Younker (Auditor General): I can highlight

the points in the other part there, yes.

So reporting  to BDI, the background starts on

Page 33.

Ron MacKinley (L)(Chair): Pardon?

Colin Younker (Auditor General): The

background to the reporting to BDI starts on Page

33.

Ron MacKinley (L)(Chair): Is that where you

explain out why there was not the government

review?

Colin Younker (Auditor General): This gives the

background on the different parts of the margin

reporting and the different factors involved and

what they looked at when they did it. Our

understanding is to why the government didn’t get

it was, the government started to get it in June

2003, the margin reporting from Polar.  There is a

requirement of the March 2003 and July 2003

letters of offer.  They started to get the information

June 2003.  Their understanding was, based on

the market agreement,  that any working capital

deficiencies would be covered by FPI so they

weren’t as concerned about the margin

calculations at that time until it became an issue in

the summer of 2003.

Honourable Robert Ghiz (L): A quick question

there, Mr. Chairman, for clarification. Is that the

same agreement where it was the understanding

of the government and Polar that FPI would

provide that additional funding but FPI says that

they didn’t have to?

Colin Younker (Auditor General): Yes.  That’s

the marketing agreement itself.

Honourable Robert Ghiz (L): So in other words,

the government anticipated that they weren’t going

to have to float the additional dollars because they

thought FPI was going to bit  FPI says that wasn’t

the case.

Colin Younker (Auditor General): Yes.

Honourable Robert Ghiz (L): And it ended up

that FPI was correct in this.

Colin Younker (Auditor General): W ell they

supplied some working capital up till June 2003

and then stopped for awhile.

Honourable Robert Ghiz (L): And then this goes

to, I believe, the point where the government

lawyers or whoever was advising the government

on whether or not to approve the FPI deal. They

said do not do it.

Colin Younker (Auditor General): They said

there wasn’t the  rights and remedies in the

agreement that should be in that agreement.

Honourable Robert Ghiz (L): So why did - did we

ever find out why the government didn’t take the

advice that they were receiving?

Colin Younker (Auditor General): I don’t think

even that there is any explanation in here as well,

on the marketing agreement section.

Honourable Robert Ghiz (L): There is no

explanation?
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Colin Younker (Auditor General): No, I don’t

think they ever got a satisfactory explanation as to

why.

Honourable Robert Ghiz (L): To me that’s a

pretty large issue on - because right there it goes

to the FPI deal where Polar went out of margin, the

government had to give more money but they were

advised not to enter into the deal. I think we have

to find out.  So you did try to find out or KPMG tried

to find out on why government didn’t take that

advice?

Colin Younker (Auditor General): Yes, let me

double check here. On Page 22, if you go to about

two-thirds the way down the page to

Documentation Deficiency  and their conclusion on

it is we have not obtained a satisfactory answer as

to why the terms regarding the working capital

were not contractually formalized by Polar Foods.

So they didn’t get a satisfactory answer on that.

Honourable Robert Ghiz (L): W hat does that

mean?  In other words KPMG asked.

Colin Younker (Auditor General): They would

have asked and then just would have got the

answer it wasn’t done.  I think that  would have

been the answer they would have got.

Honourable Robert Ghiz (L): W ho would they

have asked?

Colin Younker (Auditor General): I’m not sure,

Robert, who they would have asked.  I don’t have

the background of all the interviews.

Honourable Robert Ghiz (L): Something else I

noticed on here, that some people - and this is just

to help review the document, Mr. Chair - in one

area of the report I believe, it talks about who was

interviewed, but they say that they’re not releasing

the names because some people didn’t want their

names released.  If you’re a government employee

I don’t think you really have a choice on that.  Can

you find out who from government was interviewed

with regards to this report?  I think that’s

information that’s - because you’re a government

employee working on this, you listed off

government employees I believe  when you did

your look into it.  I’d like to see the whole list, but I

can understand if you’re someone from the private

sector why you might not want your name

released, but I think it would help us get a better

understanding of exactly who they were asking the

questions to.  That’s just for background

information.

Ron MacKinley (L)(Chair): Now, getting back to

Page 2.  I didn’t really understand you.  It says

here, BDI included the provision that Polar Foods

agree to participate in a management and

government review.  This review was not carried

out. W hy did government not carry out the review,

that’s what I - 

Colin Younker (Auditor General): W hen we did

our own report that came up as well. It just wasn’t

done.

Ron MacKinley (L)(Chair): Yes, but what is the

government’s excuse for it not being done?

Colin Younker (Auditor General): It just wasn’t

done, is the response.

Ron MacKinley (L)(Chair): You mean they lent

them 14 million extra and they just didn’t bother to

follow up on it?

Colin Younker (Auditor General): No, it wasn’t

followed up on. It would have been followed up

through the - if it had of been followed up it would

have been the fall of 2003.

Ron MacKinley (L)(Chair): W hy would they want

to even have that in the  agreement if they weren’t

going to bother doing it?

Colin Younker (Auditor General): I guess that’s

the point on some of these agreements, is that this

stuff is in the agreement the same as this margin

calculation information. It was a requirement in

the letters of offers.  That was our point originally,

a point further brought forward here that those

letters of offer,  the terms and conditions in them

weren’t followed.

Ron MacKinley (L)(Chair): Do you know who was

responsible in BDI?  W ho would be responsible to

make sure that the management agreement and

government review was carried out. W ould it fall

on the deputy minister or would it fall on the

director or who?

Colin Younker (Auditor General): W ell, I think it

would fall on the CEO of BDI.
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Ron MacKinley (L)(Chair): And who was the

CEO at that time?

Colin Younker (Auditor General): I think it was

Kent Scales at that time.

Ron MacKinley (L)(Chair):     Kent Scales.  And

did you talk to Kent Scales about why he never

followed up on it?

Colin Younker (Auditor General): W ell, it just

wasn’t done.

Ron MacKinley (L)(Chair): No, but he must have

had a reason. Did he say: I just didn’t do it. I was

on the golf course.  Or was he told not to bother

following up on it?

Colin Younker (Auditor General): No specific

reason given, just no specific reason given.

Ron MacKinley (L)(Chair):  W ayne.

Wayne Collins(PC): Thank you, Mr. Chair.  Mr.

Younker, would it be fair to say that at that juncture

at July/03 that Polar Foods was in crisis?

Colin Younker (Auditor General): They would be

in crisis. They were in working capital crisis at that

time.

Wayne Collins (PC): I don’t know if that’s an

optimum time to conduct a management and

governance review at that particular point when

they’re dealing with crisis issues.

Colin Younker (Auditor General): W ell, it was

hoped that this working capital would be paid back

by November 03, the 14 million so I think your

management and governance review would be

done then through the fall through that period of

time to see if once that situation is corrected that

you continue on in better shape.

Wayne Collins(PC): In an informal setting though

at that particular juncture were representatives of

FPI actually attending meetings of the board of

directors of Polar Foods at that time and have

active involvement in the . . . 

Colin Younker (Auditor General): There was

some Polar - there was some FPI representation

on the board.

Wayne Collins(PC): There was at that time.

Colin Younker(Auditor General): Yes.

Wayne Collins(PC):   There was at that time.

And did they have any senior financial people

dealing with Polar on a daily basis?

Colin Younker (Auditor General): I’m not sure of

the background on that, W ayne. I’d have to check

and see what their involvement was.

Wayne Collins(PC): No, I’m just thinking in terms

of - I realize that’s not a formal management or

governance review but there certainly would have

been some daily talks about the financial state of

health of the company with their new agent, FPI,

taking an active involvement at that time.

Colin Younker (Auditor General): Yes. They

would have been involved in any board

discussions that had to do with finances.

Wayne Collins(PC): Yeah, right, thank you.

Colin Younker (Auditor General): So the

background on that first recommendation is found

on page 33 to 42. 

Richard Brown (L):    Can he read through that?

Colin Younker (Auditor General):

Reporting to BDI

W e examined, reviewed and assessed the

information provided to and used by BDI in its

monitoring and decision-making concerning its

investment by Polar Foods.

Margin Reporting

Financial reporting to BDI concerning the financial

status of Polar foods was predicated on a

calculation referred to as the borrowing base. The

borrowing base calculation appears to have

originated from an offer of various credit facilities

from BNS dated February 26, 2003. That offer

defined the borrowing base calculation as follows:

“Combined Operating loan, Bankers’

Acceptances, Standby Letters of Credit

and letters of Guarantee of the Borrower

(Polar Foods) and Arisaig Fisheries
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Limited, are not to exceed at any

time the lesser of the operating

limit or the “Borrowing Base”,

which is defined as the aggregate

of 75 per cent  of good quality

N o r th  Am er ican  ac c oun ts

receivable and cash against

documents receivables plus 90

per cent of all insured accounts

receivables (excluding accounts

over 90 days, accounts due by

e m p l o y e e s ,  f i s h e r m e n ’ s

r e c e i v a b l e s  o f f s e t s  a n d

intercompany accounts) less

security interests or charges held

by other parties and specific

payables which have or may have

priority over the Bank’s security

plus 60 per cent of net fresh and

processed seafood inventory,

plus 50 per cent  of packaging

inventory, less security interest or

charges held by other parties,

and specific payables which have

or may have priority over the

Bank’s security.”

Net inventory was defined as the sum of finished

goods, work-in-progress and raw materials valued

at the lower of cost or market, less unpaid

inventory received from suppliers during the past

30 days.

Based on information obtained from records and

various interviews, BDI appears to have monitored

its investment in Polar Foods using, among other

information, an assessment of borrowing base

calculation that had historically been used by the

Bank of Nova Scotia. However, in our review of the

records, it appears that the calculations submitted

by Polar foods to BDI were either not prepared at

all or not calculated in accordance with the

definition described above. For purposes of our

discussion, the BNS definition is referred to as the

borrowing base calculation and the operating

position calculated by Polar Foods is referred to as

the margin calculation. It appears that the margin

calculation was submitted to BDI for monitoring

purposes.

W e reviewed the following factors which may have

impacted the accounting for accounts receivable

and inventory thereby directly impacting the

accuracy of the margin calculation submitted to

BDI. Our review did not address all possible issues

that would impact accounts receivable or inventory

but focused on issues and allegations identified in

interviews by the AG and on issues and allegations

discovered during our review of the records of

Polar Foods.

And they looked at the foreign exchange rates to

see if that was a factor.

W e undertook a foreign exchange

analysis by comparing foreign exchange

rates used by Polar Foods with those

posted by the Bank of Canada, as

illustrated on Schedule 3. Our analysis

was conducted to ensure that accounts

receivable and inventory were not

overstated by using inflated foreign

exchange rates. Rates and months were

compared only for those months where

evidence supporting internal use of

foreign exchange rates was available.

This analysis indicates that foreign

exchange rates used internally did not

differ materially from those posted by the

Bank of Canada. This would indicate that

receivables and inventories would not be

materially impacted by the difference and

therefore receivables and inventories as

reported should not be different because

of inaccurate foreign exchange rates used

by internal accounting at Polar Foods.

Honourable Robert Ghiz (L):  Chair.

Ron MacKinley (L)(Chair): Yes.

Honourable Robert Ghiz (L):  So basically, you’re

saying that the foreign exchange rates -

Colin Younker (Auditor General): No problem.

They were okay.

Honourable Robert Ghiz (L):  But what about

was it looked into that Polar itself was running

through difficulties because the dollar was rising at

the time?

Colin Younker (Auditor General): There is some

comments in here on the sales decline in 2003 in

another part of the report.

Honourable Robert Ghiz (L):  Okay.
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Colin Younker (Auditor General): 

Unexplained Discrepancies

W e attempted to compare the figures incorporated

in the margin calculations to the monthly unaudited

consolidated financial statements for Polar Foods

for the period March 2003 through to February

2004 (internal financials). In addition, we also

attempted to compare the accounts receivable and

inventory balances in the internal financial

statements and in the margin calculations to the

subledger accounts. W e encountered unexplained

discrepancies in comparing the amounts. W e did

not resolve the identified discrepancies due to the

fact that documentation was missing for some

months, more than one margin calculation was in

existence for many of the months and it was not

clear which margin calculation had been provided

to BDI.

Honourable Robert Ghiz (L):   Question there.

Can you just explain that further?

Colin Younker (Auditor General): I think what

they’re saying there is that they weren’t sure.

There were some different margin calculations in

the files and records of Polar Foods and they

weren’t sure which ones went to BDI for those

ones they looked at. There’s some months that

they weren’t presented from March, say, to June,

03.   And then they were sent to BDI for July

through to the end of the year so there was some

different documentation.  They couldn’t ascertain

which calculation was sent to BDI.

Honourable Robert Ghiz (L):  So there was a lot

of discrepancies in this area.

Colin Younker (Auditor General): Yes , in the

work itself.

Honourable Robert Ghiz (L):  During this period

of time, was, did the government have Kent Scales

on the board of directors?

Colin Younker (Auditor General): Yes. He was

there at that time.

Honourable Robert Ghiz (L): So why, you know,

if you’re on the board of directors and, let’s say you

were on the board of directors and you were there

to protect the taxpayer’s dollars wouldn’t you raise

concerns anytime you saw any discrepancies take

place?

Colin Younker (Provincial Auditor):   Depends

what come up to the Board. They wouldn’t be sure

what come up to the Board as well.   The Board

minutes might say the financial information was

presented to the shareholders.

Honourable Robert Ghiz (L): So this was taking

place without the knowledge of the Board.  Could

be.

Colin Younker (Provincial Auditor): Could be

and it could be that there could have been two or

three different calculations done before the final

one is realized.  Just couldn’t pinpoint which one

came first.

Honourable Robert Ghiz (L): So really our

member on the Board . . .

Colin Younker (Provincial Auditor):   May not

have known that that was happening.

Honourable Robert Ghiz (L): And it might have

been a waste if they couldn’t monitor what was

really happening.  Like we had them on the Board

there to protect taxpayer’s dollars.

Colin Younker (Provincial Auditor):   So they

may not have been able to get all the information

they should have.

Honourable Robert Ghiz (L): And obviously that

wasn’t working.

Colin Younker (Auditor General): So the next

point was recording the accounts receivable

invoice at gross amounts:

The marketing agreement indicated the agent was

to remit net proceeds to Polar Foods on the 15  ofth

each month, based on the prior month’s sales of

products. The remittance was to be net of

commissions and other applicable costs including

freight, storage and promotional costs. The

remittance was to be settled in the applicable

currency of the sale. 

The options available for recording the  accounts

receivable created under the marketing agreement

include:

• Gross amount when sold, recording
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related expenses upon collection

of the accounts receivable 

• Net amount when sold

• Gross amount when sold, accruing the

related expenses at the time of sale

• Net amount when received.

Based on our understanding of the borrowing base

calculation, we concluded that the accounts

receivable should have been recorded in the

margin calculation at the net amount when sold,

given the contractual deductions provided for in

the marketing agreement.

Our review indicated that the normal internal

process for accounting for sales made by the

agent appeared to be as follows:

1. Polar Foods’ invoices generated from weekly

consignment sales reports were recorded at the

gross amount. Direct shipments were also

recorded at the gross amount.

2. The agent sent a sales summary report during

the first week of the month summarizing the

previous month’s sales transactions, including

sales previously included in the weekly sales

reports and direct shipments. The summary noted

all the deductions claimed and the net amount due

to Polar Foods.

3. Once the sales summary report was received,

a credit note was prepared to account for the

claimed deductions. The credit note was to have

been backdated to the month in which the sales

transactions were reported. The end result would

be that the accounts receivable balance would

then reflect the funds transfer expected from the

agent.

4. The agent paid the net amount as reported in

the sales summary report on, or around the 15  ofth

the same month.

W e reviewed the accounts receivable subledger

for evidence of the above described process. W e

expected to observe a series of invoices,

representing four invoices for weekly invoices plus

any number of invoices representing direct

shipments. In addition, we expected to observe a

credit note issued every month, at or near month

end representing the deductions claimed. In

addition to the credit note, it would be reasonable

to expect other credit notes, representing sales

returns due to quality issues.

W e concluded that while the internal process

would have resulted in the recording of the

accounts receivable at the net amount, we could

not locate the credit notes in the accounts

receivable subledger. This could indicate that the

accounts  receivable were recorded at the gross

amount and reported to BDI at the gross amount

on a monthly basis.

W e attempted to quantify the magnitude of the

accounts receivable overstatement as a result of

the deductions claimed by the agent for May, June

and July 2003. Our calculation resulted in

overstatements on the margin reports due to the

known deductions, as illustrated in Table 4.

There’s a total there of about $120,000 US and

$50,000 Canadian.

T he  fo reg o ing  a m ou nts  es t im a te  the

overstatement of accounts receivable for the noted

months related to the deductions claimed by the

agent. It does not account for potential deductions

related to sales not recognized by the agent in

those months.

The records of Polar Foods and documents

provided by the Auditor General indicate that the

borrowing base calculation did not incorporate the

operating charges associated with  the

establishment of the marketing agreement. The

margin calculations likely included most of the

agent receivables at gross amounts and therefore

did not account for the amounts to be deducted

from the remittances. The borrowing base

calculation of BNS was to account for this set-off.

The effect of not accounting for the agent set-off

was to increase the borrowing base available to

Polar Foods .

Honourable Robert Ghiz (L): Can you explain

that?

Colin Younker (Auditor General): In layman’s

terms.  W hen they entered into the marketing

agreement with FPI, there was to be a commission

and storage and freight deductions off the selling

price, so those weren’t recorded as the sales were

made, so there was a net sale and a gross sale.

The net sale would be the number that was used

in your borrowing base calculation as opposed to

the gross sale. It appears that the gross sale was
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the one that was used. 

Honourable Robert Ghiz (L): So how much

money you’re making?

Colin Younker (Auditor General): How much

money here?

Honourable Robert Ghiz (L): Yes.

Colin Younker (Auditor General): They

summarized a difference there of about a 100,

close to a couple $100,000 on that Table 4, so

then when you’re going into the bank, you’re -

Honourable Robert Ghiz (L): So they’re not

deducting expenses?

Colin Younker (Auditor General): Yeah, they

weren’t deducting expenses at the time.

Honourable Robert Ghiz (L): So you’re taking in

$120,000 a month. You’re saying, look here’s how

much we’re making, but really, that’s just your

revenue. You could, in fact, be losing money on

that.

Colin Younker (Auditor General): Yes, but it’s

more based on what, how their calculated margin

, their calculation is based on what your accounts

receivable are.  So if they’re at their gross, they’re

at a higher amount than they would be  if they’re at

the net.

Honourable Robert Ghiz (L): The part that

concerns me is at the bottom of page 37. It says:

The records of Polar Foods and documents

provided by the Auditor General indicate that the

borrowing base calculation did not incorporate the

operating changes associated w ith the

establishment of the marketing agreement. 

So they were breaking the marketing agreement at

this point? Or they weren’t following along with it?

Colin Younker (Auditor General): No, they were

following the marketing agreement, but they

weren’t following the margin calculation process

correctly. This goes back to the report of the

margin calculations to BDI, which is the

recommendation. So they weren’t following the

calculation of the margin itself. As far as the

marketing agreement, that part of it, this is how

they were accounting internally.

Honourable Robert Ghiz (L): Okay.

Colin Younker (Auditor General): The use of

estimates:

The margin calculations often included estimates.

A review of the Polar Foods’ records indicated that

estimated accounts receivable balances were

used for the divisions and for Arisaig Fisheries

Limited. In addition, estimates were used in some

months for raw materials, work in process and

packaging inventory.

5. Insured Receivables

Polar Foods’ records indicate that differences

existed between the internally prepared margin

calculation and the BNS template for the borrowing

base calculations. Often, the margin calculation

did not segregate receivables insured by the

Export Development Corporation (EDC) and the

non-EDC insured trade accounts receivable, as

contemplated by the borrowing base calculation.

The BNS template did provide this distinction. The

result was that the margin calculation provided for

a larger borrowing base given EDC insured trade

accounts receivable were margined at 90 per cent

, as compared to non-EDC insured trade

receivables at 75 per cent. Based on BDI

documents provided by the Auditor General, it

appears that Polar Foods submitted the margin

calculation to BDI for monitoring purposes, as

compared to the borrowing base calculation.

6. Inclusion of Other Amounts

A review of Polar Foods’ records indicates the

inclusion of GST and other receivables in certain

margin calculations. Although the definition of

accounts receivable is not provided in the lending

agreement, it is reasonable to assume that other

receivables were excluded from the definition

given the purpose of the loan was to fund working

capital requirements. The addition of GST

receivable in the margin calculation is notable

given the absence of the offsetting Canada

Revenue Agency payables in the borrowing base

calculations. The inclusion of GST and other

receivables had the effect of increasing the

borrowing base available to Polar Foods.

7. Inclusion of Disputed Amounts

Polar Foods’ records indicated that, included in the
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February 23, 2004 margin calculation, were the

disputed receivables from the agent for certain

sales transactions, and a claim against the agent

for certain marketing salaries borne by Polar

Foods. The borrowing base calculation indicated

that the margining was restricted to good

quality/insured accounts receivable, for which

these amounts would not apply. The effect was to

increase the borrowing base available to Polar

Foods.

8. Inclusion of Doubtful Accounts

Polar Foods’ records indicate instances where

accounts considered doubtful were included in the

margin calculations. W e were unable to determine

the existence of EDC insurance on these doubtful

accounts and, therefore, were unable to determine

the impact on the borrowing base available to

Polar Foods.

9. Unreconciled Differences

As explained more fully in Section 7.1, Polar

Foods performed a monthly reconciliation on

differences in transactions recorded by the agent

and those recorded by Polar Foods. W ith the

exception of the amounts discussed in section 7.7

on Disputed Amounts, we understand that the

monthly unreconciled amounts represented timing

differences which could span multiple periods

depending on receipt of the remittance from the

agent. W hile these unreconciled amounts would

not necessarily represent a cum ulative

overstatement, the monthly differences did

represent an overstatement of the borrowing base

on the premature conversion of inventory to

accounts receivable.

10. Prior Changes Not Deducted

The borrowing base calculation indicated that

certain changes would rank ahead of the BNS’s

security position. Accordingly, these charges

should have been deducted. Our review of the

margin calculations indicated that prior charges

were not deducted. The impact was that the

borrowing base available to Polar Foods, as

reported to BDI, was overstated.

Wilbur MacDonald (PC): Mr. Chairman?

Colin Younker (Auditor General): Yes?

Wilbur MacDonald (PC): Mr. Chairman. Could

you give an indication of how much money that

would be?  Like, when you take into consideration

all-you’re talking about the deductions that were

not taken off. How much money would that be,

generally speaking? Anybody know?

Colin Younker (Auditor General): W ell, there’s

a list of different things here that would add up the

different amounts. Now some of those disputed

amounts were up to about $600,000.

Wilbur MacDonald (PC): How much?

Colin Younker (Auditor General): Around

$600,000.

Wilbur MacDonald (PC): The total disputed

amount?

Colin Younker (Auditor General): Yes. So those

arose at different times during the years.  They

might not be in every monthly margin, but they

might be in different ones, and as far as the GST

amounts, I’m not sure what they were.

Wilbur MacDonald (PC): And when they went to

the Bank of Nova Scotia - further back, I think it

says - were those same amounts used to draw

money from the Bank of Nova Scotia?

Colin Younker (Auditor General): My

understanding - I was trying to check that this

morning, and I’ll double-check that for the

committee - but my understanding is that there

was a template that they used for the Bank of

Nova Scotia which showed these different offsets.

Wilbur MacDonald (PC): W hat’s a template? Can

you explain?

Colin Younker (Auditor General): W ell, a

template would be like a standard banking form

which would show accounts receivable less

deductions for offsets and that type of thing, so a

template would be a standard form. So the

templates were in the records of Polar, so I just

want to double-check to make sure that’s what

went to the Bank of Nova Scotia.

Ron MacKinley (L)(Chair): David?

Dr. David McKenna (PC): Yes. Thank you, Mr.

Chair. So would you say the template that went to
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the Bank of Nova Scotia was actually different than

what BDI received?

Colin Younker (Auditor General): That’s the

impression I got from that and I want to double-

check that and I’ll get back to the committee on

this.

Dr. David McKenna (PC): Thank you. And did the

Bank of Nova Scotia also communicate with BDI

on some of these things as well? W as there any

communication back and forth with those two

groups?

Colin Younker (Auditor General): Apparently

there wasn’t that communication back and forth as

to what one was getting and what the other was

getting. That’s what we understand. There wasn’t

that communication back and forth. It goes back to

BDI monitoring the conditions of the agreement

that they have. That’s the point of this part here -

that the condition of the letter of offer was that it

would provide the margin on the same basis as

the bank was getting.

Dr. David McKenna (PC): But they were

obviously over -the numbers that were given were

obviously  over the optimistic,  to BDI. Is that

correct?

Colin Younker (Auditor General): Yes, that’s

what they’re trying to point out here.

Ron MacKinley (L)(Chair):   Go ahead W ilbur. 

Wilbur MacDonald (PC): The other question that

I was asking - what aspect did the  Bank of Nova

Scotia do to monitor the inventory of Polar Foods,

do you know? Do they just simply take the

statement, the template each month that they

receive and that’s -

Colin Younker (Auditor General): That’s what

the bank’s requirement would be just to take the

template each month.

Wilbur MacDonald (PC): There’d be no

monitoring of the -

Colin Younker (Auditor General): They wouldn’t

go out and monitor the inventory that I’m aware of.

I don’t think that would happen in most cases.

Wilbur MacDonald (PC): That’s the standard

procedure for banks?

Colin Younker (Auditor General): No.  They

would get the information on a monthly basis.

There’s requirements under your loan agreements

to get so much information on a monthly basis

which would include that template or that

information on accounts receivable and inventory.

Then on an annual bases you would get your

audited financial statements.

Wilbur MacDonald (PC): Oh I see. So the audit -

the monthly statement would be the follow up of

the audit from  the company.

Colin Younker (Auditor General): W ell,  you’d

have your monthly statements from the company

and than at the end of the year there’d be an

annual audit. Most banking agreements, that’s

what they would call for during a period of time.

Wilbur MacDonald (PC): But the annual audit

wouldn’t  take into consideration the - the auditor

wouldn’t  go out and look at the inventory, would

he?

Colin Younker (Auditor General): At the end of

the year?

Wilbur MacDonald (PC): Yes.

Colin Younker (Auditor General): Yes. Part of

the audit procedure at the end of the year would

be an inventory count.

Wilbur MacDonald (PC): W ould be an inventory

count.

Colin Younker (Auditor General): The auditor

wouldn’t  count all the inventory. They would test

check the inventory count done by the client.

Wilbur MacDonald (PC): W ho would do the

counting of the inventory? The company.

Colin Younker (Auditor General): The company

counts  the inventory.  In that case the auditor

would go out and test check the inventory count.

Wilbur MacDonald (PC): I see.

Ron MacKinley (L) (Chair): Robert.
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Honourable Robert Ghiz (L): Is that the auditor

for the company or within the company, the in-

house auditor or is that an outside auditor?

Colin Younker (Auditor General): On an annual

bases it would be the auditor of the company.

Honourable Robert Ghiz (L): Okay, I’m just

looking at Enron, okay, not that I’m comparing

anything. But they had Anderson Consulting as

their - who did their financial statements and they

took some heat after the whole, when the whole

issue blew up. Did Polar have to - did they have an

outside auditing firm that would verify this

information. Don’t they have to do that under the

law or they don’t because they are not a public

company?

Colin Younker (Auditor General): They had a

audit. The bank required an audited annual

financial statement.

Honourable Robert Ghiz (L): And who was doing

that for them?

Colin Younker (Auditor General): The

MacPherson Roche Smith were the auditors.

Honourable Robert Ghiz (L): And were they

submitting the same information to the

government?

Colin Younker (Auditor General): The

government would get a copy of the audited

financial statement.

Honourable Robert Ghiz (L): Okay so why did

the bank get out and the government not get out?

Colin Younker (Auditor General): At the end of

the day?

Honourable Robert Ghiz (L): Yes.

Ron MacKinley (L) (Chair): The bank was

covered and the province wasn’t.

Honourable Robert Ghiz (L): Because the bank

said at a certain point- we’ve had enough. From

what we are seeing,  no more. But the government

some how decided that they’re going to continue

along and up until that point they both seem to be

in agreement. The bank might of had some

concerns. So did the bank see different

information than the government saw?

Colin Younker (Auditor General): No, the

government would have seen - as far as the

annual financial statements the government and

the banks would of seen the same thing. The

margin calculations in this case, the government

didn’t see all  the margin calculations. They saw

some at that point in time from June 2003 on.

Honourable Robert Ghiz (L): Here’s what I don’t

understand. It seems that the bank made the right

decision. The government made the wrong

decision. It seems that the government should

have  been in a better situation considering we had

someone on the Board of Directors there to

monitor our investment. I don’t think the Bank of

Nova Scotia had anyone on the Board of Directors,

did they?

Colin Younker (Auditor General): I think they

went to some board meetings, but I don’t think

they were on the Board of Directors. No they

weren’t on the Board of Directors.

Honourable Robert Ghiz (L): No they didn’t have

someone there. So how did - I know the banks, we

can say, have lots of resources. W ell so does the

Provincial government to protect dollars. W hy did -

did you ever get an answer on or can you make a

speculation on why the government stayed in

when they knew it was a bad deal compared to the

Bank of Nova Scotia. Like as soon as soon - just

layman’s  term sitting back - if I was there I’d say

okay the Bank of Nova Scotia says this is a bad

deal. W hat made the government say okay the

Bank of Nova Scotia is wrong?  W e should be

moving forward, we should be - this is a good deal.

Colin Younker (Auditor General): I think they

kind of got out the same time when the bank called

the loan, the government -

Ron MacKinley (L) (Chair): W asn’t at the same

time.

Colin Younker (Auditor General): W ell they

realized on the security at that time. W hen the

banks -

Honourable Robert Ghiz (L): The banks won’t

further extend. That’s when the government came

in with the $14 million.
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Colin Younker (Auditor General): The bank

won’t further extend.

Honourable Robert Ghiz (L): So why did the

bank say no to the $14 million but the government

said yes?

Ron MacKinley (L) (Chair): There was an

election coming up. Bank didn’t have to get

elected.

Colin Younker (Auditor General): W ell I think -

in July you mean of 2003. W ell at that time the

bank -

Honourable Robert Ghiz (L): Because I can

remember in June,  I believe there was a letter

from the bank saying that they were out of margin.

Colin Younker (Auditor General): Yes. Once

they get out of margin the bank wanted more

guarantee.

Honourable Robert Ghiz (L): Yes.

Colin Younker (Auditor General): So at that time

the government guaranteed.

Honourable Robert Ghiz (L): W hy did the

government think it was a good idea to guarantee

and the bank didn’t think or did  want more of a

guarantee?

Colin Younker (Auditor General): W ell the bank

wanted to protect themselves.

Honourable Robert Ghiz (L): So shouldn’t the

government be there to protect themselves as

well? 

Colin Younker (Auditor General): They should

be.

Honourable Robert Ghiz (L): Or protect your tax

dollars and my tax dollars.

Colin Younker (Auditor General): W ell, it goes

back to our report when we talked about the

government’s exposure increasing from 14 million

to 33 million through the course of Polar is that the

government took the risk at the time. They didn’t

ask the shareholders to participate in the risk and

the bank wanted to ensure that they weren’t

participating this much risk. So they asked for the

guarantee and the government gave it.

Honourable Robert Ghiz (L): So the

shareholders were protected, the bank was

protected, but the taxpayers of Prince Edward

Island were not protected.

Colin Younker (Auditor General): No. I think that

was the point we made earlier is that there should

of been shared risk through the increase in

guarantees from 14 to 33.

Honourable Robert Ghiz (L): It’s unfortunate.

Colin Younker (Auditor General): So that part

covers the first recommendation on the margin

reporting  to BDI. 

Cletus Dunn (PC): Mr. Chair, I guess I’m still

trying to fathom out the 9.6 per cent gross margin

that Polar presented in July to BDI and I’m just

wondering I guess, you did cover some of the

issues but  I’m wondering did, in Schedule 1, did

the Canadian dollar appreciation have any impact

on that?

Colin Younker (Auditor General): W hen I do

recommendation three I’ll talk about the 9.6

percent.

Cletus Dunn (PC): Alright and I guess the other

thing too was the landing price of lobster.  W ill you

cover that somewhere else too, does that impact

here?

Colin Younker (Auditor General): There’s a part

there on the sales decline. 

Cletus Dunn (PC): Okay. I guess my other

question was regarding the information given to

BDI was this  9.6% growth margin. Is that - part of

that rational behind that when you went through -

the calculations were different. Or was there a

change in calculation, how the calculate their

margins.

Colin Younker (Auditor General): Yes. That

relates to that recommendation number three and

the 9.6 that was presented. At that time in June

2003, in the  six months. That was the financial

information that was given to BDI to give to

Executive Council to make their decision on the

$14 million guarantee.
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Cletus Dunn (PC): I guess - probably cover this

somewhere - but I guess what I’m trying to find

out,  trying to substantiate this 9.6 gross margin

and the impact of that. W hat created that margin

of  9.6 per cent  because they didn’t have that all

the way through.

Colin Younker (Auditor General): No, it came

forward with the information that went to BDI in

July 2003 and it was six month financial

information on  the company. 

Cletus Dunn (PC): Their projections.

Colin Younker (Auditor General): W ell it wasn’t

projections. It was supposed to be a year to date

statement. The first six months and the 9.6 was

the calculation that was presented to

documentation at that time. And if you go then - I’ll

cover it now.  I think on page 41. That KPMG

wasn’t able to substantiate that 9.6 per cent  from

the records of Polar Foods. So that paragraph, the

second paragraph from the bottom where it says

we’re not been able to substantiate the 9.6 per

cent  gross margin reported to BDI in the records

of Polar Foods.

Cletus Dunn (PC): So where did that number

come from?  Just out of mid-air.    

Colin Younker (Auditor General): W ell, the

interview evidence suggested that the - it’s

premised on the gross margins that could be

achieved under a strategy of withholding product

from the market to increase margins and is based

on selected sales transactions and not necessarily

the year to date results, as represented.

Cletus Dunn (PC): So it’s a projection rather than

a -

Colin Younker (Auditor General): Yes, it was

represented as a year to date number for the first

six months, which represents how they did for the

first six months of the year.

Cletus Dunn (PC): Okay.

Colin Younker (Auditor General): So they

couldn’t substantiate it from the records.

Cletus Dunn (PC): They couldn’t substantiate it

from the records. All right.

Unidentified Member: So it was more of a

projection than a substantial . . .

Colin Younker (Auditor General): Yes.

Cletus Dunn (PC): Okay.

Colin Younker (Auditor General): So the second

recommendation has to do with tax loss utilization:

Polar Foods had accumulated significant unutilized

tax losses at the date of receivership and likely

further losses throughout the receivership period.

W e have not been able to review documentation

which indicates that the utilization of the losses

was analyzed or if tax planning measures had

been undertaken to preserve the losses

accumulated in the subsidiary companies. The

receiver has indicated that the value of the Polar

Foods debt to be forgiven significantly exceeded

the loss carry forward balances as at December

27, 2003. W e were advised that, as at July 31,

2005, the corporate income tax returns for 2004

were not available for our review.

W e recommend that the province direct BDI to

request the receiver to provide the 2004 income

tax reviews and provide BDI with an analysis of the

loss utilization planning considerations in order to

ascertain the value from the accumulated losses

in the subsidiary corporations could have been

realized for the benefit of the province.

Now that’s covered in page 56 through 58.

Wilbur MacDonald (PC): Could I ask you a

question?

Colin Younker (Auditor General): Yes. Go right

ahead.

Wilbur MacDonald (PC): W hen a forensic audit

is done, does the receiver have to give the

information to the client?

Colin Younker (Auditor General): Sorry.

Wilbur MacDonald (PC): W hen you do a forensic

audit? It looks to me like the receiver didn’t turn

over documents to you people. Is he supposed to

under a forensic audit?

Colin Younker (Auditor General): All the

documents, at the end of the day, were turned
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over.  

Wilbur MacDonald (PC): All that were asked for?

Colin Younker (Auditor General): Yes. The tax

returns weren’t completed as of July 31.

Wilbur MacDonald (PC): And are they completed

now?

Colin Younker (Auditor General): I’m not aware

if they’re completed now or not. 

Wilbur MacDonald (PC): Okay. So that’s the

reason you didn’t receive them.

Colin Younker (Auditor General): That’s the

reason why they didn’t receive that particular

document.

Wilbur MacDonald (PC): Yes. And when the tax

returns are completed by the receiver, do they

then, if there’s money to come back on the taxes,

do they take that or who does that go to?

Colin Younker (Auditor General): W ell, any

money that the receiver (Indistinct) goes to the

province at this stage of the game.

Wilbur MacDonald (PC): If there’s a plus like.

Colin Younker (Auditor General): It won’t be - in

this case, it wouldn’t be loss carry back of taxes

because there was no-the company had losses

each year other than one year, so I don’t know if

they paid any tax. It has more to do with the losses

(indistinct) and the possibility of selling the shares

of the subsidiary  to some interested company.

Wilbur MacDonald (PC): Okay.

Colin Younker (Auditor General): And you would

sell them based on the losses in the company or

some percentage of the losses. The company that

would buy the shares would then utilize those

losses against their tax and income.

Wilbur MacDonald (PC): So they didn’t have

enough profits in the operation of their companies

for a return of taxes on their loss?

Colin Younker (Auditor General): No.

Wilbur MacDonald (PC): I see. So it would be

very minor?

Colin Younker (Auditor General): No. W ell, this

is a different thing. This is - the subsidiaries

themselves had about $3 million in losses. The

idea would be to sell the shares and subsidiaries

to some profitable company.

Honourable Robert Ghiz (L): W ho owns the

subsidiaries now?

Colin Younker (Auditor General): The

companies are still in existence. They sold the

assets to the company, so the companies are still

in existence with the shareholders as they were at

the time.  So Polar owns the shares of those

subsidiaries and Polar hasn’t gone bankrupt.

Honourable Robert Ghiz (L): So Polar owns the

subsidiaries?

Colin Younker (Auditor General): Yes, Polar

owns . . .

Honourable Robert Ghiz (L): W hich - Ocean

Choice owns both?

Colin Younker (Auditor General): No, they

bought the equipment. They bought the assets.

Honourable Robert Ghiz (L): So who’s running

these subsidiaries?

Colin Younker (Auditor General): W ell, they’re

basically dead companies at the current time.

Honourable Robert Ghiz (L): But the

governm ent, since they bought out the

receivables, since they bought out Polar, they

could, in fact, sell those companies, then?

Colin Younker (Auditor General): The idea

would be to try to sell the losses against

(Indistinct). There’s been no planning or we’re not

aware of any planning done or they didn’t have any

evidence of any planning done to see if that option

was available.

Honourable Robert Ghiz (L): I think Richard

Brown suggested that.

Colin Younker (Auditor General): They were
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asking that they do that because there’s different

rules, apparently, for the subsidiaries versus Polar

itself.  KPMG brought that to light and they

recommend those returns be done and to see if

any tax planning was done in that area.

Honourable Robert Ghiz (L): Did they ask why

this hasn’t been done yet?

Colin Younker (Auditor General): The returns

just haven’t been done. Part of the planning would

be to have the returns done first.

Honourable Robert Ghiz (L): Okay, so once they

get the returns, then they can look to sell them.

Colin Younker (Auditor General): The returns

weren’t done as of July.

Honourable Robert Ghiz (L): Is that up to Ernst

and Young to do that?

Colin Younker (Auditor General): It’s up to Ernst

and Young to get the returns done. They should

have been filed by the end of June and they

weren’t done.

Cletus Dunn (PC): W ould FPI gain any

advantage by taking over some of the losses so

they’re a parent company? 

Colin Younker (Auditor General): I’m not sure

what their situation is and I’m  not sure if they

would want to buy them or not. 

Cletus Dunn (PC): It could be an advantage for

them if they were a profitable company.

Colin Younker (Auditor General): They could be.

They’re in the same business.

Ron MacKinley (L)(Chair): W ayne?

Wayne Collins (PC): Thank you, Mr. Chair. I just

want to make this clear. I want to understand this.

That the tax loss is still available, right? There’s a

possibility of some redress here by government?

Colin Younker (Auditor General): There’s a

possibility.  You have to know what the losses are.

Wayne Collins (PC): Yes.

Colin Younker (Auditor General): And then you

have to know if there’s - what is available in the

subsidiaries and then you have to know if

somebody wanted to buy it. See, there’s a process

to it.

Wayne Collins (PC): The last available

information, though, indicated that there was fairly

substantial monies to be realized, then.

Colin Younker (Auditor General): But there also

were returns not done for the 2003 year.  So that

would be what you’re looking for.

Wayne Collins (PC): I see. There’s no sort of an

end date to this, right? I mean, is there a date

looming for these tax losses to . . . 

Colin Younker (Auditor General): Your tax

losses can be carried forward up to 10 years.

Wayne Collins (PC): Ten years.   All right. Thank

you.

Colin Younker (Auditor General): So 56 and 57

outline the losses and total losses at Dec. 27, 2003

were $14,508,926 between Polar Foods and subs,

and a lot of those incurred in the last few years. 

There’s also the unappreciated capital cost of $4

million in the accounts of Polar which have not

been claimed.  So there may be some tax losses

in 2004 from using that CCA or terminal losses on

disposition of the assets.

Ron MacKinley (L)(Chair): Go ahead, W ayne.

Wayne Collins (PC): Okay, I just have one quick

question again. Is it disputable who would own

those tax loss assets right now? W ould it be the

former shareholders of Polar Foods? You said

Polar is still - the assets were sold, but the

company was not. Or would it be the receiver, or in

government through the receiver? Is this

disputable, who owns them?

Colin Younker (Auditor General): I think the

government had security over all  the assets of

Polar Foods, which would include any benefit from

any tax losses.

Wayne Collins (PC): Okay, so that’s

unquestionable.
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Colin Younker (Auditor General): That would be

my understanding.

Wayne Collins (PC): All right. Thank you.

Colin Younker (Auditor General): That would be

part of what they would finalize.

Honourable Robert Ghiz (L): The Government

owns them. It’s up to Ernst and Young. They’ve

got the security, so they could close on them at

any time. They could sell them, if they wanted to,

through Ernst and Young?

Colin Younker (Auditor General): Yes. They

have to.

Honourable Robert Ghiz (L): The same as they

sold other Polar assets to Ocean Choice through

Ernst and Young.

Colin Younker (Auditor General): You’d have to

calculate them first.

Honourable Robert Ghiz (L): And are these

companies now, are they doing anything, do you

know?

Colin Younker (Auditor General): I’m not aware

of it. I think all the companies are inactive because

they don’t have any assets to operate.

Honourable Robert Ghiz (L): So who do we have

to rely on to do the 2004 tax?  Ernst and Young?

Colin Younker (Auditor General): Yes.

Honourable Robert Ghiz (L): Any word from

them on when they’re doing them?

Colin Younker (Auditor General): They’re

supposed to be in progress, but I’m not aware if

they’re done or not. The last information we have

is that they weren’t done as of July 31.

Honourable Robert Ghiz (L): Okay.

Jim Bagnall (PC): But they’re in process right

now?

Colin Younker (Auditor General): I understand

they were in process, Jim, at the time, but they

weren’t complete. The third recommendation has

to do with dividend payments:

The information provided to BDI in support of

BDI’s $14 million working capital guarantee in July

2003 included financial information which reported

a per cent gross margin of Polar Foods for the six

months ended June 30, 2003. W e have not been

able to substantiate the 9.6 per cent  gross margin

reported to BDI in the records of Polar Foods. In

the terms and conditions supporting the $14

million working capital guarantee, BDI consented

to the payment of dividends on the Class F

preferred shares owned by the former operator of

the Souris plant. W e have reviewed the legal letter

obtained by the Auditor General which indicates

that, as Polar Foods was in a deficit position, the

payment of dividends contravened the Companies

Act of PEI. This act provides certain remedies for

aggrieved creditors if the dividend payment

renders a company insolvent or impairs the capital

of the company. The legal letter indicated that the

consent of BDI negated the contravention of the

Companies Act, absent fraud by Polar Foods.

W e noted an irregularity in the reporting of the

gross margin to BDI. W e recommend that the

Province seek legal advice in order to determine if

remedies exist for recovery due to the

contravention of the Companies Act of PEI and

there is further details on that on page - I read the

part on page 41, the premise and on page 54 and

55.

Honourable Robert Ghiz (L):  Can we go through

that?

Colin Younker (Auditor General): In 2002 and

2003, Polar Foods paid dividends on the Class F

preferred shares that were created in 2002 on the

exchange of the Class B preferred shares. The

Class F preferred shares carried the right to a 6%

cumulative dividend. Section 62 of the Companies

Act of PEI generally provides that a company shall

not declare or make any dividend payments

whereby the capital of the company is impaired.

The payment of the dividends contravened the

Companies Act of PEI.

The Auditor General obtained a legal opinion in

October 2004 which indicates that the Companies

Act of PEI had been breached by the payment of

dividends on the Class F preferred shares.

However, the consent of BDI effectively negated

the contravention of the Companies Act, absent
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fraud by Polar Foods. If the information provided to

BDI was fraudulent, BDI would have the right to

seek recourse against the directors. Accordingly,

we reviewed the circumstances surrounding the

payment of the dividends and the information

available to BDI in consenting to the payment.

On the formation of Polar Foods, the operator of

the Souris plant received $2 million of Class B

preferred shares redeemable in January 2002.

The reason for the delayed receipt of

consideration  by the operator was the requirement

to operate the Souris plant for five years before

title passed to the operator/Polar Foods. As Polar

Foods cash flow did not permit the redemption of

the Class B preferred shares when required, the

operator, in conjunction with BDI, exchanged the

Class B preferred shares for Class F preferred

shares which carried a cumulative dividend. BDI

consented to the payment of dividends on the

Class F preferred shares in May of 2002 but

indicated that the consent was not a warranty that

dividends may be paid in accordance with the

provisions of the Companies Act of PEI.

In July 2003, BDI provided a $14 million working

capital guarantee. The terms and conditions of that

loan guarantee included a provision that Polar

Foods could not pay dividends with the exception

of the dividends required on the Class F preferred

shares. Information provided to BDI at that time

stated a gross margin that was higher than actual

gross margin according to the records of Polar

Foods, as more fully discussed in section 7.4

which is again the reference to page 41.

Interview evidence indicated that BDI in providing

its consent in 2002 had made a business decision

as Polar Foods’ cash flow would not support the

$2 million redemption of the Class B preferred

shares. However, given that the records of Polar

Foods reflect a lower gross margin than that

reported to BDI and the incidences of inaccurate

margin calculations as addressed in section 7.4,

legal advice should be sought regarding the

recourse options addressed in the October 2004

legal opinion obtained by the Auditor General on

the breach of the Companies Act of PEI.

Ultimately, in 2004, the owner of the Class F

preferred shares received the $2 million when the

Province acquired the security on the Souris

processing plant.

Cletus Dunn (PC): Can you explain the definition

of Class B and Class F?

Colin Younker (Auditor General): There’s really

no difference between a B or an F other than the

B’s - when the company was incorporated the Bs

had certain rights and one of the rights or non

right, I guess,  I don’t think was dividends paid on

them. So in order to pay the dividends they had to

issue a new class of shares. And they were just

Class F’s so the Class B converted into the Class

F shares. 

Cletus Dunn (PC): But the Class F shares carries

a cumulative dividend? 

Colin Younker (Auditor General): This one did.

Like the Class B could of if it had been set up

originally. 

Cletus Dunn (PC): So when they changed from a

B to an F they allowed that to happen.

Colin Younker (Auditor General): They allowed

the dividends, yes.

Honourable Robert Ghiz (L): Mr.Chair.

Ron MacKinley (L)(Chair): Yes.

Honourable Robert Ghiz (L): Okay just so that

we can understand. Let’s presume I own the

Souris plant and it’s 2002 and the time has arrived

for myself to receive my $2 million mortgage.

Unfortunately Polar Foods does not have the $2

million. So what happens then? I could in fact take

my plant and go and sell it to someone else?

Colin Younker (Auditor General): Yes.  Because

there was a mortgage on the plant. So at that point

you could take the plant.

Honourable Robert Ghiz (L): Okay so Polar

Foods at that point was about to lose its crown

jewel. The Souris plant, it was announced,  of

Polar Foods.   If they lose, they don’t have the $2

million to do. If they do not do this really Polar

Foods is going to fall apart. 

Colin Younker (Auditor General): W ithout that

plant then it’s operation would be impaired.

Honourable Robert Ghiz (L): Exactly. So they go

to government, they say will you give us $2 million

so that we can buy - I’m just blowing out some
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information that here hypothetically - they probably

go to government and say we need $2 million or

Polar Foods is going to fall apart. They say,  well

we’re not going to give you $2 m illion. Is there

another way we can do this? So what they do is

they take the Class B shares which there’s no

dividend required with the Class B shares and we

say let’s move the $2 million into the Class F

shares where there is a dividend required. Is that

about right so far?

Colin Younker (Auditor General): Yes.

Honourable Robert Ghiz (L): At that point under

the Class F shares you get 6 per cent. That’s

about right. So basically myself as the owner, I say

okay, you can’t pay me the $2 million, your worried

that Polar Foods is going to go under if I try to sell

my Souris plant to somebody else.  I want some

return in my investment. Anybody would look for

that. The only thing was Polar Foods was losing

money therefore you are not allowed to pay out a

dividend. 

Now I think where the issue gets in the

government said it was okay to move it into a

Class F shares. But what we’re finding out now is

that government - Polar Foods was given

information that said that they were profitable at

the time,  of Polar Foods,  and that’s why they

gave the permission to pay the dividend?

Colin Younker (Auditor General): The point here

is the report that was done in 2003 when the

working capital loan was borrowed,  the $14 million

guarantee was given. There was a six month

financial statement given to BDI in support of the

documentation that went forward to make that

decision on the $14 million guarantee. The six

month statement show it at 9.6 per cent margin.

The records,  KPMG couldn’t substantiate in the

records of Polar Foods that there was a 9.6 per

cent margin for those six months.

Honourable Robert Ghiz (L): Let’s just stick with

the payment of the dividend. So when did the

payment of the dividend go out?

Colin Younker (Auditor General): Dividend

started in February 2002 and continued on -

Honourable Robert Ghiz (L): February 2002. So

were they profitable then or not profitable.

Colin Younker (Auditor General): They were

losing money at that time. 

Honourable Robert Ghiz (L): So why did they pay

out the money. Did the province give permission to

pay out the money or did they just give permission

to change from Class B and Class F.

Colin Younker (Auditor General): Gave

permission to change the shares which allowed for

the dividend. And than they wrote the letter where

they said in 2002 that they consented to the

payment of the dividends, but indicated that the

consent was not awarded and the dividends may

be paid in accordance with the provisions with the

Companies Act. That was that letter May 2002 and

we discussed that when we did our report.

Jim Bagnall (PC): So the Companies Act to my

understanding would say that if they weren’t

profitable they couldn’t pay out the dividends,

correct?

Colin Younker (Auditor General): Yes, you can’t

- there’s companies that might not have a profit

some year may pay out dividends. That’s fine, but

if the company goes out of business or if its capital

gets impaired than there are consequences of

that. Than it can be a different story.  In this case

the capital assists were -

Ron MacKinley (L) (Chair): Lets say you’re guilty

of not following the Companies Act. W hat’s the

maximum fine?

Colin Younker (Auditor General): W ell it’s more

of a recourse against - it’s a civil recourse against

the shareholders of the company, the directors of

the company.

Ron MacKinley (L) (Chair): There’s not much fine

is there?

Colin Younker (Auditor General): W ell it’s a

recourse against the directors where they then can

responsible for the liabilities of the company to the

creditors.

Honourable Robert Ghiz (L): W ere we on the

Board of Directors at that time?

Colin Younker (Auditor General): That’s the

recourse.
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Ron MacKinley (L) (Chair): Yes, the government

was on the Board of Directors then. W ell we were.

Colin Younker (Auditor General): Starting with

the marketing agreement in February 2003. March

2003, starting with the marketing agreement. 

Ron MacKinley (L) (Chair): W es. 

Wes MacAleer (PC): W hen the $2 million was

paid to the mortgage holder of the Souris plant, did

that extinguish that person’s claim to the asset?

Did that satisfy -

Colin Younker (Auditor General): Yes, it was

only a $2 million mortgage on it.

Wes MacAleer (PC): So in fact the purpose of the

payment was to extinguish the claim by the Class

F shareholder and that was achieved?

Colin Younker (Auditor General): In March, April

2004.

Wes MacAleer (PC): And the company than

became the sole owner of that asset.

Colin Younker (Auditor General): Ocean Choice

became the sole owner at that time. Are you

talking 2002, W es, or are you talking about - in

2002 when the shares were switched from Class

B to Class F, mortgage still went to Class F. 

Wes MacAleer (PC): Yes, okay. But upon the

payment of $2 million on the Class F preferred

shares.

Colin Younker (Auditor General): Than the

government owned the asset.

Wes MacAleer (PC): Okay.

Colin Younker (Auditor General): Because they

paid out the security.

Wes MacAleer (PC): They became the owner of

that Souris plant and the Class F shareholder or

the shareholder with the Class F preferred shares

no longer has security -

Colin Younker (Auditor General): At that time.

Wes MacAleer (PC): No longer had claim on that

(Indistinct) .

Ron MacKinley (L)(Chair): Did you interview any

of the shareholders?  You or KPMG or whoever it

is, do any interviews with the shareholders?

Colin Younker (Auditor General): W hen we did

our report we interviewed one of the shareholders.

Ron MacKinley (L)(Chair): (Indistinct) 

Colin Younker (Auditor General): KPMG, I don’t

have a list of all their interviewees.

Ron MacKinley (L)(Chair): Could you get me a

list of who they interviewed?

Colin Younker (Auditor General): I’ll see if they’ll

release that list,  yes. I think Mr. Ghiz already

asked for that.

Ron MacKinley (L)(Chair): All right, Robert has

asked for it. W hen you’re doing the interviews with

these shareholders, did you ask them why they

kept these small plants going because once this

new company came in, those small plants were

shut down and there seems to be a lot of talk out

there that it was governments idea to keep these

small plants going and they were pressuring the

company to keep these small plants going.  But

when you look at Ocean Choice comes in, first

thing you know what the Binns government does

is close those plants down.  Did anybody look into

that?

Colin Younker (Auditor General): I’d have to go

back to the interview notes. It’s been six or seven

months.

Ron MacKinley (L)(Chair): Check into that and

check with KPMG. It’s funny.  All of a sudden the

plant goes out of business.  The government -

there’s word from the shareholders that they

wanted to close some of these small plants down,

but the government didn’t want them to do it.  So

you could have - even though Kent Scales wasn’t

up to his job on crossing the “t’s” and “i’s”, maybe

they were micro-managing from the outside too.

Colin Younker (Auditor General): I’ll double

check that.

Ron MacKinley (L)(Chair): See these are - 
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Colin Younker (Auditor General): I’ll double

check and get back to you on that.

Ron MacKinley (L)(Chair): All right.  Robert.

Honourable Robert Ghiz (L): Two quick

questions.  On 7.8 here on Page 54, the second

paragraph.  The Auditor General obtained a legal

opinion in October 2004 which indicated that the

Companies Act of PEI had been reached by the

payment of the dividends on the Class F preferred

shares. Now - okay, let me read the next line -

However, the consent of BDI effectively negated

the contravention of the Companies Act.  Okay, if

I just stop there. I think that basically BDI gave

them  a get out of jail free card.  But then it says,

absent fraud by Polar Foods. So in other words

they said, you can pay it as long as you’re not

committing fraud.  If you’re committing fraud that’s

a crime anyway. 

Colin Younker (Auditor General): W ell that’s

what the Act says.

Honourable Robert Ghiz (L): Yes.

Colin Younker (Auditor General): That’s what

the Act itself says.

Honourable Robert Ghiz (L):    But what I’m

wondering here is, BDI said, go ahead and pay it

even if you were losing money?

Jim Bagnall (PC):    No, they didn’t.

Colin Younker (Auditor General): They allowed

the payment at that time.

Honourable Robert Ghiz (L): They allowed the

payment to take place even by losing money

Colin Younker (Auditor General): But I mean at

that time they may have thought the company

might have turned around. It might not have been

a problem.  The company was losing money at the

time.

Honourable Robert Ghiz (L): So they allowed the

dividend to be paid out when they were losing

money.  Now you said -

Cletus Dunn (PC): They may not have known

that.

Honourable Robert Ghiz (L): W hat’s that?

Cletus Dunn (PC): They may have not known that

they were losing money.

Honourable Robert Ghiz (L): Oh no, they knew

that they were losing money at the time you just

said.  But there’s a chance - well I’ll ask the auditor

to clarify that.

Colin Younker (Auditor General): They would

have seen the annual statements.  They would

have known that they had losses incurred.  The

company only made money in one year.  I guess

the hope was that they were going to turn the

company around at some point and make money.

Cletus Dunn (PC): Although at that point that they

were supposedly to have turned around because

the 9.6 gross margins.

Colin Younker (Auditor General): No, this is

back in 2002, they were talking back (Indistinct).

Jim Bagnall (PC): Does this not go back to the

letter BDI wrote

Honourable Robert Ghiz (L): Can I finish? I think

I still have the floor.

Jim Bagnall (PC): W here  you said that they

could pay as long as they didn’t contravene the

Act?  Because this is where that letter came into

effect, is it not?  So they didn’t say they could pay

the dividend out according to what I. . .  they said

they could pay it out as long as they didn’t break

the law with the Act.

Colin Younker (Auditor General): That’s what

they said in May 2000, in essence that they’d

advise them that it could. It wasn’t a warning that

they could be paid in accordance with provision of

the Act.  In July 2003 they said they could pay the

difference in the letter of offer in July 2003.

Honourable Robert Ghiz (L): My second

question has to do with legal recourse. I’m going to

read a letter, dated January 11, 2002.  This is to

the president and CEO of Polar Foods from a

Michael F. Currie who is and was the minister at

the time.  

As for Prince Edward Island Business

Development Incorporation’s letter of offer dated
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December 21, 2001 regarding an approval of a

loan guarantee to Polar Foods International

Incorporated and accepted by you on behalf of

Polar Foods International Incorporated.

I with to further address item 5. 2 under the

requirements and conditions.  I wish to advise the

appointment of Paul Jelley, Deputy Minister of

Development and Technology, Polar Foods

International Incorporated board of directors

effectively immediately.  So really we had a seat

on the board of directors at that time.  So if the

government goes looking for recourse, the

government could be suing itself.

Colin Younker (Auditor General): That’s the

legal, the legal would have to sort that out, Robert,

is how that would work, that the recommendation

is to get the legal opinion on it. First you’d have to

be able to see if that would constitute enough of a

fraudulent transaction, which again going back to

the information given in July 2003, that’s the first

question.  Then  you’d have to see what the

process is from there.

Honourable Robert Ghiz (L): Exactly. But we’re

saying that the chairman asked the question,

who’s responsible, what can we do?  They’re

saying we should look into taking  legal action here

and  you did your research and you said that

people that could be held responsible are the

board of directors. But the government was on the

board of directors.  So how is the government

going to sue the government?

Colin Younker (Auditor General): That would

have to be a legal - 

Wayne Collins (PC): W ould it depend on the

quality and accuracy of the information that was

forwarded to the board of directors to begin with?

 I mean you can only act on what you receive.

Honourable Robert Ghiz (L): Okay, so the board

of directors is innocent.  The only thing I’m trying to

point out here is the fact that, the government of

the day was on the board of directors.

Jim Bagnall (PC): He would be an ex-officio

member because he wouldn’t be a voting member

because he wasn’t part of the company.  Is that

correct?

Ron MacKinley (L)(Chair): Could you ask Mr. - 

Colin Younker (Auditor General): He didn’t have

a vote.  He was an ex officio member of the board,

he didn’t have a vote.

Ron MacKinley (L)(Chair): He didn’t have a vote,

so he’d just sit there.

Jim Bagnall (PC): He could take part in  what was

going on but he couldn’t make - 

Colin Younker (Provincial Auditor):   It’s a legal,

part of it was a legal question.

Honourable Robert Ghiz (L): I’m just pointing out

that there  was a government representative on

the board of directors.

Ron MacKinley (L)(Chair): Are you done Jim?

Jim Bagnall (PC): Yes.

Ron MacKinley (L)(Chair): All right W ayne.

Wayne Collins (PC) (Chair): No, I just want to

point out, the recommendation does say that the

province should seek legal advice to determine if

remedies exist here.  I think the province, if I’m

correct on this, has accepted all five of the

recommendations here.  So I presume that’s in the

works.

Colin Younker (Auditor General): Okay, the

fourth recommendation and that’s on Page 6,

Collection or Resolution of Disputed and Other

Amounts. Our review indicated that, at the date of

the receivership, several unresolved issues

remained between Polar Foods and the Agent,

from the perspective of Polar Foods.  W e have

quantified the more significant amounts disputed

by Polar Foods to approximate $683,000.  Certain

interview evidence indicated that several of these

issues had been verbally resolved with the Agent

prior to the appointment of the Receiver, although

not confirmed by the Agent.  However, we have

not been able to determine the ultimate resolutions

of these issues, given conflicting information

provided by the interviewees and the records of

Polar Foods.  The Receiver has indicated, for

those issues it was aware of at the date of the

receivership, certain of those issues have been

resolved during the course of the receivership, and

it will continue to work with the Agent’s staff to

resolve and reach a final settlement on the

remaining issues.  The Agent has indicated that it
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and the Receiver had negotiated a resolution of all

material issues, based on customary compromise

solutions.  W e understand that BDI does not have

realization reports prepared by the Receiver that

provides a narrative discussion of these particular

issues.  W e understand that these matters were

addressed verbally between the Receiver and BDI.

W ithout written documentation supporting the

activities of the Receiver, we are unable to

comment on any potential impact on the disputed

amounts noted in our report.  W e recommend that

this matter be resolved by requiring BDI to request

the Receiver’s disclosure in a statement or a

reconciliation for accounts receivable and

inventory which would include a resolution of the

disputed amounts, including written explanations

providing reasons for amounts not recovered.

And that is covered  I think on Page 49.

Honourable Robert Ghiz (L): Mr. Chair.

Ron MacKinley (L)(Chair): Yes.

Honourable Robert Ghiz (L): After he’s done

going over this number 4, I’m wondering if we can

have just a five minute break just to use the

washroom just  before we move on to the next

section.

Ron MacKinley (L)(Chair): Do you want to go

now?

Honourable Robert Ghiz (L): W e’ll wait until he’s

done with recommendation number 4.

Colin Younker (Auditor General): Now the

Disputed Amounts section - I’m starting on page

49 - covers a number of transactions between

Polar and FPI, and they run through to page 53

and they include:

1. Inaccurate Market Prices

A $10 million purchase order was issued by  Polar

Foods under an arrangement whereby the Agent

agreed to purchase inventory in advance of a

customer sale. Polar Foods had alleged that the

interim prices that the Agent had reported buying

the product for were low in comparison to the

actual price that the Agent had been receiving on

a subsequent sale of the inventory. Polar Foods

quantified the difference in the range of US

$177,000 to US $228,000. As a result, Polar

Foods processed an adjusting journal entry,

referring to margins to come, and included

approximately $300,000 in its accounts receivable

from the agent in November 2003.

The receiver has indicated that the Agent’s staff

have asserted that the prices noted on the sales

invoices attached to the $10 million purchase

order were final negotiated prices, and not interim

prices as claimed by Polar Foods. At the time of

the receivership, a notation was made by the

former staff of Polar Foods that the balance was

partly reconciled but no payment had been made.

The receiver has indicated that this matter is not

yet concluded, but no significant recovery is

anticipated.

2. Excessive Expense Deductions

Polar Foods alleged that there were certain

problems with deductions being claimed by the

Agent with respect to direct shipments that were

included in the $10 million purchase order. As part

of the remittance, the Agent applied a standard

expense rate to cover commission, storage and

shipping expenses. Given that the shipments were

direct to the customer and no storage costs should

apply, Polar Foods alleged that only the actual

expenses for shipping and commission expense

should have been deducted. Polar Foods

quantified this discrepancy to be US $72,000.

The receiver has indicated that the claim, which

arose as a result of differences between estimates

of expenses and actual expenses incurred, was

approximately $63,000. The receiver did not

receive any evidence of the Agent’s concurrence

with Polar Foods’ allegation that at the time of the

$10 million purchase order, the agent agreed to an

estimate of expenses with a subsequent

reconciliation. The receiver has indicated that this

matter is not yet concluded, but no significant

recovery is anticipated.

3. Storage Rates

Polar Foods had alleged that the Agent was

charging storage rates in excess of the amounts

established in the marketing agreement, charges

not contemplated in the marketing agreement,

minimum storage charges for small lots and an

initial storage charge for product received at the

agent’s warehouses. Due to the significant amount
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of effort that would have been required to perform

the calculations, Polar Foods did not quantify the

alleged excess charge, with the exception of US

$13,000 on the December 2003 remittance from

the Agent.

The receiver has indicated that it was provided

with evidence indicating examples of overcharging

and undercharging storage rates in certain cases

as a result of minimum storage charges for small

lots. The receiver has requested further

information from the agent and has not entered

into a final settlement on this matter. 

4. Multiple Lots

Polar Foods had alleged that the Agent was filling

orders from the newer lots of product, rather than

the older lots, thus generating storage costs,

minimum storage fees and exposing Polar Foods

to the risk that older product would not be saleable

because of expiry dates.

The receiver has indicated that Polar Foods and

the agent disagreed on the accounting treatment

for certain product shipped from Polar Foods

plants to the agent’s warehouses.  Polar Foods

adopted the position that the transactions should

have been accounted for as sales while the agent

adopted the position that such transactions were

movements of inventory to various locations to

ensure product would be on hand for sale in

warehouses located close to the end customer.

However, this type of issue has been resolved

given product on hand at various agent

warehouses has been liquidated and paid for by

the Agent. The receiver has taken no further action

with respect to this issue.

5. Shipping of Product 

Polar Foods had alleged that the agent was

shipping product between warehouses when

delivery of product could have been made directly

to the final warehouse. The Agent charged Polar

Foods  for the costs of freight and the impact was

that unnecessary shipping costs were deducted

from the Agent remittances.

The receiver has indicated that former  Polar

Foods staff represented that the Agent was

investigating this issue; however, given that the

amounts claimed by Polar Foods were

insignificant, the receiver does not anticipate any

recovery of the amount claimed.

6. Certain Sales Transactions

Polar Foods had advised the agent of a number of

problems on certain sales transactions regarding

m iss ing  inven to ry, repackaging issues ,

responsibility for freight, pricing charges and duty

and import charges. Polar Foods did not quantify

each problem noted on the identified sales

transactions. However, for two particular issues,

the difference was quantified at approximately

$41,000.

The Agent has indicated that customer or duty

charges that applied varied and was based on

whether it was included in the product price that

was agreed with a buyer or otherwise and charged

to the customer. In relation to freight costs, the

agent has indicated that deductions reflected sales

that were upon terms and conditions approved by

Polar Foods.

The receiver has indicated that the missing

inventory was removed for samples or case

adjustments and, as a result, no further action was

deemed necessary. W ith regards to the

repackaging issue, the receiver was advised by

the Agent that a partial recovery was possible

through repackaging and subsequent resale.

Therefore, the Agent was authorized by the

receiver to proceed to minimize losses. Contrary to

interview evidence, the receiver has indicated that

the pricing change and problems related to duty

and import costs charged to Polar Foods had been

resolved prior to the receivership.

7. Selling Costs Reimbursement

One of the benefits of the marketing agreement

was to be the reduction in selling expenses.

However, due to the operational problems

encountered by Polar Foods and to provide

sufficient transition, Polar Foods had maintained a

limited sales force. Polar Foods alleges that an

informal arrangement had been made with the

Agent for reimbursement of certain salary costs

incurred by Polar Foods.

According to the receiver, at the time of the

receivership, notations from  Polar Foods staff

indicated an internal agreement had been reached

with the agent to reimburse to Polar Foods in the

amount of $50,000 for salaries of certain Polar
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Foods sales staff. However, due to the lack of

documentation, the receiver does not anticipate it

would be successful in collecting this balance. No

final settlement has been reached with the Agent.

8. Foreign Exchange Loss

Polar Foods had alleged that, due to the decline in

the US dollar, it incurred a loss in foreign

exchange in the amount of $225,830 between the

initial sale of product denominated in US dollars in

April, May, June, and July 2003 and the remittance

of the sales proceeds by the agent by way of

Canadian cash advances made in June 2003. The

records of Polar Foods indicated that the June

2003 working capital advances were to be applied

to the Canadian and US dollar accounts receivable

balances, and that the accounting for the

advances would be sorted out in the spirit of the

marketing agreement. The records indicated that

Polar Foods had offered to settle the issue with the

Agent at 50 per cent, or $112,925.

The Agent has indicated that commencing in and

about June 2003, it accelerated several payments

to Polar to assist Polar with its cash flow

requirements, but otherwise proceeded in

accordance with the terms of the marketing

agreement.

Contrary to interview evidence, the receiver has

indicated that at the time of the receivership,

management of Polar Foods did not identify this as

an outstanding issue. The receiver has indicated

it is investigating this issue.

W e have requested the documentation from BDI

regarding the disclosure of the professional

relationship of Ernst and Young LLP with the

Agent. W e have not been provided with the written

documentation between BDI and the receiver

containing the requested information.

Not all of the disputed items were quantified by

Polar Foods; however, the aggregate of the

foregoing points 1, 2, 3, 6 and 8 approximates

$683,000 if 100 per cent  of the foreign exchange

loss is included or $570,000 if  Polar Foods’

settlement offer of 50 per cent was agreed to. The

foregoing amounts include some of the larger

balances and do not include amounts which were

being questioned, but not necessarily disputed at

the time of documentation by Polar Foods.

So there’s a number of unresolved issues that the

recommendation goes back to. There should be a

written report from  the receiver resolving these

issues and if any money is to come forward, to

receive as the result of an overflow through the

province.

Honourable Robert Ghiz (L): The receiver is

Ernst and Young and they represent FPI as well?

Colin Younker (Auditor General): The receiver,

apparently is the auditor of FPI.

Honourable Robert Ghiz (L): No conflict there at

all?

Colin Younker (Auditor General): W ell, I think

that there should have been disclosure. W hen BDI

enters into an agreement, they should be aware if

there’s any relationship between people they enter

into an agreement with and other people that they

might be doing business with, so there was no

written documentation of that disclosure to BDI

and there probably should have been in this case.

Honourable Robert Ghiz (L): So that’s a

recommendation you’ve made to the government?

Colin Younker (Auditor General): W e haven’t

made a recommendation. I think we’ll pass that

recommendation on.

Honourable Robert Ghiz (L): You’ll pass that

recommendation on to the committee. Mr. Chair,

can we have a five-minute break?

Ron MacKinley (L)(Chair): He had a question.

Right after his question.

Honourable Robert Ghiz (L): Okay.

Dr. David McKenna (PC): My question is just that

it sounds like Polar Foods felt that there’s certain

things in the marketing agreement that they were

getting that they didn’t get. W as it not written down

in the marketing agreement exactly or was it just -

I just can’t figure quite what some of these things

mean here. Sometimes it seems like Polar Foods

assume they’re going to take this responsibility,

but they didn’t do it. Is that what happened in this

agreement?

Colin Younker (Auditor General): Now all things

like this might not necessarily be outlined, all of
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these different types of transactions not outlined in

the marketing agreement. The one on the US

exchange has to do with timing the payment. 

If you think of the marketing agreement, FPI was

to pay within 15 days of the following month. Some

of the transactions were US and some of the

transactions were in Canadian dollars. I think what

they did is they offset some of the US transactions

for earlier in the spring against the Canadian

advances that were made based on the exchange

rate in June 2003.

So what happened was they didn’t get the benefit

of the exchange rate on the US dollar, which was

higher back earlier in the spring, because the rate

was going down, so they quantified that amount

and said that FPI owed them the money because

they didn’t follow the marketing agreement in that

regard. So those are the types of things that had to

be resolved and fixed.

(Chairman Ron MacKinley  left meeting for a few

minutes)

Jim Bagnall (PC) (Vice-Chair): Mr. Dunn.

Cletus Dunn (PC):    W as also too there, some

concern about the $10 million project-is that Polar

was expecting to get paid when they transferred

inventory from warehouse to warehouse and they

have  said–that’s not a sale.  That’s just

transferring inventory.

Colin Younker (Auditor General): Just

transferring .  There’s a question of timing of when

it was receivable in the timing and then also as to

the price that it was–it was just a price that they

gave to do the transaction.  There was an interim

price in effect and that there would be a final price

then once the product was sold.

Cletus Dunn (PC):    And then turned around and

billed Polar for storage space.

Colin Younker (Auditor General):   Yes, and as

well, Polar looked at the price they got

subsequently or the market price after and it

wasn’t as high as the price they got.  The interim

price wasn’t as high as they thought they should

have got so they questioned that and sent a claim

for a higher amount.

Cletus Dunn (PC):    And sell it for 50 per cent.  

Colin Younker (Auditor General): No, that was

in the foreign exchange.

Cletus Dunn (PC):    Okay.

Jim Bagnall (PC) (Vice-Chair): Mr. Collins.

Wayne Collins (PC):    Yes, they always say–get

it in writing.  If it’s not in writing, it’s not worth much

but under Selling Costs Reimbursement here, it

talks about notations from former Polar Foods

staff indicated an internal agreement had been

reached to reimburse Polar for 50,000 for salaries

of certain Polar Foods sales staff.  However, it

goes on to say, due to the lack of documentation -

so there’s really nothing there, I mean.  W hen it

talks about notations, would that be an e-mail?

W ould that be anything?

Colin Younker (Auditor General): I’m not sure

what the notation was.  It could have been a memo

on somebody’s desk 

Wayne Collins (PC):     Certainly sounds like a bit

of a loose relationship in terms of trying to do

business.

Colin Younker (Provincial Auditor):   There was

difficulty between the two doing business and

these demonstrate some of the unresolved items

that they had.

Honourable Robert Ghiz (L): That’s probably why

everyone advised them not to enter into the deal.

Colin Younker (Provincial Auditor):   W ell, there

was the lack of the rights to remedies under the

deal.  They may have been able to resolve some

of these things easier if there was some remedy

rights under the deal.

Honourable Robert Ghiz (L): I think that goes to

a fundamental point here of what we have to look

into further is why did government allow the FPI

deal to go ahead even though they received advice

not to allow it to go ahead and now we’re seeing

further proof of why it was a bad deal for the

taxpayers of Prince Edward Island.  That’s

something I’d like to investigate further.  

Jim Bagnall (PC) (Vice-Chair): Mr. Younker,

continue.

Honourable Robert Ghiz (L): W e were going to
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take a five minute break, is that okay.

Cletus Dunn (PC):   Yes, we agreed to take a five

minute break.

Jim Bagnall (PC) (Vice-Chair): Oh, okay.   

(5 minute break)

Ron MacKinley (L)(Chair): All right, we’ll start it

up and we’ll have to, Mr. Ghiz wants to ask some

questions we’ll just go back. 

Colin Younker (Provincial Auditor): No. 5 has to

do with the Marketing Agreement. Polar Foods

encountered operation problems in its sales and

marketing relationship with the Agent.  The March

7, 2003 agreement under which Polar Foods

contracted for the Agent to be its exclusive sales

and marketing agent along with   provincial loan

guarantee was the condition precedent to a  $2.9

million loan that the Agent provided to certain

shareholders.  In addition Polar Foods and BDI

understood that the Agent would provide working

capital during the 2003 processing season

although the Agent has indicated there was no

agreement in this regard.  The March 7, 2003

marketing agreement did not contain the rights

and remedies for Polar Food which we would have

expected in an agreement of this nature nor did it

address Polar Foods’ understanding of the

working capital provision.  W e were advised,

however, that the March 7, 2003 marketing

agreement was a fully negotiated contract that was

agreed to by each party having the benefit of its

own legal counsel.

By granting the March 7, 2003 marketing

agreement as a condition precedent to the $2.9

million loan, the purchasing shareholders were

positioned to benefit; however, the benefit was not

realized by the purchasing shareholders due to the

lack of profitability and the ultimate receivership of

Polar Foods.  The selling shareholders received

$2.9 million for their shares.  W hile this could be

viewed as a benefit, we understand that the selling

shareholders would have realized the $2.9 million

from a third party investor who had offered to

acquire their shares for the same amount.

W hile the Province was not party to the specific

contracts, those agreements were dependent

upon the Province’s participation through the loan

guarantee.  W e recommend that the Province

conduct sufficient due diligence and require that

contractual arrangements contain the rights and

remedies and include legal documentation on all

commitments in order to ensure that the

Province’s investments are protected through

remedies or recovery from parties benefitting from

the Province’s guarantee.

So this is covering page 18 to 27.

Wes MacAleer (PC):    I have a question.

Ron MacKinley (L)(Chair): Yes, go right ahead,

Mr. MacAleer.

Wes MacAleer (PC): W as there an option here on

the part of Polar to have the $2.9 million that was

paid to the shareholders to buy out their interest, to

have that money remain in the company as

working capital?  Or was this a direct transaction

which resulted in the ownership being transferred?

Colin Younker (Provincial Auditor):   It was

really a transfer of ownership. So it was really

between the shareholders.

Wes MacAleer (PC): So there’s no option here on

the part of the shareholders.

Colin Younker (Provincial Auditor):   The

shareholders that would be selling basically would

be leaving the company so they wouldn’t take the

money that they got for the sale of shares and put

it back into the company.

Honourable Robert Ghiz (L): Basically at this

point the Barry group had offered to buy out those

other three shareholders and some shareholders

didn’t want the Barry group involved so they went

to look to FPI and FPI said, here’s what we’ll do.

And this was where there was money, the 2.9 was

transferred into numbered accounts and then

transferred over to the shareholders that were

bought out.

Colin Younker (Provincial Auditor):   That were

selling.

Honourable Robert Ghiz (L): Yes, that were

selling.  So it was a mechanism to really keep the

Barry group out and buy out those three

shareholders.

Colin Younker (Provincial Auditor):   It had to do
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with change of ownership as opposed to an

injection into the company.

Honourable Robert Ghiz (L): So really it just

meant there was only a couple of shareholders left

at the end but then they had the FPI deal.

 Colin Younker (Auditor General):   On page 18,

on March 7, 2003, based on a letter of offer dated

February 3, 2003, the Agent loaned $2.9 million to

holding corporations owned by certa in

shareholders of Polar Foods (Purchasing

Shareholders) to buy out certain other

shareholders (Selling Shareholders) who

collectively held a 34 per cent voting interest (Loan

Agreement).  W e understand that the Selling

Shareholders had been entertaining a sale of the

34 per cent block of shares to another party and

the Purchasing Shareholders, in conjunction with

the province, did not wish to relinquish control of

the 34 per cent block to that party.  The principle

and interest were due in five years at the Bank of

Nova Scotia - oh sorry, the principle and the

interest on the loan were due in five years.  

Security for the loan included various share pledge

agreements from the Purchasing Shareholders,

promissory notes and a BDI pledge of $3 million of

its Class A preferred shares, postponement

agreements, and an agreement from BDI not to

exercise any rights it had to convert any shares

held in Polar Foods to voting shares or to transfer

the shares.  The Loan Agreement also provided

the Agent with the ability to nominate members to

the Board of Directors of Polar Foods and to vote

the shares represented by the 34 per cent block,

in certain circumstances.  

Section 4.01 of the Loan Agreement was subject

to the fulfillment of the following conditions being

met to the satisfaction of the Agent:

1) Polar Foods to enter into a marketing

agreement with the Agent (Marketing Agreement).

2) BNS to renew the credit facilities.

3) The province to guarantee $12 million of Polar

Foods long term debt held by the Bank of Nova

Scotia.

The Loan Agreement and Marketing Agreement

were consented to by the majority shareholders of

Polar Foods, the province and BNS.  

The Marketing Agreement was also dated March

7, 2003 and was intended to establish a

contractual business relationship with the Agent

generally described as follows:

• Appointment of the Agent as sole and

exclusive sales and marketing agent of

Polar Foods for the majority of its

production, subject to the Agent’s election

not to sell or market certain products

whereby, in such an event, Polar Foods

could sell such products directly.

• Authorization for the Agent to use Polar

Foods, the Agent’s or such other

trademarked brand names as considered

appropriate by the Agent.  

• Agreement for the Agent to purchase

product directly from Polar Foods for its

own purpose.

• Compensation for the Agent based on a

commission rate based on sales for

product sold and storage rates based on

pounds of product stored by the Agent.

• Remittance of proceeds by the Agent to

Polar Foods on the 15  day of eachth

month, based on the prior month’s sale of

products, net of commissions, storage

and freight costs which were to be

ordinarily charged to the customer, settled

in the currency applicable to each sale

transaction.

• Assignment of credit and collection risk to

the Agent, unless otherwise agreed and

subject to product returned due to

unacceptable quality.  

The Marketing Agreement was for a five-

year term, automatically renewing unless

cancelled by either party with 180 days

written notice prior to the expiration of

each 60 month period from the date of

signing.  In addition, the Marketing

Agreement contained a termination clause

whereby the Agent was entitled to a fee,

reduced on a straight line basis over the

five-year term, for early termination of the

Marketing Agreement.  This termination

fee provision was also referenced in the

Loan Agreement.  

An important aspect of Polar Foods’ relationship

with the Agent was Polar Foods’ and BDI’s

understanding that the Agent would provide

working capital to Polar Foods in the 2003

processing season.  However, the terms and
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conditions of this understanding were not

incorporated into the Marketing Agreement or the

Loan Agreement.  

Benefits of the Marketing Agreement to Polar

Foods

In a media release dated March 10, 2003, Polar

Foods announced the Marketing Agreement noting

the following benefits:

• Increase Polar Foods’ global market

reach while bringing newfound security,

opportunity and efficiency to PEI’s

seafood processing industry.  

• Allow Polar Foods to use the Agent’s

reach and established strength in the

world marketplace while it focuses on its

core business of buying raw material and

processing seafood products.

• Adds long term security to Polar Foods’

more than 1,200 seasonal PEI jobs.

• Integration of Polar Foods’ products into

the Agent’s sales and m arketing

o r g a n i z a t i o n  t h e r e b y  c r e a t i n g

opportunities because of the extensive

reach of the Agent’s sales force.

• Access to the Agent’s production

capabilities, extensive research and

development and large account base,

enabling Polar Foods to be more strategic

with production planning and to maximize

efficiency in its PEI operations.  

In the negotiation period leading up to the signing

of the Marketing Agreement, the Agent cited a

number of benefits for Polar Foods including:

• Timing the market better for optimum

pricing because the Agent would not be

under cash flow pressure.

• W alking away from accounts that push for

quick buys at low prices.

• Coupling of product to deal with

customers from a position of strength.

• Selling at market average, whereas a

majority of Polar Foods’ lobster was sold

below market average in 2002.

• Significantly diversify the account base

and increase return to Polar Foods by

selling to more buyers.

• Change of pack mix to reduce high priced

meat inventory, improve efficiency in the

Souris plant, and improve the ratio of tails

to meat sales.

• Change customer mix to eliminate the

need to deal with high volume re-sellers.

• Elimination of a low priced seller from the

marketplace.  

• Saving in selling, general and

administration expenses.

• Saving in the cost of carrying receivable

insurance.

• No slow payment or bad debt risk.

Our review indicated that Polar Foods did not have

sufficient time to enjoy the full benefits of the

Marketing Agreement for many reasons, including

the following:

• The signing of the agreement and

implementation thereafter coincided with

the 2003 Boston Seafood Show when

marketing and sales efforts should have

been well underway.

• Cash flow problems plagued Polar Foods

during the 2003 season for a variety of

reasons, as explained further below,

including the slow reaction of the shore

price of product to the declining US dollar.

• The pending appointment of the Receiver

by BNS in February 2005, which resulted

in a cessation of the Marketing

Agreement.  

Benefits of the Marketing Agreement to the

Shareholders

The Marketing Agreement was a condition

precedent to a $2.9 million loan that was provided

by the Agent to holding corporations that were

owned by the Purchasing Shareholders.  By

granting the Marketing Agreement as a condition

for the loan, the Purchasing Shareholders were in

a position to benefit from increased shareholdings.

However, this benefit was not realized due to the

lack of profitability and the ultimate receivership of

Polar.  The Selling Shareholders received the $2.9

million for their shares.  W hile this could be viewed

as a benefit, the Selling Shareholders would have

realized the $2.9 million for their shares from a

third party investor who had offered to acquire their

shares for the same amount.  

Remedies for Polar Foods 

Based on our industry review, the terms and

conditions of the Marketing Agreement, including
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the rates charged by the Agent, reflected market

terms and conditions, with the exception of the

following:

• Polar Foods had no rights or remedies in

the event of default or breaches by the

Agent.

• There were no minimum purchase or

sales requirements by the Agent nor were

th e re  a n y m in im um  p roduc t io n

commitments by Polar Foods.  

Theoretically, Polar Foods should not have

required a sales channel given the Agent’s

exclusive right to market and sell products.

However, Polar Foods needed to maintain a

limited sales channel in the event the Agent

elected not to sell its product, thereby resulting in

additional costs for Polar Foods throughout the

operation of the Marketing Agreement.

W e were advised that the Marketing Agreement

was a fully negotiated contract that was agreed to

by both parties having the benefit of each party’s

own legal counsel.  

W e understand that the lack of legal remedies for

Polar Foods was brought to the attention of the

Purchasing Shareholders prior to execution of the

agreement.  However, we have not obtained a

satisfactory answer as to why the Marketing

Agreement failed to protect Polar Foods, and thus

the province’s investment in Polar Foods, in this

regard.

Documentation Deficiency

The Marketing Agreement was a condition

precedent to the $2.9 million loan to the

Purchasing Shareholders.  W e were advised that

the Marketing Agreement was also consideration,

from the perspective of Polar Foods, for the Agent

to provide working capital.  Given that the intent of

the business relationship with the Agent from the

perspective of Polar Foods was the provision of

working capital assistance, we attempted to

determine why the terms, duration and conditions

were not included in the Marketing Agreement

and/or Loan Agreement.  W e have not obtained a

satisfactory answer as why the terms regarding the

working capital were not contractually formalized

by Polar Foods.  

Operational Impact of Consignment Inventory

W ith the implementation of the Marketing

Agreement, Polar Foods processed three types of

sales transactions:

1.  Sales from Polar Foods’ facilities to customers

(direct shipments).

2.  Sales from Polar Foods to the Agent.

3.  Sales from the Agent’s storage facilities to

customers (consignment sales).

The direct shipments and sales to the Agent were

the same as sales prior to the Marketing

Agreement.  Products were shipped directly to

customers and, depending on the delivery terms,

Polar recorded an accounts receivable from the

Agent and relieved inventory.

Consignment sales were new in that Polar Foods

inventory was stored in the Agent’s facilities

pending sales of the product by the Agent to a

customer (consignment inventory).  This inventory

was considered sold by Polar Foods when shipped

by the Agent to a customer.  However, Polar

Foods encountered a number of problems in

accounting for the consignment inventory and the

timing of the related remittances by the Agent.  In

addition, Polar Foods encountered difficulties in

estimating deductions from the gross sales for

commission, storage and freight.  

The problem appeared to relate to the timing

differences arising when Polar Foods recorded the

sale (on the shipments from the Agent’s facilities)

and when the Agent considered the product sold

(on occasion, from Polar Foods’ perspective, when

the funds were received).  W hile we were advised

that Polar Foods did not record the consignment

inventory as a sale, Polar Foods’ records indicate

that three shipments of inventory to the Agent in

April 2003, totally US$860 were inaccurately

recorded in sales and accounts receivable.  The

error was rectified in June 2003.  This error

represents a potential overstatement of accounts

receivable for April 2003 and May 2003. 

In addition, we learned that from Polar Foods’

perspective, there were two signif icant

transactions whereby Polar Foods and the Agent

agreed to a profit margin lower than market

margins with the intent of adjusting the margins to

market price when the product was actually sold.

The recording of these transactions resulted in

journal entries referred to as “margins to come”.
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In effect, these transactions had the impact of

increasing Polar Foods accounts receivable

prematurely, thereby impacting the margin

calculations as discussed further in section 7.4 on

Reporting to BDI.

However, we were also advised that these two

transactions reflected actual product purchases by

the Agent, at the request of Polar Foods, to

liquidate excess inventory and that the Agent had

asserted that the prices noted on the sales invoice

attached to these two transactions were final

negotiated prices.  

W e were advised that the problems in accounting

for certain sales of inventory and the associated

remittances, net of related charges, were

documented by Polar Foods and discussed with

the Agent.  The resolution and ultimate disposition

of the amounts in dispute is addressed in 7.7 on

Disputed Amounts.  

W e were advised that the Agent, in accounting for

sales under the Marketing Agreement, followed

generally accepted accounting principles and

otherwise in accordance with prevailing

commercial practice. 

Accounts Receivable 

Evidence obtained from Polar Foods’ records

indicated that there were monthly differences in

accounting for certain transactions by Polar Foods

and the Agent.

1.  Sales Dollar and Quantity Differences -

Canadian Funds

An internal reconciliation prepared by Polar Foods

for numerous purchase orders in May and June

2003 indicated that Polar Foods had recorded

sales greater than the Agent of approximately

$256,000 and $247,000 for May and June 2003,

respectively.  This difference represents potential

overstatement of accounts receivable for these

two months.  Due to the volume of documents

available for examination, we were not able to

directly verify the final outcome of this difference

as the reconciliations were not prepared on a

cumulative basis.  W e were told that most of the

differences were due to timing and were

reconciled in the succeeding months, with the

exception of certain amounts included in section

7.7 on Disputed Amounts.  However, the foregoing

differences on a monthly basis impacted the

margin calculations presented to BDI and

adversely affected the circulation of Polar Foods

working capital.  

2.  Sales Dollar and Quantity Differences - US

Funds

In addition to the Canadian sales, the US

dominated inter-company balance was also

reconciled by Polar Foods.  An internal

reconciliation prepared by Polar Foods indicated

differences in May 2003 and July 2003 in the

approximate magnitude of US$21,000 and US$2.4

million, respectively which were attributed to the

Agent not reflecting certain shipments/invoices in

those months.  These amounts were ultimately

collected with the exception of approximately

US$231,000 which was allocated to Agent charges

and adjustments.  These issues gave rise to

delays on receipt of funds which negatively

impacted Polar Foods working capital position and

the margin calculations presented to BDI on a

monthly basis.  

3.  Sales Price Differences

Evidence obtained from Polar Foods records

included allegations that, contrary to the provision

of the Marketing Agreement, the Agent may not

have paid the prevailing market price on certain

product purchased from Polar Foods.  

An undated internal reconciliation covering July

and August 2003 alleged that the difference

between the gross price charged to the Agent by

Polar Foods and the market price of the product

sold by the Agent ranged from a low of US

$177,000 to a high of US $228,000.

W e attempted to substantiate the allegation by

comparing the sales prices recorded on a

selection of the Agent’s invoices to the sales

prices recorded on Polar Foods’ invoices to third

parties in the same time period.  However, as the

majority of the sales were realized through the

Marketing Agreement, we were not able to obtain

a sufficient sample size to provide a meaningful

conclusion.  In addition, we attempted to obtain

third party historical information on market prices

for lobster and snow crab (9 of top 10 products

sold by Polar Foods in sales dollars) from industry

representatives throughout the same time period.

However, due to competing interests of the
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industry participants, such information is not in the

public domain.  

The average of the foregoing discrepancies noted

by Polar Foods in the internal reconciliations for

July and August 2003 was converted to $300,000

Canadian dollars.  As at the date of completion of

our fieldwork, the Receiver has indicated that this

matter is not yet concluded, as further discussed

in section 7.7 on Disputed Amounts.  As this

amount was also booked as “margins to come”,

the amount is effectively included in the accounts

receivable of Polar Foods, hereby impacting the

margin calculations, as discussed in section 7.5 on

Reporting to BDI.

Deductions and Expenses of Agent

Evidence obtained from  Polar Foods’ records

included allegations of the Agent deducting

excessive charges from sales on remittances,

including storage charges on direct shipments,

commission rates in excess of the contracted rate,

and excessive shipping costs which Polar Foods

believed should have been charged to the

customers.  These reconciliations quantified these

amounts as US$33,000 and US$72,000.

The records of Polar Foods did not indicate what

resolution, if any, was agreed upon between Polar

Foods and the Agent as regards these expenses.

The Receiver has indicated that it continues to

investigate certain issues with the Agent’s staff

and has not entered into a final settlement with the

Agent.  These unresolved issues and

unanticipated costs had an adverse impact on the

margin calculations reported to BDI and Polar

Foods working capital position.  

W orking Capital Advances

The Agent provided Polar Foods with several cash

advances, commencing June 10, 2003.  These

advances were drawn down by the Agent as

product was sold.  

There was no particular frequency to the advances

or certainty as to the amounts.  The

documentation indicated that, during the week of

July 4, 2003, the Agent stopped the working

capital advances for a short period of time.  The

strategy of increasing margins by withholding

product from the market and the cessation of

working capital advances created a critical cash

flow problem for Polar Foods a t a time in the

buying season when the cash flow was particularly

required.  This situation ultimately led to the

provision of the $14 million working capital

guarantee provided by BDI in July 2003.  This

guarantee was initially due to expire in November

2003.  W e understand that the representations

made by Polar Foods indicated that the cash flow

problem would be corrected by that time with

increased margins on sales made by the Agent.

In addition to the advances made by the Agent,

som et im es  re ferred to as “accelerated

settlements”, Polar Foods’ records indicated that

interest was charged on the accelerated

settlements at a rate of 6.255 per cent, calculated

from the date of the advance to the next

settlement date.  The interest was added to the

amount due, or deducted from the amount due

from, whichever applied.  W e were advised that

Polar Foods had not adopted a policy of charging

interest on remittances by the Agent, considered

late by Polar Foods.  

Summary

Marketing agreements are normal in many

industries.  Our review of the documentation and

the interview evidence obtained indicated that

most provisions of the Loan Agreement and the

Marketing Agreement reflected arm’s length terms

at that time, particularly in consideration of the

reasons for the Purchasing Shareholders

borrowing funds from the agent, with the exception

of the following:

1.  Lack of legal remedies for Polar Foods.

2.  Absence of contractual arrangements for the

working capital advances which Polar Foods and

BDI understood would be provided.

As a result, Polar Foods encountered numerous

operating problem s from  its perspective

throughout the operation of the Marketing

Agreement.  In addition, the Purchasing

Shareholders were positioned to benefit from

increased shareholdings.  Due to the lack of

profitability and the resulting receivership, this

benefit was not realized.  As the Selling

Shareholders had an offer for the $2.9 million from

another party, there was no additional benefit

realized by the Selling Shareholders on the

disposition of their shares.  Our review did not

encompass any benefits that the Shareholders
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may have received on the formation of Polar

Foods.

  

Ron MacKinley (L) (Chair):    Now Mr. Auditor,

you got to be out of here at 11:30, correct?  

Colin Younker (Auditor General): That would be

pretty good, yes.

Ron MacKinley (L) (Chair):    Alright, so probably

we’ll stop there.  Has anybody got any questions

on the document up till now?

Honourable Robert Ghiz (L):    I have lots of

questions on that.

Ron MacKinley (L) (Chair):    Alright, you can

start.

Honourable Robert Ghiz (L):    This is the deal

between FDI and the province, the Marketing

Agreement.  Let me just get here, page 19 is

where this starts, no, page 18.  

Jim Bagnall (PC):    He said Polar, not. . .

Ron MacKinley (L) (Chair):    Just let the

gentleman - don’t be interrupting.

Honourable Robert Ghiz (L):    Did anyone ever

ask from yourself or from  KPMG to the province

why they decided to go ahead and approve this

deal even though they were receiving legal advice

not to allow the deal to go ahead?  

Colin Younker (Auditor General): I think the

comment is in here on page 22, and it simply

says–they did not obtain a satisfactory answer as

to why the Marketing Agreement failed to protect

Polar Foods, and thus the province in this regard.

So there was no - they didn’t receive any response

that they considered satisfactory.

Honourable Robert Ghiz (L):    So they asked but

they didn’t receive responses.  This is where I

believe, Mr. Chairman, we need further

examination.  There’s still not the answers that

we’re looking for coming forward.  This is after the

Auditor General went looking for these answers.

This is why KPMG went looking for these answers

and yet, we’re still not receiving these answers and

I believe it is important to the people of Prince

Edward Island to know why these decisions were

made and until we have the opportunity to hear

from bureaucrats, until we have the opportunity to

hear from shareholders, I don’t know if we’ll ever

get these answers.  

Probably the Auditor, you’ve seen me many times

ask the Premier these questions on the floor of the

Legislature.  I don’t do a very good job of getting

the answers either from the Premier so I think it

would be important if we could have those

responses because at the time, I believe the

province was also promoting this deal because

they believed that it was reducing their exposure in

Polar Foods.  Do you recall that?

Colin Younker (Auditor General):   Yes, the idea

was that they would - two things would happen.

They would reduce their exposure from 14 to 12

million which was the term guarantee and that the

working capital would be looked after by FPI.

Honourable Robert Ghiz (L):    W as that - how

come then only, what was it - this was in March of

2003, so April, May, June and July, four months

later, we’re in a situation where Polar Foods needs

an additional $14 million.  Do you think - I’m asking

you to speculate here.  I know that’s not fair but

the province could have seen this coming down

the road or perhaps their legal advice was

saying–until we really hear from the people that

we’re giving the advice to the politicians on why

not to do this that they might say–this is a possible

scenario that could come about?

Colin Younker (Auditor General): I don’t know if

they got the advice that they would run into

problems that shortly.  I’m sure they were hoping

that they wouldn’t run into that problem shortly.

The idea was and their understanding was that FPI

was going to cover the working capital situation.

Honourable Robert Ghiz (L):    But that wasn’t

guaranteed?

Colin Younker (Auditor General): It wasn’t

guaranteed in the agreement.

Honourable Robert Ghiz (L):    So it’s kind of like

you saying to me or I say to you–you know, Mr.

Auditor, I’m short 100 bucks, will you give it to me?

And you say–sure I will and then I go ask you for

the 100 bucks and you say–well you don’t have

that in writing.  I’m not giving you the $100.  W hy

didn’t they go to look for the working capital money

in the contract?
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Colin Younker (Auditor General):   And again it

goes back to the answer in here that they didn’t

get a satisfactory explanation as to why those

things weren’t. . .

Honourable Robert Ghiz (L):    How do you think

we’re ever going to get that answer? 

 

Colin Younker (Auditor General): I don’t know

who would have the answer to that at the end of

the day.  

Honourable Robert Ghiz (L):    Do you think we

deserve to know that answer?

Colin Younker (Auditor General): I think it is a

good question to know the answer to.  

Ron MacKinley (L) (Chair):    W hat happens

when the forensic audit goes in and your audit

goes into government which is basically the civil

service of the province and they refuse to answer?

They don’t give a satisfactory answer.  Have we

got any - I mean, can they just refuse to answer

like this?

Cletus Dunn (PC):    They didn’t say they

refused?

Ron MacKinley (L) (Chair):    W ell we have not

obtained a satisfactory answer.  In other words,

KPMG is almost saying that they’re not telling the

truth here.  You can use it that way - that they

didn’t get an answer or they got lied to, one or the

other.

Jim Bagnall (PC):    No, they didn’t say that.  

Ron MacKinley (L) (Chair):    W ell that’s what it

is here.

Jim Bagnall (PC):    How do we know they didn’t

get an answer but it wasn’t satisfactory to them? 

Ron MacKinley (L) (Chair):    W e have not

obtained a satisfactory answer to why the terms

regarding the working capital were not formalized

by Polar Foods.

Jim Bagnall (PC):    You can’t make statements

like that.

Ron MacKinley (L) (Chair):    Yes, I can.  

Jim Bagnall (PC):    No, you can’t.  

Ron MacKinley (L) (Chair):    It’s right here.  They

haven’t answered them satisfactorily.  Polar

Foods. . .

Jim Bagnall (PC):    That doesn’t say they didn’t

answer them though. 

Ron MacKinley (L) (Chair):    W ell you could ask

them that it’s a sunny day out today.  I know the

way you guys have been spending millions of

dollars and losing millions of dollars in not only

this, the AT Centre, everywhere else.  It’s no

wonder you’re in such a mess as you are.  You’ve

got to get answers and our job of a committee - I’ll

be checking with the clerk here - can we bring

these people forward and demand a satisfactory

answer?  The Auditor has already agreed to sit

with us and help us.  Something like that might

take place.  Do you want to get to the bottom of

this or do you just want to come in here and rubber

stamp it and hope we get out of here with the least

possible damage as possible?  Cletus Dunn.

Cletus Dunn (PC):    I guess on the Marketing

Agreement, the Marketing Agreement was signed

between Polar and FPI.

Colin Younker (Auditor General): Right.

Cletus Dunn (PC):    And it says in your statement

here - each party having the benefit of its own

legal counsel.  So both of them went into it with

their eyes wide open.  They knew what they were

getting and knew what the issues were.  Can

government step in and say–you can’t do that

between two companies?  

Honourable Robert Ghiz (L):    Yes, they can.

The government had the right at the time to

overrule the deal.

Cletus Dunn (PC):    Overrule or advise?

Honourable Robert Ghiz (L):    No, overrule the

deal.  They - did they not, Mr. Auditor?  They could

have said the deal couldn’t go ahead?

Colin Younker (Auditor General): One of the

conditions of the loan agreement was that any

change in the capital structure of the Polar Foods,

the government had to approve because the

government were there to approve that also part of
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the deal was that they would guarantee the $12

million worth of capital loans at the bank so in

order for the deal to go through, there was things

that the province did.

Honourable Robert Ghiz (L):    That’s what we’re

looking for.  That’s what we believe is the

important issue here is that - and the government

received advice too, not to go ahead and allow the

deal to go ahead.   W e want to know why the

government still allowed a deal to go ahead that

was not in the best interest of the taxpayers when

they were receiving advice to that effect and we’re

not - no one has, the Auditor has asked that

question in your interviews.  KPMG has asked that

question, but nobody can seem to get the answer.

That’s what I believe we have to try and find.  

Ron MacKinley (L) (Chair):    Have they asked -

you people asked that question to the Business

Development?  

Colin Younker (Auditor General): I think we

asked the question back in the interviews, Ronnie,

I’d have to double check but I think we did.  

Ron MacKinley (L) (Chair):    Yeah.

Jim Bagnall (PC):    W hat was their response?  

Colin Younker (Auditor General): I think there

was no real reason given.  I think it just had to do

with getting the deal done.  I’d have to go back and

check as to what the actual response was.  

Ron MacKinley (L) (Chair):    If you could check

that for the next meeting?

Colin Younker (Auditor General): Yes.

Ron MacKinley (L) (Chair):    Something else just

before you go.  Fisheries and Aquaculture, it’s an

Appendix of 2 of 2 of the KPMG Report - Fisheries

and Aquaculture Division of PEI Department of

Fisheries, Aquaculture and Environment regarding

shore prices for lobster landings 2003 to February

2004.  Do you know what that was about?  W hy

they would interview them for that?  

Colin Younker (Auditor General): I think they

had some talk in here about the shore prices.  It’s

just one of the backup documents they would have

used to do that. 

Ron MacKinley (L) (Chair):    Just for the shore

prices.

Colin Younker (Auditor General): Yes.

Ron MacKinley (L) (Chair):    And on - the July

10 , 2003 decision of the Executive Council,th

including supporting documentation regarding the

$14 million working capital guarantee.   Have you

got access to those supporting documents in the

14 million working guarantee?  I believe we have

the 14 million working capital guarantee.

Colin Younker (Auditor General):   I’ll double

check and see what we sent you.

Ron MacKinley (L) (Chair):    And could you bring

that back to us if you have those documents?

Colin Younker (Auditor General): Yes.  

Ron MacKinley (L) (Chair):    Just it’s five

minutes past your time.  W e’ll just have to adjourn

or we won’t - we’ll go to new business and we’ll

excuse the Auditor.  He’s got to leave, the

Auditors.  

Now under new business. . .

Honourable Robert Ghiz (L):    One more thing

just before the Auditor leaves.  Just in case we

don’t meet for a little while, I’m  wondering if you

receive the information on the people that were

interviewed in government and the other one if you

could forward that perhaps onto the clerk and she

could. . . Thank you.

Ron MacKinley (L) (Chair):    Now when is our

next meeting?  W e should get that off the table.  

Jim Bagnall (PC):    W hy don’t we meet next

Tuesday?   

Wes MacAleer (PC): W ith the Auditor General?

Jim Bagnall (PC):     Are you available next

Tuesday if we meet?

Ron MacKinley (L) (Chair):    Are you available

Thursday?

Colin Younker (Auditor General): I think both

days.
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Ron MacKinley (L) (Chair):    He’s available

either day.  I’m out of province on Tuesday.  So I

can’t be here for Tuesday.  

Jim Bagnall (PC):    Thursday would be good. 

Marian Johnston (Committee Clerk):    W e have

an Agriculture meeting on Thursday, the 24 ?th

Ron MacKinley (L) (Chair):    W hat time?

Marian Johnston (Committee Clerk):    Nine.

Jim Bagnall (PC):    W e’ll go with next Tuesday.

Ron MacKinley (L) (Chair):    W ell you can meet

without me if you want to.  I don’t care.  W e can

send Richard, somebody to sit in for me.  

Honourable Robert Ghiz (L):    That will be next

Tuesday?

Marian Johnston (Committee Clerk):    The 22nd

of November.

Ron MacKinley (L) (Chair):    W hat about

W ednesday?  I’ll be back 

Jim Bagnall (PC):    W ednesday, there’s other

committee meetings on W ednesday morning.  

Ron MacKinley (L) (Chair):    Is there?

Marian Johnston (Committee Clerk):    There’s

no Standing Committee meetings.

Jim Bagnall (PC):    The Legislative Review

meeting and Treasury Board meetings and stuff

like that.  

Honourable Robert Ghiz (L):    Get your $500.

Jim Bagnall (PC):    No, I don’t get that, I’m sorry.

Honourable Robert Ghiz (L):    (Indistinct)

Jim Bagnall (PC):    W e can go Tuesday morning.

Ron MacKinley (L) (Chair):    I have no problem

if we do it Tuesday.  I’ll just get somebody to fill in

for me.  

Jim Bagnall (PC):    Alright.

Ron MacKinley (L) (Chair):    Jim can chair it.  

Jim Bagnall (PC):    Next Tuesday.

Marian Johnston (Committee Clerk):    9:30,

9:00 o’clock, what time?

Jim Bagnall (PC):    W hat time do you want to

start, guys?  

Unidentified: Start earlier than later.

Jim Bagnall (PC):    Nine o’clock then and then

we can be out. 

Honourable Robert Ghiz (L):    Just to be honest,

that is a day when - we only have four people in

Opposition.  Obviously, the chairman of the

committee is going to be away.  I have a lot of

preparing to do for the House that day.  

Jim Bagnall (PC):    W ell the same thing,

everybody, we do too.

Honourable Robert Ghiz (L):    I’d rather just - if

we go with a short meeting.

Jim Bagnall (PC):    Let’s go from  9:00 to 11:00

and we’re out of here at 11:00.  It gives us time to

get ready.

Wayne Collins (PC):    Tuesday, the 24 .  th

Jim Bagnall (PC):    Yes.

Honourable Robert Ghiz (L):    Next Tuesday,

9:00 to 11:00, I can - I can’t do a three or four-hour

meeting. 

 

Jim Bagnall (PC):    Okay, 9:00 to 11:00.

Cletus Dunn (PC):    I move the meeting

adjourned.

Jim Bagnall (PC):    So moved.  
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