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OFFICE OF THE

INFORMATION & PRIVACY COMMISSIONER

for Prince Edward Island Decision No. 13-001

Date: July 31, 2013

Re: Health PEI

Decision under clause 61(2)(b) of the Freedom of Information and Protection of Privacy Act

Issue: Did the Third Party submit a request for review within the limitation period?

Background:  Health PEI (the “Public Body”) received a request for access to proposals

responsive to a provincial request for proposals.  The Public Body severed information it deemed

to be personal information that, if disclosed, would be an unreasonable invasion of personal

privacy under section 15 of the Freedom of Information and Protection of Privacy Act, RSPEI.

1988, c F-15.-01 (the “FOIPP Act”).

Before deciding whether to give the Applicant access to the severed records, the Public Body

notified all third party businesses named in the proposals of its intention to disclose the records.  1

The Public Body gave each of the third parties an opportunity to consent or object to disclosure

and to give the Public Body information about how subsection 14(1) of the FOIPP Act might

apply to the records at issue [disclosure harmful to business interests of a third party].  The

Public Body received an objection to disclosure from a law office on behalf of two partnership

organizations that submitted a proposal (hereinafter referred to as “Organization A” and

“Organization B”).

The Public Body decided that the conditions of section 14 of the FOIPP Act do not apply and

that the Public Body could not refuse to disclose the record to the Applicant.  The Public Body

advised the two partnership organizations of its decision by mailing a letter dated June 4, 2013,

addressed to the two signatories of the proposal, being representatives of Organization A and

Organization B, to the address indicated by the letterhead attached to the submitted proposal. 
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The decision letter included information on requesting a review of the Public Body’s decision

with the Information and Privacy Commissioner.

On June 19, 2013, being within the 20 day period allowed under clause 61(2)(b) of the FOIPP

Act for a third party to request a review, a lawyer from the above-noted law office submitted a

written request for review to the Information and Privacy Commissioner on behalf of

Organization A.  I reviewed the processing records and record at issue received from the Public

Body.  Before deciding whether to conduct an inquiry, I requested further details from

Organization A about the information it specifically objected to the Public Body disclosing.  In

response, Organization A advised by letter received on July 23, 2013, that it was satisfied with

the decision of the Public Body and withdrew its request for review.  It further advised that a

lawyer from another firm is representing Organization B and would be contacting the

Commissioners office regarding the request for review.

I advised the lawyer for Organization B:

• that Organization B had not filed a request for review;

• that there are limitation periods in the FOIPP Act for a third party request to review; 

• that the FOIPP Act does not give the Information and Privacy Commissioner any

discretion to extend the period of time for a third party to request a review of a decision

of the head of a public body; and

• that any other relevant facts or case authority submitted by Organization B would be

considered.

The lawyer for Organization B submitted a written request for review to the Information and

Privacy Commissioner on July 30, 2013, asking that it be accepted on the basis that Organization

B received “actual” notice of the decision of the Public Body when I contacted its lawyer on July

23, 2013.  No other facts, evidence, explanation or case authority were submitted for me to

consider.
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Legislation:  Clause 61(2)(b) of the FOIPP Act, supra, does not give the Commissioner the

discretion to extend the period of time that a written request by a third party for a review of a

decision of the head of a public body must be delivered to the Commissioner:

61. (1)  To ask for a review under this Division, a written request shall be
delivered to the Commissioner.

(2)  A request for a review of a decision of the head of a public body must be
delivered to the Commissioner

(a) if the request is pursuant to subsection 60(1), (3) or (4), within 
(i) 60 days after the person asking for the review is notified of the
decision, or 
(ii) any longer period allowed by the Commissioner; or 

(b) if the request is pursuant to subsection 60(2), within 20 days after the
person asking for the review is notified of the decision. [underline
emphasis added]

Clause 1(m) of the FOIPP Act, supra, defines a third party as follows:

1.  (m)   “third party” means a person, a group of persons or an organization other
than an applicant or a public body.

Section 70 of the FOIPP Act, supra, stipulates the manner in which notice shall be given, as

follows:

70.  Where this Act requires any notice or other document to be given to a person,
it is to be given

(a)  by sending it to that person by prepaid mail to the last known address
of that person;
(b) by personal service;
(c) by substituted service if so authorized by the Commissioner; or
(d) by means of a machine or device that electronically transmits a copy of
a document, picture or other printed material by means of a
telecommunications system.
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Section 18 of the Partnership Act, RSPEI 1988, c P-1, says notice to a partner is notice to the

firm (knowledge of one partner is the knowledge of all partners):

18.  Notice to any partner who habitually acts in the partnership business of any
matter relating to partnership affairs operates as notice to the firm, except in the
case of a fraud on the firm committed by or with the consent of that partner.

Findings: I accept that the partnership and the two partnership organizations, Organization A and

Organization B, are each third parties as defined by clause 1(m) of the FOIPP Act.

I accept that the Public Body gave notice in compliance with clause 70(a) of the FOIPP Act by

sending the notification to the partnership organizations by prepaid mail to the last known

address of the partnership.

Notification was sent to the two partnership organizations in the same manner on two occasions,

and was received and responded to on each occasion.  I find that the decision letter of the head of

the Public Body, having been addressed to the two individuals who signed the proposal on behalf

of the two partnership organizations, and having been mailed to the address on the letterhead

attached to the proposal, is sufficient notice to both partnership organizations of the Public

Body’s decision to disclose the record at issue.

Organization A received the Public Body’s decision letter to disclose the record at issue at least

48 days ago and it filed a written request for a review of the decision of the Public Body, which

request was received on June 19, 2013.  As Organization A and Organization B are business

partners, I make a finding of fact pursuant to section 18 of the Partnership Act that Organization

B was also notified of the Public Body’s decision to disclose the record at issue at the same time

its business partner, Organization A, was notified of the decision.

I find that Organization B did not submit a request for review within the limitation period set out

in clause 61(2)(b) of the FOIPP Act.
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Conclusion:  Clause 61(2)(b) of the FOIPP Act says a request for review of a decision of the

head of a public body must be delivered to the Commissioner within 20 days after the person

asking for the review is notified of the decision.  Organization B submitted a written request 56

days after the decision letter was issued and at least 48 days after the decision letter was

received.  The Commissioner does not have discretion to exempt Organization B from the

application of the deadline prescribed in clause 61(2)(b) of the FOIPP Act.  The Commissioner

does not have jurisdiction to accept the request of Organization B to review the decision of the

Public Body.

_______________________________
Maria C. MacDonald
Information and Privacy Commissioner

Postscript re Judicial Review: Under section 62 of the FOIPP Act, upon receiving a request for review I am to

advise all parties of the review procedures.  When I perform adjudicative functions, my decisions may be reviewed

by the Court on judicial review.
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