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Order No. PP-07-001

Re: Elections PEI

Prince Edward Island Acting Information and Privacy Commissioner
Karen A. Rose, Acting Commissioner

January 22, 2008

I.  BACKGROUND

On January 25, 2007, the Office of the Information and Privacy Commissioner received a

privacy complaint relating to electoral procedures at the polling stations during elections held

on Prince Edward Island.  The Complainant contends that the Office of the Chief Electoral

Officer violated Part II of the Freedom of Information and Protection of Privacy Act (the

“FOIPP  Act”) in disclosing the Complainant’s personal information to a representative of

a political party without the Complainant’s consent.  It is the Complainant's opinion that

while electoral officers are required to keep records of names and addresses of those who

attend to vote at municipal, provincial and federal elections, it is an invasion of privacy to

allow electoral officers to disclose that same information to agents of political parties

attending at polling stations during an election.

II.  PRELIMINARY ISSUE

Given that the information at issue is alleged to be disclosed by the Office of the Chief

Electoral Officer, a question of jurisdiction arose at the outset.   I asked the Chief Electoral

Officer to respond to questions concerning section 4 of the FOIPP Act, as this would enable

me to make an informed decision regarding the jurisdiction of the Office of the Information

and Privacy Commissioner over this complaint.
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More specifically, the preliminary issue arising from this complaint was as follows:

1. Does the Office of the Information and Privacy Commissioner have jurisdiction to

investigate and attempt to resolve a complaint against the Office of the Chief

Electoral Officer that personal information has been collected, used or disclosed by

the Office of the Chief Electoral Officer in violation of Part II of the FOIPP Act? 

III.  ANALYSIS AND FINDINGS RELATING TO PRELIMINARY ISSUE

There were three issues which needed to be considered in order to reach a reasoned

conclusion regarding the preliminary issue as described above.  They were described as

follows:

1. Does the Office of the Chief Electoral Officer constitute a public body in accordance

with the FOIPP Act?

2. Are records of the Office of the Chief Electoral Officer excluded from the application

of the FOIPP Act?

3. If so, does the exclusion of records affect the jurisdiction of the Information and

Privacy Commissioner to investigate this complaint against the Office of the Chief

Electoral Officer?
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Is the Office of the Chief Electoral Officer a "public body"?

Pursuant to the definition under section 1(h) of the FOIPP Act, the Chief Electoral Officer

is a named “officer of the Legislative Assembly” and, as set out in subsection 1(k)(iv) below,

an officer of the Legislative Assembly is considered a “public body”:

1.  In this Act
. . .

(h)  “officer of the Legislative Assembly” means the Auditor General,
the Clerk, Clerk Assistant and Sergeant-at-Arms, Chief Electoral
Officer, the Information and Privacy Commissioner or the Conflict of
Interest Commissioner; [emphasis added]

. . .
(k)  “public body” means

. . .
(iv)  the office of an officer of the Legislative Assembly, but

. . .

It is clear from the above definitions that the FOIPP Act specifically intends for the Office

of the Chief Electoral Officer to be a public body subject to the remaining provisions of the

FOIPP Act.  The Office of the Chief Electoral Officer is not included in any of the

exceptions noted under subsections 1(k)(v) and (vi) of the FOIPP Act.

Are records of the Office of the Chief Electoral Officer excluded from the application of

the FOIPP Act?

The jurisdiction of the Office of the Information and Privacy Commissioner to investigate

and attempt to resolve the complaint that personal information has been collected, used or

disclosed by the Office of the Chief Electoral Officer in violation of Part II of the FOIPP Act

may also depend on the interpretation of “record” under section 4(1) of the FOIPP Act, as

it pertains to the record at issue, namely, the Register of Electors.
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The related subsections of section 4(1) are as follows:

4.  (1)  This Act applies to all records in the custody or under the control of a
public body, including court administration records, but does not apply to the
following:

. . .
( c)  a record that is created by or for or is in the custody or under the
control of an officer of the Legislative Assembly and relates to the
exercise of that officers’ functions under an enactment; [emphasis
added]

. . .

From the above subsection we can see that the FOIPP Act does not apply to a record if: 

(i) the record is created by or for or is in the custody or under the control of an officer of

the Legislative Assembly; and

(ii) the record relates to the exercise of that officer’s functions under an enactment.

The information which is allegedly disclosed by the Office of the Chief Electoral Officer in

violation of Part II of the FOIPP Act is information from the Register of Electors.  The

Register of Electors contains five items of personal information:  (i) name; (ii) address; (iii)

telephone number; (iv) gender of the elector; and (v) date of birth.  The Chief Electoral

Officer advises that this list is created, revised and maintained by the Chief Electoral Officer

pursuant to subsections 24.1(1) and (2) of the Election Act, as follows:

24.1  (1)  The Chief Electoral Officer shall establish and maintain a Register
of Electors.

(2)  The Chief Electoral Officer may create, revise and maintain the
Register by using all or any of the following sources of information:

(a)  information obtained from conducting a confirmation of
electors under this Act;
(b) information provided by the Chief Electoral Officer of
Canada that was used for compiling lists of electors for use at
a general election, by-election, plebiscite or referendum
conducted by the Chief Electoral Officer of Canada;
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( c) any other information obtained by or available to the Chief
Electoral Officer.

. . .
(5) The Register may only contain the following information about

persons ordinarily resident in the province who are electors or are eligible to
be electors:

(a)  the civic address, including the postal code of the person,
and the mailing  address, including the postal code, if the
mailing address is different from the civic address;
(b)  the surname, given name and middle name or initial of the
person;
( c) the telephone number of the person;
(d)  the gender of the person;
(e)  the day, month and year of birth of the person.

. . .

(9)  A person referred to in subsection (5) is entitled to have access to
the information in the Register about himself or herself for the purpose of
determining whether the information is correct.

(10)  The Chief Electoral Officer shall refuse to disclose information in
the Register to an applicant except in the circumstances permitted under
subsection (9).

Further, the Chief Electoral Officer provided evidence that the creation, control and custody

of the Register of Electors is central to his duties as Chief Electoral Officer of the Province

of Prince Edward Island.  As an example of the use of this register, the Chief Electoral

Officer cited section 62 of the Election Act, which states as follows:

62.  (3)  As soon as possible after the completion of a confirmation of electors,
the Chief Electoral Officer shall, using the information in the Register,
prepare and print a preliminary list of electors in the prescribed form for each
polling division and the Chief Electoral Officer shall supply each returning
officer with sufficient copies to

(a)  transmit to each registered party registered under the Act in each
electoral district not less than 5 copies of the preliminary list of
electors of every polling division in the electoral district;
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(b)  keep or post one copy in his or her headquarters where it shall be
kept available for public inspection;
( c)  transmit two copies to each deputy returning officer in his or her
electoral district with instructions that the same be posted at or in a
public place as near as practicable to the polling station; and
(d)  retain not less that 5 copies for use in the performance of his or her
duties.

It is clear from the above evidence that the Register of Electors is created by the Chief

Electoral Officer and is in the custody and under the control of the Chief Electoral Officer,

thus satisfying the first part of the test under section 4 of the FOIPP Act, as described above.

 It is also clear that the Register of Electors relates very closely to the exercise of the

functions of the Chief Electoral Officer under the Election Act, thus satisfying the final

portion of the test.  Therefore, I find that the records of the Office of the Chief Electoral

Officer, including the Register of Electors, are excluded from the operation of the FOIPP

Act.

Does the exclusion of records affect the jurisdiction of the Information and Privacy

Commissioner to investigate this complaint?

The finding regarding the exclusion of the Register of Electors does not necessarily end the

matter at issue.  The FOIPP Act is divided into two distinct parts.  As I noted in Order 03-

005, Part I of the FOIPP Act deals with the positive obligations of a public body to disclose

its records as part of its  freedom of information duties.  Part II of the FOIPP Act deals

specifically with the positive obligations of a public body as they relate to protection of

privacy.  Although the FOIPP Act is generally interpreted as a whole, Part I and Part II of

the FOIPP Act require procedural differences. 
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Since 2003, a number of orders have been issued by my office in freedom of information

reviews.  It can be seen from a reading of those orders that whatever issue is being reviewed,

it always involves specific “records” of a public body to which someone requests access.

These records are often referred to as the “record at issue”, as I have referred to the Register

of Electors, above.  This description emanates from the wording associated with access

requests contained in Part I of the FOIPP Act, and set out in section 2:

2.  The purposes of this Act are
(a)  to allow any person a right of access to the records in the
custody or under the control of a public body subject to limited
and specific exceptions as set out in this Act; [emphasis added]

By the use of the specific term “records” in section 2 of the FOIPP Act, and throughout Part

I of the FOIPP Act dealing with freedom of information, the legislation makes it clear that

section 4, as described earlier, refers to records which are the subject of “access requests”.

The question remains, however, whether the legislation also intended to exclude the Office

of the Chief Electoral Officer from investigations into “privacy complaints” by the

Information and Privacy Commissioner, where the information alleged to be wrongfully

disclosed originated from such a “record”.

One possible answer may be found upon a reading of Part II of the FOIPP Act in its entirety.

In fact, the term “record” is not used when describing the obligations of the public body with

regard to protection of personal information.  Rather, the term “information” is used again

and again.  A public body must collect, use and disclose information in accordance with the

requirements set out in Part II.
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A further response may be found at section 50 of the FOIPP Act, which sets out the powers

and obligations of the Information and Privacy Commissioner.  Section 50 of the FOIPP Act

permits the Commissioner to investigate and attempt to resolve complaints that personal

information has been collected, used or disclosed by a public body in violation of Part II of

the FOIPP Act.

Based upon the above analysis, I concluded in May, 2007, that despite the application of

section 4 of the FOIPP Act to “records” of the Office of the Chief Electoral Officer (“the

Chief Electoral Officer”), the Information and Privacy Commissioner is authorized to

investigate a complaint that the Chief Electoral Officer has disclosed personal information

in violation of Part II of the FOIPP Act.

  

Given my finding that the Office of the Information and Privacy Commissioner has the

jurisdiction to investigate this complaint, I decided to proceed with the investigation. 

IV. PROCEDURE

As noted above, section 50 of the FOIPP Act permits the Commissioner to investigate and

attempt to resolve complaints that personal information has been collected, used or disclosed

by a public body in violation of Part II of the FOIPP Act.

Upon receiving the original request for review on January 25, 2007, this office notified the

Chief Electoral Officer by letter dated January 26, 2007, and requested a response.  By letter

dated February 2, 2007, the Chief Electoral Officer provided a broad overview of its office,

including the powers and duties of the Chief Electoral Officer, the Elections personnel and

the duties they perform, the Public Body’s interpretation of an agent’s duties at the poll, the

persons present in the polling station, the proceedings at the poll, as well as common election

practices carried out within Canada.
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During a meeting with the Chief Electoral Officer and the Deputy Electoral Officer on

February 23, 2007, I was provided with a wealth of background information relating to both

the  Register of Electors and the List of Electors, including who creates them, who controls

them, in whose custody they are, and if they directly relate to the Chief Electoral Officer’s

functions under the Election Act, or any other act.  The Complainant was provided with a

summary of this meeting by letter dated March 22, 2007, and was invited to submit further

comments prior to the issuance of the jurisdiction order.  No further comments were

received.

On May 9, 2007, the parties were provided with Interim Order PP-07-001, issued May 7,

2007, wherein it was found that this office has jurisdiction to investigate the complaint in

question.  The interim order is now incorporated into the first eight pages of this final order.

After reviewing the Elections Act and its regulations, as well as the submissions and

supporting documentation already provided by the Chief Electoral Officer, further detail

from the Chief Electoral Officer was requested by letter dated June 19, 2007.  A response

from the Chief Electoral Officer was received on July 12, 2007, and a meeting was held

between myself and the Chief Electoral Officer on August 6, 2007, to discuss the contents

of that response.  At this meeting, additional questions were raised regarding the information

purported to be disclosed in contravention of the FOIPP Act.

By letter dated August 7, 2007, the Chief Electoral Officer was asked to address these new

issues and invited to make submissions relating to any other matter believed to be relevant

to the complaint.  The Chief Electoral Officer forwarded his reply to the questions posed in

a letter dated August 9, 2007.  On September 4, 2007, all submissions and responses to 
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requests for additional details from the Chief Electoral Officer were forward to the

Complainant, who was then given the opportunity of responding to anything contained

therein.  No reply was received by this office.  However, the Complainant did advise by

telephone that they stand by their original complaint.

V.  MAIN ISSUE OF THE COMPLAINT

The central issue arising from this complaint is as follows:

1. In disclosing the List of Electors to agents of political parties during the election

process, and in disclosing the identity of those persons who present themselves to

vote, does the Chief Electoral Officer disclose the Complainant’s personal

information in contravention of Part II of the FOIPP Act?

VI. RESULTS OF THE INVESTIGATION

To have a solid comprehension of the legislative authority of the activities of electoral

officers as they pertain to the information contained in the List of Electors, this office posed

various questions to the Chief Electoral Officer and received thorough responses.

The Chief Electoral Officer is appointed by the Lieutenant Governor in Council pursuant to

subsection 2(1) of the Election Act.  As noted earlier, the Chief Electoral Officer refers to the

provisions of the Election Act to provide information which differentiates the Register of

Electors from the List of Electors.  As this is an important distinction in the investigation of

this complaint, I will set it out.



Page 11 of  31

The Chief Electoral Officer cites from related subsections of section 24.1 of the Election Act

pertaining to the creation and maintenance of the Register of Electors and its relation to the

duties of the Chief Electoral Officer, including the following:

24.1 (1) The Chief Electoral Officer shall establish and maintain a
Register of Electors.

(2) The Chief Electoral Officer may create, revise and maintain the
Register by using all or any of the following sources of information:

(a) information obtained from conducting a confirmation of
electors under this Act;
(b) information provided by the Chief Electoral Officer of
Canada that was used for compiling lists of electors for use at
a general election, by-election, plebiscite or referendum
conducted by the Chief Electoral Officer of Canada;
( c) any other information obtained by or available to the
Chief Electoral Officer.

. . .

The Register of Electors, created and maintained by the Chief Electoral Officer, may contain

five items of personal information, as indicated in the following subsection:

24.1  (5)  The Register may only contain the following information about
persons ordinarily resident in the province who are electors or are eligible to
be electors:

(a)  the civic address, including the postal code of the person,
and the mailing address, including the postal code, if the
mailing address is different from the civic address;
(b)  the surname, given name and middle name or initial of the
person;
( c)  the telephone number of the person;
(d)  the gender of the person;
(e)  the day, month and year of birth of the person.
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The Chief Electoral Officer advises that the Register of Electors of Prince Edward Island

contains the five items of personal information, namely, (i) name; (ii) address; (iii) telephone

number; (iv) gender of the voter; and (v) date of birth.

With regard to gender and birth date information, the following subsections are clearly

consistent with the provisions of the FOIPP Act:

24.1  (6)  Subject to an agreement made under subsection (7), the information
referred to in clauses 5(d) and (e) that is obtained under this Act may only be
used to verify the identification of an elector when creating, revising or
maintaining the Register.

(7)  The Chief Electoral Officer may enter into an agreement with the
Chief Electoral Officer of Canada

(a)  to receive from the Chief Electoral Officer of Canada
information that will assist the Chief Electoral Officer in
revising the Register; and
(b)  to provide to the Chief Electoral Officer of Canada
information that will assist the Chief Electoral Officer of
Canada in preparing, revising or maintaining that Chief
Electoral Officer’s information for the purpose of compiling or
revising the National Register of Electors under the Canada
Elections Act (Canada).

Also consistent with the FOIPP Act is subsection 24.1(9), which describes the right of any

voter to have access to his own personal information contained in the register, and subsection

24.1(10), which describes the duties of the Chief Electoral Officer to limit the disclosure of

the information to those circumstances set out in the Election Act.

24.1  (9) A person referred to in subsection (5) is entitled to have access
to the information in the Register about himself or herself for the purpose of
determining whether the information is correct.
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24.1 (10) The Chief Electoral Officer shall refuse to disclose information
in the Register to an applicant except in the circumstances permitted under
subsection (9).

Pursuant to various sections of the Election Act, the creation, control and custody of the

Register of Electors is central to the duties of the Chief Electoral Officer of the Province of

Prince Edward Island.  The List of Electors is prepared from this register in accordance with

section 62(3) of the Election Act, which states as follows:

62.  (3)  As soon as possible after the completion of a confirmation of electors,
the Chief Electoral Officer shall, using the information in the Register,
prepare and print a preliminary list of electors in the prescribed form for each
polling division and the Chief Electoral Officer shall supply each returning
officer with sufficient copies to

(a)  transmit to each registered party registered under the Act in each
electoral district not less than 5 copies of the preliminary list of
electors of every polling division in the electoral district;
(b)  keep or post one copy in his or her headquarters where it shall be
kept available for public inspection;
( c)  transmit two copies to each deputy returning officer in his or her
electoral district with instructions that the same be posted at or in a
public place as near as practicable to the polling station; and
(d)  retain not less that 5 copies for use in the performance of his or her
duties.

Hence, the List of Electors is prepared from the information in the Register of Electors and

disclosed to the public at large by posting, and to each political party.  Although the Election

Act does not specify what information is to be contained in the List of Electors, it is clear

from subsection 24.1(6) that it cannot contain date of birth or gender information.  This

leaves only the name, address and telephone number of the elector.  However, the Province

of  Edward Island’s official List of Electors contains only two separate items of information:

the name and address of the elector.



Page 14 of  31

The Election Act requires that the List of Electors be the main reference used on voting day,

as follows:

62.  (1) The official list of electors shall be used at a polling station.

It is also important to note that the List of Electors is not a “voter’s list”.  Specifically, the

Election Act states:

1.  In this Act
. . .

(n) “elector” means a person entitled to vote at an election;
. . .

(s) “list of electors” means the preliminary list of electors,
supplementary list of electors or the official list of electors, as
the context requires;

. . .
(v) “official list of electors” means the list of electors
prepared by the Chief Electoral Officer;

. . .
(jj) “voter” means any person who has voted at an election.

. . .

The complaint in this case is twofold.  The Complainant does not agree that their information

should be disclosed to agents of political parties via the List of Electors.  In addition, when

they present themselves to vote on election day, the Complainant does not agree that their

name and address should be given to the agents of political parties as someone who is

actually voting at that time .

In contrast with the intrinsic partiality of agents of political parties, returning officers are

required by the Election Act to be impartial.  Each electoral district has one returning officer.
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Section 9 of the Election Act states as follows:

9.  (1) There shall be one returning officer for each electoral district who shall
be appointed by the Lieutenant Governor in Council.

. . .
(3)  The Lieutenant Governor in Council shall remove from office any
returning officer who

(a)  ceases to reside in the electoral district for which he or she was
appointed;
(b) is unable to act;
( c)  fails to perform the duties of his or her office satisfactorily; or
(d)  has, at any time after his or her appointment, been guilty of
politically partisan conduct, whether or not in the course of
performance of his or her duties under this Act.

. . .

Further restrictions are placed on the voting process.  As noted by the Chief Electoral

Officer, there are strict limitations as to who is permitted to be present in the room where

citizens vote:

59.  In addition to the deputy returning officer and the poll clerk, the
candidates and their agents, not exceeding one for each candidate in each
polling station, a constable if appointed, the Chief Electoral Officer, returning
officer or election clerk and no others shall be permitted to remain in the room
where the votes are given during the time the poll remains open.

Finally, there is also a prohibition against agents talking to voters:

65.  (4) No person other than the deputy returning officer, or poll clerk, shall
address any question to any voter in the polling station.

It is in the context of the above facts that elections are held, and it is in this context that I

must make a determination of the complaint before me.  Before I move forward with my

analysis and findings, I will set out the main background submissions of the Chief Electoral

Officer.
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The Chief Electoral Officer addresses the “necessary invasion of privacy” which allows

electoral officers to disclose the name and address of electors to agents of political parties

(also referred to as scrutineers or candidate's representatives) attending at polling stations.

In support of his position, the Chief Electoral Officer cites section 65 of the Election Act, and

raises relevant points in relation to same:

65.  (1)  At the hour fixed for opening a polling station and during the polling
hours, the deputy returning officer shall

(a)  admit into the polling station any person whose name is on the
official list of electors or is qualified to vote at the polling station or
who is acting as a friend pursuant to section 67;
(b)  have the elector declare his or her name, address and occupation,

(i)  if his or her name is on the official list of electors, have the
poll clerk enter the name, address and occupation of the elector
in the poll book, or
(ii)  if the person’s name is not on the official list of electors,
have him or her take an oath in the prescribed form and then
have the poll clerk enter the name, address and occupation of
the elector in the poll book and on a form supplied by the Chief
Electoral Officer;

. . .
65.  (2) If required by the deputy returning officer, poll clerk, candidate or his
or her agent, an elector shall, before receiving the ballot paper, take an oath
in the prescribed form in the poll book before the deputy returning officer; and

. . .

The Chief Electoral Officer interprets "if required", as found in section 65(2) of the Election

Act, to imply that if it is believed that the elector is not qualified to vote at the polling station,

the deputy returning officer, poll clerk, candidate, or his or her agent, must first know the

name of an elector before requesting the elector to take an oath.   The Chief Electoral Officer

does point out, however, that the agent is not permitted to speak directly with the voter, and

agents must direct any requests for an elector to take an oath to the deputy returning officer.
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The deputy returning officer is the only person at the polling station who can ask an elector

to take an oath.  Some of the reasons for agents asking an elector to take an oath include:  if

the agent has reason to believe that the elector may not be 18 years of age; may not be a

Canadian citizen; may not be a qualified elector in the electoral district; or may already have

voted at an advance poll, mail-in-ballot, or another polling station.

The Role of the Agent of a Political Party:

There is no comprehensive definition of "agent" under the Election Act.  However, section

60 describes an agent as follows:

60.  Any person producing to the returning officer or deputy returning officer
at any time a written authority in the prescribed form from a candidate to
represent the candidate at the election or at any proceeding of the election
shall be deemed to be an agent of such candidate for the purpose of this Act.

The Chief Electoral Officer offered the following explanation to help describe an agent’s

duties while at the polling station or count thereafter:

Agent (scrutineer) - a person who is hired by a candidate or his official
designate to represent the candidate at the polling place. Not more than one
agent per candidate is permitted to remain in the polling place at any one time
while the polling place is open. After the close of the poll, during the count of
ballots only, up to two agents per candidate are permitted to be present. All
agents must present and show their proof of appointment to the deputy
returning officer which must be signed by the candidate. Deputy returning
officers retain this form while the agent is attending at the poll.

Upon requesting permission to enter a polling station, an agent must provide the returning

officer with a signed Certificate of Agent form, which is issued by the Chief Electoral

Officer, and it must have the signature of the candidate the agent represents.
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As noted above, during the count of votes, two agents are permitted to be present in the

polling station.  The Chief Electoral Officer states that the presence of agents during the

election day and during the vote count is a requirement of the Election Act to ensure fairness,

impartiality and compliance with the Election Act.  At the close of the count of the votes, the

deputy returning officer and poll clerk must sign a statement of poll where the votes are

recorded.  The agents also sign the statement of poll as witnesses.

The Chief Electoral Officer considers the roll of agents to be a vital part of the election

process.  He states that agents ensure that the election process is conducted in a fair, impartial

manner, and is in compliance with the Election Act.  As an example, if, following the

election, an elector or candidate questions the policies and procedures for voting or the count

of votes at a particular polling station, then the presence and signatures of the agents help to

validate and confirm the process, along with the signatures of the election officials.

Agents are appointed by candidates and receive instruction by their respective political party.

Therefore, as noted above, the agents themselves are not impartial by definition.  By contrast,

the deputy returning officer is sworn to secrecy and impartiality upon accepting the position,

and is instructed by the district returning officer that agents must only observe the voting 

process, must not impede an elector in voting, must not influence or persuade an elector to

vote for their candidate, and are only permitted to question the qualifications of an elector

through the impartial deputy returning officer.

The Chief Electoral Officer argues that agents must know the name of an elector in order to

help make a determination if the elector is a qualified elector to vote at the polling station.

If, in fact, an elector's name appears on the official List of Electors, then agents, in most

cases, are comfortable that the elector has gone through the proper steps of the confirmation

process and is a qualified elector.
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Lastly, the Chief Electoral Officer believes that agents are a necessary element of electoral

legislation in order to prevent electors from voting at more than one polling station, and to

ensure that they vote only if qualified to vote.  The Election Act clearly states that the deputy

returning officer must declare the elector's name, whether or not the elector's name is on the

List of Electors.  In previous years, if an elector had not announced his or her name loudly

enough for all election officials and agents at the poll to hear, then the deputy returning

officers must declare the name.  As will be outlined later in this order, this process has

changed over the course of the investigation of this complaint.

Historical Background:

The Chief Electoral Officer advises that a review of electoral legislation on the Elections

Canada website (Compendium of Canadian Electoral Legislation) reveals that there are

references to the use of agents in every jurisdiction in Canada.  As well, the same process is

in place for municipal elections on Prince Edward Island, and has been in practice and in

legislation for many years.

Throughout the investigation of this complaint, the Chief Electoral Officer has stated several

times that agents of political parties must know an elector’s name in order to determine if an

elector should be challenged as a qualified elector:

Under all and any voting opportunities, when an elector attends a polling station
to vote an elector cannot expect that he or she can vote without agents or
candidates' representatives knowing who the elector is and where they reside.
The Election Act(s) gives agents or candidates' representatives the right to
challenge an elector under various circumstances, and that right cannot be
exercised if the identity of the elector is not known to the agents or candidate's
representatives. Nor can an elector have the expectation of privacy about the
fact that he or she did vote - The poll book can be inspected by agents or
candidate's representatives. 
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The Chief Electoral Officer notes that the practice of stating ones name at the poll has been

legislated for many years.  As a reference, the Chief Electoral Officer reviewed the 1913

Election Act, specifically, section 109 (Conduct of Poll), which states that every person

offering to vote shall immediately state his full name and address.

Steps Taken by the Chief Electoral Officer:

Midway through the investigation of this complaint, a provincial general election was

held.  Due to Elections P.E.I.’s heightened sensitivity to privacy issues, the Chief Electoral

Officer took the initiative to implement the following three procedural changes:

(i) a representative from each registered political party, prior to receiving the List of

Electors from Elections P.E.I., was required to sign Form 11.CD, 

“Acknowledgment of Receipt of Sensitive Information and Property”, to ensure that

the registered political parties were aware that they were receiving elector

information that could be used only for election purposes and only during the period

of the election writ;

(ii) all election staff were instructed by the Chief Electoral Officer that when an elector

presents himself or herself to vote and announces his or her name and civic address

to the deputy returning officer, the poll clerk verifies that the electors name and

civic address is on the official List of Electors, and then the deputy returning officer

or poll clerk calls out the numerical number that was assigned by the official List of

Electors to the agents or candidate's representatives, as opposed to the former

practice of calling out the elector's name.  The only exemption to this policy is when

an elector's name is not on the official List of Electors, in which case the deputy

returning officer or poll clerk was instructed to call out the elector's name to the

agents or candidate's representatives; and
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(iii) section 116 of the Election Act was added to Form 26, “Certification of Agent”, the

official paper that authorizes an agent to attend at a polling station to represent a

candidate.  Section 116 states, “A person in attendance at a polling station, or at the

counting of the votes, shall maintain and aid in maintaining the secrecy of the

voting.”

I will address the above-noted changes in my findings later in this order, as they contribute

to my determination of this complaint.

VII. ANALYSIS AND FINDINGS OF MAIN COMPLAINT

Is the information at issue "personal information"?

Personal information is defined in section 1(i) of the FOIPP Act as follows:

1.  In this Act
. . .

(i) "personal information" means recorded information about
an identifiable individual, including

(i) the individual’s name, home or business address or
home or business telephone number;
(ii) the individual’s race, national or ethnic origin,
colour or religious or political beliefs or associations,
(iii) the individual’s age, sex, marital status or family
status,
(iv) an identifying number, symbol or other particular
assigned to the individual,
(v) the individual’s fingerprints, blood type or
inheritable characteristics,
(vi) information about the individual’s health and
health care history, including information about a
physical or mental disability,
(vii) information about the individual’s educational,
financial, employment or criminal history, including
criminal records where a pardon has been given,
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(viii) anyone else’s opinion about the individual, and
(ix) the individual’s personal views or opinions, except
if they are about someone else;

In his submissions of August 9, 2007, the Chief Electoral Officer agrees that the

information provided by the elector in the List of Electors, specifically, name and home

address, is regarded as personal information under section 1(i)(i) of the FOIPP Act.  Based

on the definition of personal information set out above, I find that the information falls

under subsection 1(i) of the FOIPP Act.

In disclosing the List of Electors to agents of political parties during the election

process,  and in disclosing the identity of those persons who present themselves to vote,

does the Chief Electoral Officer disclose the Complainant’s personal information in

contravention of Part II of the FOIPP Act?

The Chief Electoral Officer points out that the authority for disclosure of the personal

information is authorized by the Election Act, and is consistent with subsections 37(1)(b),

( c), (d) and section 38 of the FOIPP Act.   I will examine each subsection separately.

Section 37:

Section 37 of the FOIPP Act sets out the circumstances under which a public body may

disclose personal information:

37.  (1) A public body may disclose personal information only
(a) in accordance with Part I;
(a.1) if the disclosure would not be an unreasonable invasion of a
third party’s personal privacy under section 15;
(b) for the purpose for which the information was collected or
compiled for a use consistent with that purpose;
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( c) if the individual the information is about has identified the
information and consented, in the prescribed manner, to the
disclosure;
(d) for the purpose of complying with an enactment of Prince Edward
Island or Canada or with a treaty, arrangement or agreement made
under an enactment of Prince Edward Island or Canada;
(e) for any purpose in accordance with an enactment of Prince
Edward Island or Canada that authorizes or requires the disclosure;

. . .

Subsection 37(1)(a) and (a.1):

Subsection 37(1)(a) does not apply, as this investigation pertains to a privacy complaint,

not a freedom of information request.  Subsection 37(1)(a.1) may apply, but the Public

Body has not raised it and, as will be seen, is unnecessary in any event.  As a result, I will

not review either of these two subsections of the FOIPP Act.

Subsection 37(1)(b):

Subsection 37(1)(b) of the FOIPP Act allows for disclosure of personal information where

the purpose of the disclosure is consistent with or complies with the reason for collection. 

In order to determine whether the disclosure of the List of Electors is for a purpose

consistent with the purpose of collection or compilation, we must look to the guidelines set

out at section  38 of the FOIPP Act.

Section 38:

Section 38 sets out two criteria to be met in determining if a disclosure of personal

information is consistent with the purpose for which the information was collected or

compiled.
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Section 38 states, as follows:

38.  For the purposes of clauses 36(1)(a) and 37(1)(b), a use or disclosure of
personal information is consistent with the purpose for which the
information was collected or compiled if the use or disclosure

(a) has a reasonable and direct connection to that purpose; and
(b) is necessary for performing the statutory duties of, or for
operating a legally authorized program of, the public body that uses
or discloses the information. 

As noted earlier, this complaint centers around two separate disclosures of the

Complainant’s personal information: (1) the initial disclosure of the List of Electors to

agents of political parties; and (2) the later disclosure of personal information in order to

identify those who actually vote at the polls.  I will deal with the latter disclosure first.

Relying upon subsection 38(b), the Chief Electoral Officer submits that having an elector

declare his or her name and address at the polling station, in most cases, is the only

manner in which election officials can identify an elector, and is necessary for election

officials to properly perform their duties.  To maintain credibility in the voting process, the

officials and respective candidates’ agents must know the identity of each elector prior to

voting, and the agents or candidates’ representatives must know an elector’s name in order

to determine if an elector should be challenged as a qualified elector.

The question of voter identification is alive in our modern time.  Indeed, the national news

has given wide coverage in recent months to the issue of positive identification at polling

stations.  Only in prescribed circumstances under the Canada Elections Act, for example,

can a voter cover his or her face when presenting themselves to vote.  One need only look

to stories of corrupt election practices around the world to conclude that the avoidance and

prevention of voter fraud is essential to the public’s continued confidence in fair,

democratic practices.
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It is not unreasonable to expect that one has to identify oneself in order to be permitted to

vote in an election.  Such identification is required by the Election Act, and it is a central

duty of the Chief Electoral Officer to ensure that such identification takes place. 

Therefore, pursuant to subsection 38(b), I find that the disclosure of the Complainant’s

personal information, specifically, the Complainant’s name and address, to agents of

political parties at the polls, is necessary for performing the statutory duties of and for

operating a legally authorized program of the Chief Electoral Officer.

As noted below in my discussion of section 35 of the FOIPP Act, having made this

finding,  I observe that there is a difference between announcing a voter’s name for all

persons in the voting chamber to hear, officials and fellow voters alike, and having a

procedure which positively identifies a voter while minimizing that voter’s right to

privacy.  By implementing changes at the polls, as noted earlier in this order, I believe that

the Chief Electoral Officer has found an appropriate balance in this case.

With reference to subsection 38(a) of the FOIPP Act, the original purpose of the collection

or compilation of the personal information in the List of Electors must first be determined. 

In Prince Edward Island, information is collected by the Chief Electoral Officer from the

electors in order to determine the elector’s entitlement to vote.  In addition, the Election

Act and the history of the electoral process combine to indicate an important, larger

purpose for the collection of the name and address of electors.

In June 2006, federal Privacy Commissioner Jennifer Stoddart made submissions to the

House of Commons Standing Committee on Procedure and House Affairs on the Canada

Elections Act, commenting on various ways to identify voters to minimize the risk of voter

fraud.  At that time, Bill C-31 proposed adding the date of birth to the Electors’ List. 

Commissioner Stoddart stated that “one should not consider using additional information

to identify voters unless it was clear that there is a problem that needs to be addressed and
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that the use of personal information to address this problem is likely to be effective and

proportionate.”  In other words, before a government decides to disclose the personal

information of its citizens, it should be certain of the purpose and necessity of such

disclosure.

As noted above, the personal information in the List of Electors was compiled in order to

accurately determine who is eligible to vote in the Province of Prince Edward Island. 

Based on the submissions of the Chief Electoral Officer, and based on my review of the

Election Act,  I find that a further reason is to ensure the validity and integrity of the

electoral process.  The question to be answered is whether disclosing the List of Electors

to agents of political parties is for a use consistent with this original purpose of collection.

It is clear, both from the Election Act and from a history of the electoral process in Prince

Edward Island and in other provinces, that the purpose for the disclosure of the List of

Electors has a reasonable and direct connection to the original purpose for collection of the

personal information contained therein.  The disclosure of the List of Electors to these

agents further subjects the electoral process to scrutiny, which contributes to the integrity

of the voting process.  If the List of Electors contained additional personal information,

such as date of birth, I may not have drawn the same conclusion.  As it is, the limited

personal information collected and disclosed by the List of Electors is a critical factor in

reaching my finding on this issue.

Based on the foregoing section 38 analysis, I find that the Chief Electoral Officer has

satisfied subsection 37(1)(b) of the FOIPP Act.
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However, both disclosures are subject to section 35 of the FOIPP Act:

35.  The head of a public body shall protect personal information by making
reasonable security arrangements against such risks as unauthorized access,
collection, use, disclosure, disposal or destruction.

As noted above, Prince Edward Island’s List of Electors contains only the most basic

personal information of name and address, thereby limiting the potential threat to electors

of unauthorized disclosure of their personal information.  In addition, by having a

representative from each registered political party, prior to receiving the List of Electors

from Elections P.E.I., sign the new form, namely, Form 11.CD,  “Acknowledgment of

Receipt of Sensitive Information and Property”, and by having the deputy returning officer

or poll clerk call out the numerical number assigned by the official List of Electors to the

agents, rather than the elector’s name, I find that the Chief Electoral Officer is fulfilling

his responsibilities under section 35 above.

I have found that the Chief Electoral Officer’s disclosure of the List of Electors and the

identity of voters at the polls to agents of political parties is consistent with the provisions

of Part II of the FOIPP Act.

However, there still remains a corollary issue which causes the Complainant concern:  Can

political parties use the information in the List of Electors and the voting information on

voting day for other purposes?  Unfortunately, once a citizen’s personal information is

disclosed to political parties, it leaves the care and control of the Chief Electoral Officer,

and is also beyond the jurisdiction of the FOIPP Act.

Agents of the political parties and the political parties themselves need to be aware of the

limitations under which the List of Electors is disclosed to them.  There is a provision of

the Elections Act which deals expressly with this issue.
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Section 129.1 of the Elections Act states:

129.1 Every one is guilty of an offence who uses all or part of a list of
electors for any purpose unless the list or part of the list is used

(a) by a registered party, a member of such a party or a
member of the Legislative Assembly for the purpose of
communicating with the electors, including the soliciting of
contributions and campaigning;
(b) by an election officer for the purpose of carrying out his or
her duties under this Act; or
( c) by a federal, municipal or school board electoral
authority, or an officer of such an authority, for the purpose of
a federal, municipal or school board election. 

Federal Privacy Commissioner Stoddart raised a similar issue to the House of Commons

Standing Committee in June, 2006, which I find to be an apt observation in the complaint

before me as well.  She stated:

Once the personal information collected by Elections Canada is disclosed to
candidates and political parties, it is no longer subject to the Privacy Act.
The Privacy Act applies to government departments and agencies, including
Elections Canada.  The Act does not apply to Members of Parliament,
candidates, political parties or volunteers.  Therefore, the personal
information on voters list that is disclosed to these parties is only protected
to the extent that the provisions in the Canada Elections Act are adequate to
prevent this information from being misused. As I indicated when I appeared
before the Senate Committee, I think that these provisions should be
strengthened.

Because the Chief Electoral Officer successfully relied upon subsection 37(1)(b) of the

FOIPP Act, it is not necessary for him to show how some other section of the FOIPP Act

authorizes the disclosure of the Complainant’s personal information.  However, in the

event that I am found to be wrong in my subsection 37(1)(b) conclusions, I will make

findings relating to subsections 37(1)( c), (d) and (e), also claimed by the Chief Electoral

Officer.
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Subsection 37(1)( c):

The Chief Electoral Officer cites section 37(1)( c) of the FOIPP Act, where disclosure of

personal information is authorized if the individual the information is about has identified

the information and consented, in the prescribed manner, to the disclosure.  He explains

that a declaration by an elector of his or her name and address is verification for an

election official that the person is indeed the same person that is listed on the official List

of Electors.

The Chief Electoral Officer goes on to explain that if the elector's name does not appear on

the official List of Electors, or is listed in error, the deputy returning officer will ask the

elector to take an Oath of Elector:

As part of the of Confirmation of Electors, confirmation officers must visit
every household within the province and where a qualified elector is at home
the confirmation officers confirm, edit or add the name, address, sex, phone
number and date of birth for all qualified electors residing at the household
that meets the qualification of electors (Election Act section 20). Once this
elector information is completed then the confirmation officer's requests one
of the qualified electors residing at the household to sign the confirmation
record to verify that the information provided is accurate to the best of the
qualified elector's knowledge.  This feature was added in 2003 to enhance
the quality of the information collected and for Elections PEI to receive
acknowledgment that the information was provided by a qualified elector at
the household.

In my view, subsection 37(1)( c) does not apply to the situation at hand.  The Complainant

in this investigation has stated clearly and vehemently that they have not consented to the

disclosure of their name and address to the political party agents.  The authorization for

disclosure is not consent-based, but rather statutory in nature.
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Subsection 37(1)(d):

The Chief Electoral Officer states that it is a requirement under section 65(1)of the

Elections Act for an elector to declare his or her name and address to the election officials

at the polling station.

The Chief Electoral Officer cites section 37(1)(d) of the FOIPP Act, that disclosure of

personal information can be made for the purpose of complying with an enactment of

Prince Edward Island or Canada, or with a treaty, arrangement or agreement made under

an enactment of Prince Edward Island or Canada.

Subsection 37(1)(e):

Subsection 37(1)(e) allows the Chief Electoral Officer to disclose the Complainant’s

personal information for any purpose, provided an enactment of Prince Edward Island

authorizes or requires the disclosure.  It is the Chief Electoral Officer’s position that

subsection 65(2) of the Election Act authorizes the disclosure.

For the Chief Electoral Officer to be successful in his argument, he must show that the

Election Act authorizes or requires the disclosure.  The section of the Election Act cited,

namely, section 65(2), does not require any disclosure, nor does it authorize a disclosure of

information.  It simply states that the elector shall take an oath before the deputy returning

officer.  In my view, this is sufficient evidence of authorization for disclosure of the

personal information at issue, specifically the name and address of the person presenting

himself to vote. 
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VIII. ORDER/RECOMMENDATIONS

I have found that the head of the public body, the Chief Electoral Officer, has not

contravened Part II of the FOIPP Act in disclosing the List of Electors to agents of

political parties during the election process, nor in disclosing the identity of those persons

presenting themselves to vote.  Therefore, no order will result from this complaint.

Based on my findings as set out above, I recommend that Elections P.E.I. continue to

implement the changes which it has made to its electoral procedures to ensure that the

disclosure of personal information of electors to agents of political parties is limited to that

which is necessary, in accordance with the spirit and intent of the Freedom of Information

and Protection of Privacy Act.  

The Chief Electoral Officer has demonstrated that there are less privacy-invasive methods

of conducting the business of voting in this province, and his actions have shown an

attention to personal privacy.  In the event that a higher authority determines that the

Office of the Information and Privacy Commissioner does not have jurisdiction over this

complaint, I would still encourage the Office of the Chief Electoral Officer to adopt fair

information practices and continue with their privacy sensitive approach.     

I am appreciative of the Complainant bringing to focus the privacy concerns of voters in

the province of Prince Edward Island.  I also thank the office of the Chief Electoral Officer

for their co-operative assistance throughout the investigation process. 

                                                                      

Karen A. Rose
Acting Information & Privacy Commissioner


