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OFFICE OF THE 

INFORMATION & PRIVACY COMMISSIONER 

for Prince Edward Island                                                                                     No. RI-13-003 

 

REFUSAL TO CONDUCT AN INQUIRY 

under section 64.1 of the Freedom of Information and Protection of Privacy Act 

 

Re: Department of Health and Wellness 

 August 13, 2013 
 

The Department of Health and Wellness (the "Public Body") received a request for access to 

records about a nursing home dating back five years, including reports, investigations, 

summaries, recommendations and follow-up inspections. Before deciding whether to give the 

Applicant access to some of the records, the Public Body notified the organization named in the 

records (the "Third Party") that it had decided to withhold personal information under section 15 

of the Freedom of Information and Protection of Privacy Act (the "FOIPP Act") and was 

considering disclosing the balance of the records. 
1
 The Public Body gave the Third Party an 

opportunity to provide input and by letter dated February 4, 2013, the Third Party objected to 

disclosure, claiming that two mandatory sections of the FOIPP Act applied:  

(i) Section 14 -disclosure would be harmful to business interests of a third party; and  

(ii) Section 15 -disclosure would be an unreasonable invasion of personal privacy. 

 

The Public Body decided to partially disclose the records and advised the Third Party of its 

decision, specifically, that the conditions of section 14 of the FOIPP Act do not apply to the 

information at issue, but that it would sever (blackout or whiteout) the names of employees in the 

records in consideration of section 15. The Third Party requested the Information and Privacy 

Commissioner review the Public Body’s decision.
2
 

                                                 
1
 Notification pursuant to s. 28 of the Freedom of Information and Protection of Privacy Act, 

R.S.P.E.I. 1988, c. F-15.01 

 
2
 Request pursuant to s. 60(2) of the FOIPP Act, supra 
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Section 64.1 of the FOIPP Act gives the Commissioner the discretion to refuse to conduct an 

inquiry if the subject matter has been dealt with in an order of the Commissioner, or if the 

circumstances warrant: 

64.1 The Commissioner may refuse to conduct an inquiry pursuant to section 64, if, in the 

opinion of the Commissioner,  

(a) the subject matter of a request for review under section 60 has been  

dealt with in an order or investigation report of the Commissioner, or 

(b) the circumstances warrant refusing to conduct an inquiry. 

 

I reviewed copies of the records at issue and the submissions the Third Party provided to the Public 

Body. In these circumstances, the Third Party bears the burden of proof under section 65  

of the FOIPP Act. As such, before making a decision on whether to conduct an inquiry, by letter 

dated June 12, 2013, I requested that the Third Party provide me with copies of the records at issue, 

highlighting the information in the records that it claims the Public Body is required to withhold. I 

asked that the records be received at this office by June 27, 2013. On July 10, 2013, the Third Party 

orally advised me that a highlighted copy of the records at issue would be provided within three 

weeks. By letter dated July 15, 2013, the Third Party confirms it will provide the specific records at 

issue on or before August 7, 2013. As of this date, being close to two months after the initial request 

that the Third Party identify the information it objects to disclosure, nothing has been received. The 

Third Party is either unwilling or unable to identify this information.  

Neither sections 14 or 15 of the FOIPP Act are substantiated without any evidence from the Third 

Party. In my opinion, the circumstances warrant refusing to conduct an inquiry. Pursuant to section 

64.1 of the FOIPP Act, I refuse to conduct an inquiry. 

                                                                                  

      

 

Maria C. MacDonald 

     Information and Privacy Commissioner 

 
Postscript re Judicial Review: Under section 62 of the FOIPP Act, upon receiving a request for review I am to 

advise all parties of the review procedures.  When I perform adjudicative functions, my decisions may be reviewed 

by the Court on judicial review. 


