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OFFICE OF THE

INFORMATION & PRIVACY COMMISSIONER

for Prince Edward Island No. RI-14-002

REFUSAL TO CONDUCT AN INQUIRY
under section 64.1 of the Freedom of Information and Protection of Privacy Act

Re: Health PEI

July 18, 2014

1. An applicant requested access to his personal information from Health PEI (the “Public

Body”) for a time span of less than a year.  The Public Body did not respond within the

time set out in the Freedom of Information and Protection of Privacy Act (the “FOIPP

Act”) .  The Applicant sought a review by this office.

2. The Public Body acknowledged the delay in responding to the access request.  The delay

in processing the access request was not an intention to deny the Applicant access to the

records.  Having been advised that the Public Body would act promptly on processing the

Applicant’s request, I postponed an investigation.  With minor modifications accepted by

the Applicant to the initial access request, the Public Body provided the Applicant with

approximately 361 pages of responsive records.  The Public Body waived all fees.

3. The Applicant had a few concerns about the Public Body’s response, including that he

was not provided with an index of the records received.  There is no statutory duty for a

public body to create an index, although this office and other jurisdictions have ordered

indices from public bodies in the following circumstances: 

a. if a matter involves withheld records, an index allows an applicant to be aware of

what records were withheld and to participate in the review in a more meaningful

way; and

b. if the matter involves a fee, an index allows an applicant to be aware of what
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records the public body holds and to make informed decisions about the scope of

the access request.

As neither of these circumstances exist in this matter, I did not ask the Public Body to

create an index, but asked that if one existed, to provide it to the Applicant.

4. The Public Body provided the Applicant with a copy of an electronic directory to the

Applicant’s file.  The directory does not list or describe every record, but lists every date

of contact between the Public Body and the Applicant.  The Applicant is not satisfied

with the directory.

5. The Applicant says that without an index “it comes down to he said, she said”.  The

Applicant claims he has not received his complete file, although he has not identified any

missing information from the records he received.  The Applicant asks that the Public

Body be ordered to create an index.

6. The Applicant describes a previous experience requesting access to information from the

Public Body in 2010 where records were missing.  The Applicant went back to the Public

Body a few times to get records he discovered were missing.  The experience in 2010

leads the Applicant to believe that there is a systemic problem.

7. The Applicant believes that without an index there is no accountability on the part of a

public body and applicants cannot determine if all records in the custody of a public body

are being disclosed.

8. Section 64.1 of the FOIPP Act gives the Commissioner the discretion to refuse to

conduct an inquiry if the subject matter has been dealt with in an order of the

Commissioner, or if the circumstances warrant:



Page 3 of  4

64.1 The Commissioner may refuse to conduct an inquiry pursuant to
section 64 if, in the opinion of the Commissioner, 

(a) the subject matter of a request for a review under section 60 has
been deal with in an order or investigation report of the
Commissioner; or
(b) the circumstances warrant refusing to conduct an inquiry. 

9. This is not a textbook case.  Although the Public Body did not respond to the Applicant’s

access request within the statutory time frame, when advised of its oversight it took the

matter seriously.  The processing of the request was personally overseen by the Public

Body’s Privacy and Information Access Coordinator  Services and all fees were waived. 

I believe the staff of the Public Body made a conscientious effort in processing the access

request, promptly addressing my follow up questions and some of the Applicant’s follow

up concerns.

10. The Applicant’s experience with the Public Body’s processing of his 2010 request for

access to information is not sufficient evidence to establish a systemic problem, nor is it

sufficient evidence to undertake a formal inquiry into his 2014 request.   I do not agree

that an index will ensure that all responsive records are disclosed, nor that an index is the

only way to detect if records are missing.

11. There is no particular record or information in dispute.  It is common practice to indicate

enclosures of a letter; however, while it may be good business practice, it is not legally

required.  Without any dispute, the circumstances do not warrant an inquiry.

12. In my opinion, the circumstances warrant refusing to conduct an inquiry.  Pursuant to

subsection 64.1(b) of the FOIPP Act, I refuse to conduct an inquiry.

                                                                            

Maria C. MacDonald

Information and Privacy Commissioner
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Postscript re Judicial Review: Under section 62 of the FOIPP Act, upon receiving a request for review I am to

advise all parties of the review procedures.  When I perform adjudicative functions, my decisions may be reviewed

by the Court on judicial review.


