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OFFICE OF THE

INFORMATION & PRIVACY COMMISSIONER

for Prince Edward Island No. RI-14-003

REFUSAL TO CONDUCT AN INQUIRY
under section 64.1 of the Freedom of Information and Protection of Privacy Act

Re: Health PEI

November 5, 2014

Health PEI (the “Public Body”) received a request for “copies of all information pertaining to the

Province of PEI’s (including Crown Corporations(s) and other delegated authorities if

applicable) ‘month-to-month’ purchase and procurement of medical waste disposal services

from July 1, 2011 to July 16, 2014.”  The Public Body identified three types of records held by

four hospitals as responsive to the request.  The records were generated by a company that

provides medical waste removal services (the “Third Party”).  These records are:

(i) movement documents (truck manifests) - the Applicant is not interested in these

records, the Public Body is not disclosing them, so these are not an issue;

(ii) certificates of destruction - these forms contain the name of the hospital from where

the medical waste was picked up, the pick up dates and the quantity of medical waste that

was destroyed; and 

(iii) invoices for the waste disposal services - these are in a standard invoicing format and

contain the name of the hospital that is invoiced, the pick up dates and the quantity of

medical waste;  the pricing structure is consistent, but the total amount invoiced for the

service varies with each invoice. 

The Public Body decided that the information in the certificates of destruction and invoices do

not fall under any of the exceptions to disclosure of the Freedom of Information and Protection

of Privacy Act (the “FOIPP Act”).  The Public Body notified the Third Party that it would be

disclosing these records to the Applicant and advised the Third Party of the Third Party’s right to



Clause 65(3)(b) of the FOIPP Act
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request a review of the decision by the Information and Privacy Commissioner.  The Public

Body was not sure if the Applicant wanted all of the records for the three-year period and had

not finished retrieving them, so it provided the Third Party with samples of the responsive

records.

The Third Party requested that I review the decision of the Public Body.  Not every request for a

review proceeds to an inquiry.  Section 64.1 of the FOIPP Act gives the Commissioner the

discretion to refuse to conduct an inquiry if the subject matter has been dealt with in an order of

the Commissioner, or if the circumstances warrant.

The Third Party claims that subsection 14(1) the FOIPP Act requires the Public Body to

withhold the records, because disclosure would be harmful to its business interests.  In third

party reviews, it is the third party that must prove that an applicant has no right of access to the

records ; that is, a third party must prove that all three conditions of subsection 14(1) of the1

FOIPP Act apply:

14. (1) Subject to subsection (2), the head of a public body shall refuse to disclose
to an applicant information 

(a)  that would reveal
(i) trade secrets of a third party, or
(ii) commercial, financial, labour relations, scientific or technical
information of a third party;

(b)  that is supplied, explicitly or implicitly, in confidence; and
(c)  the disclosure of which could reasonably be expected to

(i) harm significantly the competitive position or interfere
significantly with the negotiating position of a third party,
(ii) result in similar information no longer being supplied to the
public body when it is in the public interest that similar
information continue to be supplied,
(iii) result in undue financial loss or gain to any person or 
organization, or
(iv) reveal information supplied to, or the report of, an arbitrator,
mediator, labour relations officer or other person or body
appointed to resolve or inquire into a labour relations dispute.
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Before making a decision on whether to conduct an inquiry, I asked the Third Party to provide

more information.

With respect to the first condition of subsection 14(1) of the FOIPP Act, the Third Party

specifically mentions and I accept that the pricing information in the invoices is commercial

information.  The Third Party also claims that the records contain “technical business

information about how [it] executes and costs the services it provides to Health PEI.”, which I

could not identify on the face of the records.  “Technical business information” is not an

expression of the FOIPP Act, but it was possible the records contained information one of the

other types of information listed in subclause 14(1)(a)(ii).  I asked the Third Party to highlight

the information in the sample records that it objects to the Public Body disclosing.  With respect

to the second condition of subsection 14(1) of the FOIPP Act and the pricing information, I

asked the Third Party for evidence that the pricing information was provided to the Public Body

in confidence and not negotiated with the Public Body.  With respect to the third condition of

subsection 14(1) of the FOIPP Act, I asked the Third Party for more information about its claim

that disclosing the pricing information would significantly harm the Third Party’s competitive

position.

When requesting the records from the Public Body, I asked the Public Body to also provide all of

the responsive records to the Third Party.  The Public Body gave me all of the responsive records

it had retrieved (incomplete retrieval), but it did not give any additional responsive records to the

Third Party.  The Third Party claimed that it needs all of the responsive records to comply with

my request for further information.  I do not agree.

Clause 28(1)(a) of the FOIPP Act requires a public body to give written notice to a third party if

it is considering disclosing a record that may contain information that affects the interests of a

third party.  The public body must give the third party a copy of the record, or part of it,

containing the information in question.  On review of the records, I am persuaded that the Public

Body complied with this part of the provision.  I do not accept that the Third Party requires the

Public Body to provide copies of all of the responsive records.  The Third Party has or had these
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records and knows what information is in the certificates of destruction and invoices.  The Third

Party has enough information to make its case.

The Third Party did not identify any other information that it objected to disclosing, over and

above the pricing information.  Other than bald assertions, the Third Party did not provide any

evidence that it supplied the pricing information in confidence, or that disclosure would cause

significant harm.

In its correspondence to the Third Party, the Public Body paraphrased the Applicant’s request for

access to information.  The Third Party objected to the fact that it had not received the specific

wording of the request, claiming that without the specific wording it cannot determine whether

the records are responsive or representative.  Without determining whether this is an issue on

which a third party may seek a review, I confirmed to the Third Party that the Public Body’s

paraphrasing of the Applicant’s request for access to information is accurate and that the records

are responsive to the request and representative.

1. Certificates of Destruction:   The Third Party did not identify any information in the

certificates of destruction that it objects to the Public Body disclosing.  I carefully

reviewed the sample records and the balance of the certificates of destruction that the

Public Body provided to me.  The records do not contain any information of the Third

Party that is of any of the types listed in clause 14(1)(a) of the FOIPP Act. 

2. Invoices:  I acknowledged to the Third Party that the pricing information in the invoices

is commercial information and that I required evidence that this information was supplied

in confidence, as opposed to being negotiated.  The Third Party did not give any further

evidence.  I reviewed 50 more invoices and cannot find any evidence that the Third Party

supplied the pricing information in confidence, implicitly or explicitly.

The Public Body may not have followed the procedure set out in sections 28 and 29 of the

FOIPP Act to invite and consider submissions of a third party before making a decision.  The
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Third Party did not take issue with this, and I am not prepared to initiate a review on my own

initiative on this procedural step.  I am not persuaded that the Third Party would have provided

the Public Body any other detail or explanation than it provided to our office on the initial

request to review and on my request for further detail.

The subsection 14(1) exception to disclosure under the FOIPP Act has been dealt with in

previous orders.  There is no new issue to be addressed.  The Third Party declined to provide any

further evidence about the conditions of clauses 14(1)(a), (b) and (c) of the FOIPP Act.  Without

evidence to support the bald assertions of the three parts of the section 14(1) exception to

disclosure, the result is certain, and the circumstances warrant refusing to conduct an inquiry. 

Pursuant to section 64.1 of the FOIPP Act, I refuse to conduct an inquiry.

                                                                            
Maria C. MacDonald
Information and Privacy Commissioner

Postscript re Judicial Review: Under section 62 of the FOIPP Act, upon receiving a request for review I am to

advise all parties of the review procedures.  When I perform adjudicative functions, my decisions may be reviewed

by the Court on judicial review.


