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Shauna Sullivan Curley, Deputy Minister

Office of the Attorney General and Public Safety
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Charlottetown, PE

C1A 7N8

Dear Ms. Sullivan Curley:

Re: Request under the Freedom of Information and Protection of Privacy Act

Request for Authorization under Section 52 of the Act

Public Body: Office of the Attorney General and Public Safety

Ref. Nos.: OAG-10-02; OAG-10-03

Our File No: FI-10-128

I have reviewed the file in the matter of the Public Body’s request for an authorization to

disregard the above-captioned access request under section 52 of the Freedom of Information and

Protection of Privacy Act (“FOIPP Act”). The Public Body provided a summary of the various

access requests made by the Applicant.

[Note: The current access requests are dated December 16, 2009. This is the actual date of the

requests, not January 2, 2010, which is the date that the Public Body received the requests.]

The two access to information requests addressed to the Public Body on December 16, 2009

(“December 2009 requests”) seek a record or information relating to a record made under

subsection 473(1) of the Criminal Code of Canada (Criminal Code) containing a waiver of the

Applicant’s right to a trial by judge and jury. The correct term for this is re-election (of mode of

trial). Section 471 of the Criminal Code requires that an accused be tried by judge and jury, but

subsection 473(1) provides for re-election by the accused to have the trial before a superior court
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judge alone, with the consent of the accused and the Attorney General. These two access requests

are addressed to Crown Attorneys’ Office and to the Supreme Court, Trial Division, respectively.

Purpose of access request is irrelevant

The Public Body submits that

Although [the Applicant] has not openly stated his purpose, we believe that the

pattern of his requests indicate that he is attempting to use the Freedom of

Information and Protection of Privacy Act to establish the “truth” of proceedings

in a criminal matter. There are many provisions with the Criminal Code to protect

the rights of the accused in criminal matters, and it is not the purpose of the

Freedom of Information and Protection of Privacy Act to establish the truth or

appropriateness of a criminal conviction.

A review of the file reveals why the Public Body has the above opinion of the Applicant’s

purpose for making access requests. Such a purpose would not be consistent with the principles

of a freedom of information regime. However, I am not inclined to delve into the reasons that an

applicant makes an access request. I take the position that an applicant’s motives or purposes for

making an access request is irrelevant, on the grounds that the statutory freedom of information

regime means freedom of information is a right given to all persons. I did consider the Alberta

case quoted by the Public Body, but I do not see such an argument as a necessary element of this

case. In my view, there are parameters set and descriptions of what is required in the FOIPP Act,

that prevent such motives on the part of applicants from diverting the purposes and workings of

the Act. Public bodies must avoid focusing on the purposes of an applicant’s access request and

concentrate on their own duties under the FOIPP Act. By focusing on the interpretation of the

relevant provisions of the FOIPP Act, both parties can achieve the purposes of the Act as it was

crafted. I do agree with the Public Body that the intention of the FOIPP Act does not envision

that an applicant could submit and resubmit access requests for the same information, and that is

really the issue here.

Number of related access requests

The Public Body states that

We believe that the attached document, which lists all twenty requests that we

have received from the Applicant in the past five years, provides proof that there

is an extensive pattern of related requests by the Applicant.
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The document referred to by the Public Body is a description of the access requests made over

the past five years. Context is very important. While I do agree that there are related requests by

the Applicant, I cannot agree that a request for property records has any similarity to a request for

information about the Applicant’s re-election on a criminal trial.  I see that there are several

access requests that are not requests for information about the criminal trial. These access

requests can be discounted because there is nothing repetitious about them in the context of the

December 2009 requests. Five previous access requests are related to the criminal trial and I

conclude that, including the December 2009 requests, the Applicant has made seven access

requests of a very similar nature over a period of five years. 

The Public Body refers to the FOIPP manual which states that “A request is systematic in nature

if it is part of an extensive pattern of related requests by an applicant”, in the context of its

argument based on twenty access requests by this Applicant in the last five years. The Public

Body submits that

We maintain that the sheer volume of records that are in the possession of the

public body, combined with the volume of requests previously processed at no

charge to the Applicant, is resulting in an unreasonable expenditure of human

resources for the public body. 

I must disagree with the Public Body in counting the initial disclosure of documents at the

criminal trial of the Applicant as part of the Public Body’s use of human resources on disclosure

in the FOIPP context. Disclosure of documents by the Crown Attorney (“Crown”) under the

Criminal Code cannot be equated to access requests previously processed at no charge.  The

disclosure under the Criminal Code is part of a criminal trial. Whatever time and energy is

expended by the Crown on disclosure to an accused at trial is not relevant to, and cannot be

added  to, the processing time that the Public Body calculates in respect of repetitious access

requests. The only relevance of the previous Crown disclosure is that the records had already

been made available to the Applicant previous to the access request.

Does the document requested exist?

The access request goes into detail on what the Applicant seeks. Reading the access request as a

whole, it is apparent that the Applicant wishes to have a copy of a form or document that would

show his re-election under subsection 473(1) of the Criminal Code.  

Two questions arise on this matter: (1) Is there a document in existence that proves the re-

election; and (2) If so, is this document something that the Public Body is required to give to the
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Applicant on the access request?

I looked at the forms required by the Criminal Code and there is no form set out for section 473.

This means that there is no statutory form for a re-election. The Applicant commented in his

access request on signatures to what might be such a document. Because this raised some doubt

in my mind whether a re-election form or document exists, I requested clarification from the

Public Body on whether a re-election must be in writing or not, and when a re-election occurs.

The Public Body states:

Essentially a re-election can be made by an accused at any time. The first

appearance for anyone charged with an indictable offence is in Provincial Court.

The Accused is put to his election in that court. With a deemed election, this is

noted on the record. The Accused could, at that time, advise the Provincial Court

Judge of his intention to re-elect to Supreme Court Judge alone and the Crown

could put in a consent to the re-election on the record.... 

Alternatively, an accused can wait until the arraignment docket in Supreme Court

to put the re-election on record. He could also proceed with the arraignment with

the deemed election, only to put on the record at a later date a desire to re-elect.

... Typically (but not always) an election occurs prior to plea. The re-election can

be made at any time from the first appearance in Provincial Court to the date of

commencement of trial - it is entirely dependant on when an accused person or his

counsel indicates a desire to re-elect.

... There is no requirement in the Criminal Code that it [re-election] be put in

writing.

Access request as it relates to the Crown

The requirement that disclosure be made to the defence is a fundamental requirement of a

criminal trial because it is an element of the right of an accused to make full answer and defence

to the charges against him.   The Crown Attorneys’ office is a part of the Public Body and the

Crown is required by the Criminal Code to make full disclosure to the defence. Certainly then, I

must accept the Public Body’s assertion that the mandatory full disclosure was made at trial. The

access request made now is for documents that, if they exist as written documents, would have

been disclosed by the Crown to the accused. Any records that would be responsive to the access

request are records that are part of the criminal file in the Crown’s office, as well as records that
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are part of the defence file. In addition, in PEI Order 07-004, my predecessor determined on a fee

waiver decision respecting the trial records of the same Applicant, that the Crown had made full

disclosure. My finding, after pursuing the point in the Criminal Code and by questioning the

Public Body about court procedures, is that there is no discrete document evidencing the re-

election, and that evidence of the re-election would be found in the court transcripts, which were

available to both the Crown and the defence.

I accept the Public Body’s information that the trial records respecting the Applicant include

3,400 pages of documents as well as other forms of records. Because the information requested is

not to be found as a discrete document and likely to be referred to in one or more transcripts,

locating such information could consume many hours of a Public Body employee’s time. 

The fact that the Public Body is subject to disclosure requirements under the Criminal Code is a

central component of this case. This Public Body is in a unique position that does not apply to

other public bodies. Where the records subject to an access request are records related to a

criminal prosecution that has been completed, the records have already been subject to disclosure

in the prosecution process. There is a large volume of records involved in a criminal trial, and the

records of the Crown are subject to statutory disclosure by the Crown to the defence under the

Criminal Code. Of course, the FOIPP Act will not compel disclosure that is prohibited or

restricted by the Criminal Code. It is important to note that the procedure that I describe applies

only to the Office of the Attorney General, as no other public body has the same statutory

disclosure requirements in respect of a division of its department. It must be noted that an access

request related to a file on a criminal charge will not automatically give rise to an authorization

under section 52. Each case must be considered on its own facts. If a public body thinks that a

case might fall within section 52, the public body is required to ask the Commissioner for an

authorization. The decision on what circumstances fall under section 52 is that of the

Commissioner only.

Access request as it relates to the Court

An access request that was almost identical to the one made to the Crown Attorneys’ Office was

made to the Supreme Court, Trial Division. This access request was included in the section 52

authorization request made by the Public Body. However, the access request to the Supreme

Court has an entirely different status and should not be included in a section 52 authorization

request.

Clause 4(1)(a) of the Freedom of Information and Protection of Privacy Act says:
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4. (1) This Act applies to all records in the custody or under the control of a

public body, including court administration records, but does not apply to the

following:

(a) information in a court file, a record of a judge of the Court of

Appeal of Prince Edward Island, the Supreme Court of Prince

Edward Island or the Provincial Court of Prince Edward Island, a

record of the Prothonotary, a record of a sitting justice of the peace,

a judicial administration record or a record relating to support

services provided to a judge;

Records related to a criminal trial are not “court administration records” within the meaning of

the preamble of subsection  4(1) of the FOIPP Act. The Applicant’s access to information request

relates to “information in a court file” within the meaning of clause 4(1)(a) of the Act, which is a

specific category to which the FOIPP Act does not apply. An access to information request for

information in a court file cannot be made under the FOIPP Act.

Findings

My findings are as follows:

1. No discrete document evidencing re-election exists.

2. It is not necessary for the Public Body to search several hundreds of records to provide some

of those records again to the same person to whom they were disclosed years earlier by the Public

Body under a different statute. This request falls within the meaning of clause 52(a) of the FOIPP

Act on the grounds that the access request would unreasonably interfere with the operations of

the public body because of the repetitious nature of the request, 

(a) in respect of the volume of records that would be involved in such a search, for

information that does not exist as a discrete document;

(b) in respect of continuing requests for the same information; and 

(c) in the context of (a), that it is information that is known to be already available

to the Applicant.

3. An access request for information in a court file fails because under clause 4(1)(a) of the

FOIPP Act, the Act does not apply to information in a court file.
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Supreme Court access request

The Public Body should disregard the access request to the Supreme Court, Trial Division dated

December 16, 2009 on the grounds that such an access request cannot be made because of the

application of clause 4(1)(a) of the FOIPP Act. In future, if an access request is made in respect

of a court, the Public Body should treat it separately from an access request regarding any other

division of the Public Body, and carefully examine the specific wording of both the preamble to

subsection 4(1) and clause 4(1)(a) of the FOIPP Act to determine which provision applies to that

access request. If the wording of the preamble to subsection 4(1) applies, the access request

should be addressed in the normal manner.

Authorization

The Public Body is authorized to disregard the access request to the Crown Attorneys’ Office,

dated December 16, 2009, in accordance with clause 52(a) of the FOIPP Act on the grounds that

the access request would unreasonably interfere with the operations of the public body because of

the repetitious nature of the request, 

(a) in respect of the volume of records that would be involved in such a search, for

information that does not exist as a discrete document;

(b) in respect of continuing requests for the same information; and 

(c) in the context of (a), that it is information that is known to be already available

to the Applicant.

Yours truly,

Judy Haldemann

Acting Information and Privacy Commissioner

cc: Joanne MacKinnon, FOIPP Coordinator

Applicant
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