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Order No. 07 - 004

Re: Office of the Attorney General

Prince Edward Island Acting Information and Privacy Commissioner

Karen A. Rose

June 15, 2007

I. BACKGROUND

This review arises out of a Request to Access Information submitted by an applicant (“the

Applicant”) under the Freedom of Information and Protection of Privacy Act (the "FOIPP

Act") and received by the Office of the Attorney General (“the Public Body”) on January 23,

2006.  The Applicant is seeking access to a full and complete copy of the Applicant’s

personal files and records from the Public Body spanning from 1997 to 2006.  

The Public Body responded to the Applicant by letter dated February 10, 2006, wherein it

advised that based on the Fee Schedule set by the Regulations of the FOIPP Act, a fee

estimate in the amount of $1,277.00 would be required to cover the costs of fulfilling the

request.  The Public Body provided a breakdown of the estimate including $850.00 for

photocopying 3400 pages, $20.00 for duplicating four videocassettes, $400.00 for

reproducing 100 photographs, and $7.00 for duplicating seven audio recordings.

In its letter informing the Applicant of the fee estimate, dated February 10, 2006, the Public

Body stated that the request was for the same material as a request the Applicant had

submitted the previous year, except that the dates of the request had been expanded to

include the time period from 1997 to 2006.  A fee waiver had been denied for the previous

request as well.
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By letter dated February 28, 2006, the Applicant requested the fee estimate be waived by the

Public Body, which letter was received at this office on March 8, 2006.  On that same date,

this office responded to the Applicant, requesting that clarification be made as to whether the

Applicant was requesting a review of the fee estimate by the Information and Privacy

Commissioner or a waiver of the fee estimate by the Public Body. 

On April 3, 2006, the Public Body received a request from the Applicant for a fee waiver

dated March 26, 2006.  The Public Body responded to the Applicant by letter dated April 18,

2006, denying the request pursuant to section 76 of the FOIPP Act.  The Public Body states

that the Applicant had on three separate occasions requested records from divisions within

the Public Body.  In these instances, the fees were waived by the Public Body because the

information was personal in nature, the Applicant had no other avenue to access the

information, and the volume of material was not excessive and would not interfere with the

operations of government.  

In contrast, the Public Body states that processing this request would unreasonably interfere

with the operations of the office.  In addition, the Public Body points out that the present

request relates to a court case wherein the information had already been disclosed to the

Applicant in the past, and was accessible to the Applicant through the court process. 

On July 5, 2006, this office received a letter dated June 27, 2006, from the Applicant,

confirming that the Applicant requested the Commissioner review the fee waiver issue and

the Public Body’s decision to deny same.
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II. RECORDS AT ISSUE

The records relating to the Applicant’s request for a fee waiver are a full and complete copy

of the Applicant’s files and records in the possession of the Public Body spanning from 1997

to 2006, including 3400 pages of documents, four video cassettes, 100 photographs and

seven CD audio recordings.  The records relate to court proceedings.

III. JURISDICTION

Pursuant to section 60(1) of the FOIPP Act, a person who makes a request to the head of a

public body for access to a record may ask the Commissioner to review any decision of the

head of the public body that relates to the request.

Pursuant to section 66(3)( c ), the Commissioner may by order confirm or reduce a fee, or

order a refund.  Therefore, if the Commissioner is not in agreement with a public body’s

decision under section 76(4), she may substitute her own decision for that of the public body.

IV. BURDEN OF PROOF

The Public Body relies on previous orders of the Alberta Information and Privacy

Commissioner, who has held that it is the applicant who has the burden of proof in fee waiver

cases due to inability to pay, as he or she is in the best position to provide the necessary

evidence.  A public body is not in a position to know whether an applicant can afford to pay

a fee.  If claiming inability to pay, the applicant must give the public body information about

his or her financial resources [Alberta Orders 96-002; F2002-017 at 30; F2003-011 at 17,18].

I am in agreement with this reasoning.  
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The FOIPP Act does not specifically describe a burden of proof where an applicant requests

a review by the Commissioner of the decision of a public body to deny a request for a fee

waiver.  This issue is discussed in Order 03-001, wherein I confirmed that if the applicant

claims they are unable to pay the fee, they have the burden of providing the information to

the public body which supports their claim.  Otherwise, the public body is unable to make

a decision which is fair and informed.

In this case, the Applicant is obligated to provide evidence that the Applicant cannot afford

to pay the fee estimate, and the Public Body must show how it exercised its discretion not to

allow the Applicant a fee waiver.

V. ISSUES

(1) Did the head of the Public Body reasonably calculate the estimate of fees?

(2) Did the head of the Public Body properly exercise her discretion to deny a fee waiver

to the Applicant?

(3) Should all or part of the fee estimate be waived by the Commissioner pursuant to

section 66(3)(c) of the FOIPP Act?

VI. ARGUMENTS AND FINDINGS

Did the head of the Public Body reasonably calculate the estimate of fees?

Section 76(2) allows an applicant to have access to the applicant’s own personal information

held by a public body, being charged only the costs incurred by the public body for producing

the copies - a substantial savings from that of a request for non-personal information.  
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I have examined the fee estimate provided by the Public Body to the Applicant. It includes

$850.00 for photocopying 3400 pages, $20.00 for duplicating four  videocassettes, $400.00

for reproducing 100 photographs, and $7.00 for duplicating seven audio recordings.  I have

reviewed the Fee Schedule set out in the Regulations to the FOIPP Act and find that the fee

estimate was calculated reasonably by the Public Body in accordance with Schedule 2.  In

fact, the Public Body’s estimate is slightly lower than what is authorized by the Fee Schedule.

Did the head of the Public Body properly exercise her discretion to deny a fee waiver to the

Applicant?

Fee waivers are discussed at section 76 of the FOIPP Act.  Section 76 states as follows:

76. (1) The head of a public body may require an applicant to pay to the

public body fees for services as provided for in the regulations.

(2) Subsection (1) does not apply to a request for the applicant’s own

personal information, except for the cost of producing the copy.

(3) If an applicant is required to pay fees for services under subsection (1),

the public body shall give the applicant an estimate of the total fee before

providing the services.

(3.1) An applicant may, in writing, request that the head of a public body

excuse the applicant from paying all or part of a fee for services under

subsection (1).

(4) The head of a public body may excuse an applicant from paying all or

part of a fee if, in the opinion of the head, 

(a) the applicant cannot afford the payment or for any other

reason it is appropriate to excuse payment; or

(b) the record relates to a matter of public interest, including the

environment or public health or safety.
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(4.1) If an applicant has requested, under subsection (3.1), the head of a

public body to excuse the applicant from paying all or part of a fee and the

head of the public body has refused the applicant’s request, the head of the

public body shall notify the applicant that the applicant may ask for a review

under Part IV of this Act.  

(5) The fees referred to in subsection (1) shall not exceed the actual costs

of the services.

In order to properly exercise discretion to determine whether an applicant should be excused

from paying all or part of the fee, the head of a public body should consider all of the

circumstances, including the evidence and the purposes of the FOIPP Act.  The Alberta

Information and Privacy Commissioner, in Order 92-002, at p. 16, listed relevant criteria for

consideration by a public body in such cases.  In my view, two of the criteria relevant to this

particular review are:

1.  Has access been given to similar records at no cost? and

2.  Would waiver of the fee shift an unreasonable cost burden for responding from the

applicant to the public body?

In its submissions, the Public Body has addressed both of these questions.

Inability to pay:

Section 76(4)(a) gives the head of a public body the option of excusing an applicant from

paying all or part of a fee if, in the opinion of the head, the applicant cannot afford the

payment or, for any other reason, it is appropriate to excuse payment.
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By way of evidence, the Applicant submitted a copy of a pay stub to support the claim of an

inability to pay the fee estimate associated with receiving the records at issue.  The Applicant

receives an extremely low wage from which to pay for the day-to-day expenses and personal

necessities.  To further support the Applicant’s contention of an inability to pay, the

Applicant refers to a court proceeding wherein it was shown that the Applicant’s income was

very low.

The Public Body submits that, at the time of the initial request, the Applicant failed to meet

the burden of proving an inability to pay.  The Applicant did not supply the Public Body with

any financial information apart from commenting that the Applicant only makes a certain low

weekly wage.  Upon receiving a copy of the Applicant’s statement of pay during this formal

review, the Public Body accepted it as sufficient evidence of the Applicant’s income.  

The Public Body states that there is no question the Applicant’s income is low.  However,

the Public Body argues that the Applicant’s net income of approximately $120 per month is

entirely disposable and “is as much or more than many Islanders have on a monthly basis”.

Whether this is so is irrelevant to a determination of the Applicant’s ability to pay.  I find that

the Applicant’s income is sufficiently low to demonstrate an inability to pay for the records

at issue.  

Despite the finding of financial hardship, the matter does not end here.  I agree with the

Adjudicator in Order F2005-006 of the Alberta Information and Privacy Commissioner, at

paragraph 18, that a finding of financial hardship by itself does not mean the public body

must waive the fee.  As noted above, the public body must still consider all the circumstances

and exercise its discretion accordingly.  In the case at hand, the Public Body states it has

considered other factors in exercising its discretion to deny the Applicant a fee waiver.
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The Applicant refers to the Charter of Rights and contends that the Applicant has a right to

see any records that are kept on file regarding the Applicant.  This right to access one’s

personal information is not disputed by the Public Body.  The Public Body is willing to

provide access for a fee.  In fact, the Public Body concludes its submissions  by stating:

“There is a substantial volume of records being requested which involves a substantial

expenditure, in time and disbursements, of public money which has already previously been

incurred for the same records to the same Applicant. It is about the cost.” 

Records Provided previously:

The Public Body relies on Alberta Order 2002-023 at paragraph 42, wherein the Adjudictor

held that even if an applicant is on a low income, he or she should not expect to be given the

same records on numerous occasions without paying a fee.  The Public Body also adopted

the two-step approach of the Alberta Commissioner from Order 2003-025, taking into

consideration (1) whether there is enough evidence of an applicant's inability to pay and (2)

whether the public body has already given the applicant those records without charge on a

previous access request.  This is a reasonable approach which corresponds with the multi-

faceted approach to discretion noted above.

The Public Body states that the Applicant’s legal counsel was provided with the records at

issue previously through the Crown disclosure process.  In direct contrast, the Applicant

states that the requested documents have not been received previously.  The Applicant

provided a copy of a letter dated May, 2005, informing that there is no indication that

disclosure documents were ever received at the Applicant’s address.
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The Public Body responded by outlining the obligation of the Crown to provide full

disclosure of all documents and confirmed that this obligation was fulfilled in the Applicant’s

case.  The Director of Prosecutions confirms that the Applicant’s legal counsel received all

of the records at issue, and that the records were released at no charge pursuant to this

obligation. Because the obligation for disclosure was ongoing, the Public Body states that

it is impossible to identify the specific dates of disclosure, but confirms that disclosure

occurred on an ongoing basis between July 2001 and March 2003, which are the relevant

dates of disclosure. 

The Public Body further advises that when the Applicant later launched an appeal, during one

of the related court appearances the Applicant alleged that the Crown had failed to make full

disclosure.  At that hearing, the Crown stated on the record that if the Applicant’s legal

counsel felt that there was information not disclosed, they could attend at the Crown's office

to review the Crown materials and ensure everything was in their possession. The Crown

states it is confident in the knowledge that full disclosure had been made.

The Public Body does not accept the letter submitted by the Applicant in support of the issue

of non-disclosure of documents, and states that the letter only suggests that the Applicant

does not have possession of the records at the Applicant’s place of residence.  The Public

Body further states that the letter speaks nothing to whether or not the Applicant can obtain

the records readily.  The Public Body reiterates that the requested information was already

provided through the Applicant’s legal counsel within the court process. The Public Body

refers to a television news report dated 2006, wherein it was stated, in part:

 ... [the Applicant]..... asked that the Crown make fresh copies of more than six

boxes of documents. The Crown refused, calling it expensive and unnecessary.

. . . The judges asked [the Applicant’s legal counsel] to review the Crown's

documents to see if any were missing..... 
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There is some dispute between the parties as to whether the Applicant has in fact been given

full disclosure of the records at issue.  The Applicant claims that legal counsel attended at

the Office of the Crown and was advised that the records at issue were located in the Office

of the Attorney General.  The Public Body responds that the documents have always been

housed at the Office of the Crown and that the Applicant’s legal counsel has never attended

at their office to re-examine the records at issue.  I accept the evidence of the Public Body

on this issue.  It is straightforward and logical.  In contrast, the Applicant’s statements are

contradictory in that first they state that the Applicant has no idea what legal counsel is

doing, and then advises that legal counsel attended at the Office of the Crown.  Therefore,

I find that the Applicant was provided with the records at issue previously, through the

Crown disclosure process, at no charge.

Exercise of discretion:

The Public Body submits that  the Applicant did not give evidence of any other reasons for

the Public Body to allow a fee waiver, nor were any evident to the Public Body.  However,

the Public Body still considered other factors which were relevant to its decision. 

Aside from considering the Applicant’s inability to pay and the previous Crown disclosure

of the records at issue, the Public Body states it also took into consideration the fact that the

Applicant was already granted a fee waiver on three previous occasions.  These  requests for

information were granted a fee waiver because the Applicant would have had no other way

of accessing the information.  The Public Body states that further consideration was given

to the balance between the Applicant's right to access information under the FOIPP Act and

the concept that the Applicant should help off-set the cost to taxpayers of granting access.
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The volume of the information involved in the request presently at issue was considered by

the Public Body:  “The records that are responsive to this request occupy approximately six

or seven boxes and processing such a request would unreasonably interfere with the

operations of the public body.  Given that the information has already been provided to the

applicant via [the Applicant’] lawyer, the public body could not justify the expenditure of

resources in duplicating that process.”

Although the Applicant’s request is for a complete copy of files from 1997 to 2006, the

Public Body advises that disclosure ended by March, 2003, as no new information came to

light after that time.

 

The Public Body concludes that all of the records at issue have been fully disclosed to the

Applicant’s legal counsel over the years, at no cost. They state that if the Applicant wants the

records again, the Applicant should obtain them from legal counsel.

In reviewing all of the factors considered by the Public Body, I find that the Public Body

properly exercised its discretion to deny the Applicant a fee waiver.  Although the Applicant

has demonstrated an inability to pay, other factors considered by the Public Body weighed

against allowing the fee waiver. 

Should all or part of the fee estimate be waived by the Commissioner pursuant to section

66(3) of the FOIPP Act?

As noted above, the Public Body properly exercised its discretion in denying a fee waiver to

the Applicant in this matter.  There is no reason for me to waive the fee estimate.  The

Applicant may choose to either pay the fee associated with the request, or obtain the records

at issue from the Applicant’s legal counsel.
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VI. ORDER

Based on my findings set out above, no order will result from this review.  I confirm the

Public Body’s decision that the Applicant must pay the fee estimate prior to receiving the

records at issue.

In accordance with section 68(1.1) of the FOIPP Act, the head of the Office of the Attorney

General shall not take any steps to comply with this Order until the end of the period for

bringing an application for judicial review of the Order under the Judicial Review Act.  

                                                                           

Karen A. Rose

Acting Information and Privacy Commissioner
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