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Order No. 08 - 001

Re: Department of Education

Prince Edward Island Acting Information and Privacy Commissioner

Karen A. Rose

May 23, 2008

I.  BACKGROUND

This review arises out of two requests to access information submitted by an applicant (“the

Applicant”) under the Freedom of Information and Protection of Privacy Act (the "FOIPP

Act"), both dated April 16, 2007, and both received by the Department of Education (“the

Public Body”) on April 20, 2007.   Supplementary correspondence is attached to each

request, both dated April 19, 2007, and both providing further details concerning the specific

records the Applicant is seeking with each request.  Attached to Request 1 is a one-page

letter outlining the requested records spanning in date from September 1, 1999, to January

22, 2007.  A four-page list of documents, broken down into 35 separate categories, is

attached to Request 2, wherein it states that the Applicant is seeking any and all e-mails,

faxes, correspondence, note books (hand written and electronic), telephone records, notes and

minutes from teleconferencing or meetings related to the Applicant from March 1, 2005, to

April 16, 2007.  Following the four-page list, the Applicant seeks records relating to unsafe

school buses, complaints regarding students standing on school buses, complaints about

student lists prepared by school bus drivers, measures taken following a meeting of the

Public Body at which the Applicant was present, a study regarding overcrowding on school

buses,  and the cost of such study.
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The Public Body acknowledged receipt of the Applicant’s two requests by letter dated April

23, 2007.  A preliminary search resulted in the Public Body advising the Applicant by letter

dated May 14, 2007, that a fee estimate totalling $500.00 would be required to cover the

costs of fulfilling the two requests.  Based on the fee schedule set by the regulations to the

FOIPP Act, the Public Body estimated a $400.00 search and preparation fee based on 20

hours, and a $100.00 photocopying fee based on 400 pages.  Further discussion with the

Applicant on May 16, 2007, in a effort to reduce the fee, resulted in narrowing the focus of

the records requested and revising the time frames of the requests.  The Public Body

confirmed these revisions with the Applicant by letter dated May 16, 2007.  Subsequently,

on May 25, 2007, the Public Body provided the Applicant with a revised fee estimate

totalling $290.00, consisting of $240.00 search and preparation fee based on 12 hours, and

a $50.00 photocopying fee based on 200 pages.

The Applicant initially requested a fee waiver by letter dated June 11, 2007, addressed to this

office, claiming 85% of the requested information concerned the Applicant (and was,

therefore, personal information of the Applicant).  Upon the advice and direction of this

office, and by letter dated July 11, 2007, the Applicant resubmitted the fee waiver request to

the Public Body, which letter was received by the Public Body on July 12, 2007.  The

Applicant requested the fee estimate be waived by the Public Body based on section 76(4)(a)

and (b) of the FOIPP Act, claiming that the information requested was the Applicant’s

personal information and, further, claiming financial hardship.  The Public Body responded

to the Applicant in writing on July 25, 2007, requesting evidence to support the claim of an

inability to pay due to financial hardship.  The Applicant forwarded a letter dated August 14,

2007, to the Public Body, advising of the Applicant’s financial status and enclosing copies

of supporting documentation.
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The Public Body revised the fee estimate based on the information submitted by the

Applicant.  A letter containing the revised estimate dated August 22, 2007, advised the

Applicant that the Public Body had agreed to provide a partial fee waiver of 50 % due to the

supported claim of financial hardship, resulting in a revised fee of $145.00.  The Applicant

was also advised that it was the opinion of the Public Body that the information being

requested was not limited to the Applicant’s personal information.  As the records at issue

concerned a range of topics and were compiled over a number of years, the Public Body

suggested the option of further amending the request by narrowing it down to more specific

information and fewer files to reduce the costs.

On September 23, 2007, the Applicant made a formal request by letter to this office for a

review of the Public Body’s fee waiver decision, said letter being received on October 2,

2007.  The Applicant is requesting a fee waiver of the entire fee estimate based on paragraph

76(4)(a) of the FOIPP Act.  The Applicant reiterates that the information requested by the

Applicant concerns the Applicant personally.

On October 9, 2007, this office made a written request to the Public Body for the records in

dispute and related documentation.  This office received a portion of these documents on

October 24, 2007.  The Public Body advised of its inability to provide all of the related

records, stating that the request for review was submitted prior to the Public Body receiving

any payment of the estimated fee and that, in accordance with the generally accepted process

utilized within the provincial government, an exhaustive search and review of all the records

had not been carried out.  The Public Body was contacted with regard to the search, and this

office confirmed that the administrative documents, an index of the documents actually

retrieved, and a summary of the types of documents which have yet to be searched, should

accompany the Public Body’s representations.  
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The Public Body’s submissions were received on November 15, 2007, and a copy of same

was forwarded to the Applicant, extending the opportunity for the Applicant to provide a

response, including any counter arguments the Applicant may have.

The Applicant’s two submissions, the first received on January 24, 2008, and the second

received on January 29, 2008, were forwarded to the Public Body by letter dated January 29,

2008, inviting the Public Body to reply to anything new that was raised by the Applicant.

The Public Body’s final reply was received on February 15, 2008.  This decision arises out

of the foregoing process.

II. RECORDS AT ISSUE

The records for which the Applicant requests a fee waiver include all documents and

correspondence between January 1, 2003 to present, relating to any follow up action resulting

from complaints raised at a meeting between the head of the Public Body and three others;

correspondence regarding a third party’s loss of employment with the Eastern School

District; and complaints regarding a third party employee of the Eastern School District.  The

records also include all documents and correspondence between January 1, 2005 and present,

relating to the Applicant; complaints about students standing on school buses; a report

studying overcrowding on school buses; complaints concerning the creation of student lists

by bus drivers; and a meeting between the head of the Public body , the Applicant, and three

third parties.
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III. JURISDICTION

Pursuant to section 60(1) of the FOIPP Act, a person who makes a request to the head of a

public body for access to a record may ask the Commissioner to review any decision of the

head that relates to the request.  In addition, section 76(4.1) of the FOIPP Act specifically

states that an applicant may ask for a review of a public body’s refusal to waive a fee.  As

such, the Applicant has requested a review of the decision made by the Public Body to deny

the Applicant a fee waiver.  Further, section 66(3) of the FOIPP Act gives the Commissioner

the power to review the fee, including the manner in which the fees were calculated.  This

interpretation was made in Order 03-001 of this office, and based in part on Alberta Order

96-002.

IV.  PROCESS

In carrying out a review under section 76(4.1) of the FOIPP Act, the Commissioner should

determine whether the public body reasonably applied the provisions of the FOIPP Act in

reaching its decision to deny a fee waiver to the applicant, and whether the public body has

reasonably calculated the fees.  The Commissioner should consider all information available

to determine whether the appropriate circumstances exist to alter the fees charged to the

applicant.  

As I stated in Order 03-001, due to the wording of section 66(3)(c) of the FOIPP Act, the

Commissioner is not restricted to ordering a public body to review its decision.  This

interpretation is supported by Alberta Orders 2000-008 [12-14], 2000-011 [21-22, 28], 2000-

033 [19], as well as by MacDonald and The Globe and Mail v. Alberta Justice (24 May,

2002) Calgary, at [45].  As noted above, pursuant to section 66(3)( c ) of the FOIPP Act, the

Commissioner may, by order, confirm or reduce a fee, or order a refund.
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V. BURDEN OF PROOF

The FOIPP Act does not indicate who bears the burden of proof where an applicant requests

a review by the Commissioner of the decision of a public body to deny a request for a full

fee waiver.  In Order 03-001, I found that the burden of proving the existence of the grounds

enumerated in section 76(4)(a), financial hardship or other reason, lies with the applicant,

who must present information about his or her financial position, or enough information to

allow the head of a public body to make an informed and reasonable decision.  As I also

stated in that order, however, the burden of proof under subsection 76(4)(b) is a shared one

between the applicant and the public body, and both parties must provide evidence

supporting their position.

In this case, the Applicant has provided evidence that the Applicant cannot afford to pay the

fee estimate, and that those records at issue that are not the Applicant’s personal information,

are of public interest.  The Public Body, in turn, has provided evidence to support its decision

to allow the Applicant a partial fee waiver only.

VI. ISSUES

The issues to be decided in this review are as follows:

(1) Did the Public Body reasonably calculate the estimate of fees?

(a)   Do the records at issue fall under the definition of “personal information”

of the Applicant, as found at section 1(i) of the FOIPP Act?

(b) Does the fee estimate conform with the established guidelines pursuant to

the FOIPP Act and its regulations? 
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(2) Did the Public Body reasonably apply the provisions of the FOIPP Act in reaching its

decision to deny a full fee waiver to the Applicant?

(a) Based on the Applicant’s inability to pay, was the Public Body’s decision

to apply a 50% fee waiver reasonable in the circumstances?

(b)  Do any of the records at issue constitute records relating to a matter of public

interest as set out at section 76(4)(b) of the FOIPP Act? 

(c)  Should all or part of the fee estimate be waived by the Commissioner pursuant to

section 66(3) of the FOIPP Act?

VII. SUBMISSIONS OF THE PARTIES

Calculation of Fee Estimate:

The Applicant contends that 85% of the requested information concerns the Applicant (eg.

is the Applicant’s personal information), and that the remaining records contain information

of public interest.  

In its submissions, the Public Body addresses the issues of record volume and the time span

covered by the Applicant’s request.  It points out that the original estimated search and

retrieval time required to process this request involved approximately 34 hours.  However,

the Public Body adds that due to the personal information included within the Applicant’s

broader request, the Public Body decided to reduce the total estimated hours by over one

third.  This overestimation of time for the ‘free’ portion of the search was done in an attempt

to limit the costs being passed on to the Applicant.  The original fee estimate reduced the

search and preparation time from 34 hours to 20 hours, and estimated 400 pages of records,

for a total estimate of $500.00.  
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The Applicant subsequently narrowed the scope of the request by withdrawing some of the

requested records and limiting the time span of other records.  As a result, a revised fee

estimate in the amount of $290.00 was provided by the Public Body.  The Public Body states

that, once again, the calculation of this fee estimate involved an overestimation of the time

that would be involved in searching for personal information of the Applicant.  The revised

estimated total of 22 hours was reduced by 8 hours to account for the existence of personal

information within the records, and 2 hours were removed for the “free” portion of the search

and retrieval time, for a final estimate of 12 hours.

The Public Body submits that the Applicant’s contention that 85% of the records requested

contain the Applicant’s personal information is unfounded.  The Public Body lists seven

fields of information requested by the Applicant, stating that only one field contains a

significant amount of the Applicant’s personal information, and that three of the remaining

six fields pertain to information concerning persons other than the Applicant.

Inability to Afford Payment:

The Applicant further declares financial hardship and submitted copies of various documents

to support the position of an inability to pay the fee estimate provided by the Public Body.

Examples of the documents provided include notices of mortgage sale and disconnect notices

from utility companies.  The Applicant also points out that, in an effort to reduce the fee

estimate, the original request was scaled down considerably.
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The Public Body accepts the Applicant’s evidence of financial hardship.  However, it states

that this acceptance is tempered by the consideration that a position of financial hardship

should not provide an applicant with the opportunity to receive unlimited or unqualified

information at the public's expense. In reviewing the requests to access information, the

Public Body noted that the Applicant was seeking a broad range of information for a number

of years, and that it would be unfair to expect the public to pay for this request in its entirety.

The Public Body submits that fee waiver requests, including those based on claims of

financial hardship, must be considered in the context of the Applicant's request. 

The Public Body points out that because subsection 76(4) of the FOIPP Act is a discretionary

provision, it requires the head of a public body to balance all competing considerations,

including the nature of the information being sought, the public interest in the information

(if any), the applicant's financial position, and the cost of the request to the taxpayer if the

fee is waived.  After weighing these various factors involved, the Public Body states that it

decided that a 50% waiver of the fee estimate would appropriately balance all of these

considerations.

Public Interest:

To support the Applicant’s opinion that certain requested records are records of public

interest, the Applicant provided copies of six pieces of correspondence concerning an issue

of school bus safety standards in the Eastern School District of Prince Edward Island.  The

Applicant contends that it is important for the public to know if the leadership relating to this

issue is adequate to maintain the highest safety standards of public school students.
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While addressing the Applicant’s argument of public interest, the Public Body points out that

the Applicant did not include the public interest issue in the original request for a fee waiver,

nor was it raised during the processing stage.  As such, this consideration is not reflected by

the Public Body in the final results of the revised and reduced fee estimate.  Nonetheless,

upon review of the Applicant’s supporting evidence and the seven fields of information, it

is the Public Body’s position that none of the information requested would constitute a

significant matter of public interest.  

The Public Body submits that much of the information requested appears to have bearing on

a dispute between the Applicant and another public body, more so than public interest, and

that “the interest in these subjects is distinctly personal, rather than public, in nature.”  The

Public Body points out, as well, that “the topics or records at issue have not been the subject

of public scrutiny or debate, or extensive coverage in the media.”  The Public Body argues

that the Applicant’s contention of a threat to public safety has not been demonstrated, and

that it is the Public Body’s position “that these requests do not meet the test of being matters

of significant public interest.” 

VIII. ANALYSIS AND FINDINGS 

Section 76 of the FOIPP Act describes the process a public body must follow for estimating

fees for access requests.  This section states as follows:

76.(1) The head of a public body may require an applicant to pay to the public

body fees for services as provided for in the regulations. 

(2) Subsection (1) does not apply to a request for the applicant’s own

personal information, except for the cost of producing the copy. [emphasis

added]
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(3) If an applicant is required to pay fees for services under subsection (1),

the public body shall give the applicant an estimate of the total fee before

providing the services.

(3.1) An applicant may, in writing, request that the head of a public body

excuse the applicant from paying all or part of a fee for services under

subsection (1).

(4) The head of a public body may excuse an applicant from paying all or

part of a fee if, in the opinion of the head, 

(a) the applicant cannot afford the payment or for any other

reason it is appropriate to excuse payment; or

(b) the record relates to a matter of public interest, including the

environment or public health or safety.

(4.1) If an applicant has requested, under subsection (3.1), the head of a

public body to excuse the applicant from paying all or part of a fee and the

head of the public body has refused the applicant’s request, the head of the

public body shall notify the applicant that the applicant may ask for a review

under Part IV of this Act.  

(5) The fees referred to in subsection (1) shall not exceed the actual costs

of the services.

ISSUE #1:  Did the Public Body reasonably calculate the estimate of fees?

The process for the calculation of fee estimates was discussed at length in Order 03-001.

Section 76(3) of the FOIPP Act requires that an applicant be provided with a fee estimate by

the public body before it provides the access service.  Although the public body must provide

the estimate before it actually searches and retrieves the record, a preliminary search must

be conducted by the public body to provide an informed estimate of fees.  The Public Body

in this review conducted such a preliminary search in order to develop its fee estimate. 
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In order to make a decision regarding whether the Public Body calculated the fee for service

reasonably, the Commissioner must answer the three questions listed below:

A. Was the Public Body’s time estimate for location and retrieval reasonable?

B. Was the Public Body’s time estimate for handling and preparation reasonable?

C. Were other charges calculated reasonably?

If the answers to these three questions is yes, then I will conclude that the Public Body has

met its burden of proof and that it calculated the fee estimate reasonably.

Locating and Retrieval Time:

Schedule 2 of the regulations to the FOIPP Act allows the public body to charge a maximum

of $10.00 per half hour for locating and retrieving a record.  This refers to the actual time

required to take the requested records out of the filing system for the applicant.  The breadth

of the request and the efficiency of the public body’s record-keeping system are two factors

which affect the amount of time required to locate and retrieve a record. In many cases, as

in this case, the applicant is invited to reduce the field of their request in the interests of

reducing the fee.  With regard to the public body’s record keeping system, an applicant

should not be penalized with a high fee estimate due to a less-than-efficient system.  Instead,

a public body should estimate the time based on a presumption of a reliable and organized

system.
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Preparation Time:

Schedule 2 of the regulations also stipulates a maximum charge of $10.00 per half hour for

preparing and handling a record for disclosure.  This refers to the time spent after a decision

has been made by a public body as to which records will be provided to an applicant.   An

applicant should not be charged for the time spent in this decision-making process, as it is

the actual handling of the record which is contemplated by this part of Schedule 2.

Preparation time includes the time a public body must spend severing information from

records pursuant to the exceptions set out in the FOIPP Act.  In Order 03-001, I agreed that

two minutes per page is a reasonable preparation time for making severances to records,

where only a few severances per page are being made.  This time guideline brings objectivity

to what could be a subjective estimate of time.  

Photocopying costs:

Schedule 2 of the regulations allows public bodies to charge a maximum of $0.25 per page

for photocopies, which includes the time spent by a person to perform the photocopying task.

This fee of $0.25 per page was applied by the Public Body in this instance. 

As referenced by the Public Body in its submissions, there is no discretion for a public body

to charge any fee after the initial fee of $5.00, until the amount of time spent, as estimated

by the Public Body, exceeds two hours.  This is required by section 76 of the FOIPP Act,

combined with the regulations relating to fee estimates.  In fact, the public bodies’ policy is

to not charge applicants for the first two hours of time spent searching and retrieving records.
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Do the records at issue fall under the definition of “personal information” of the

Applicant, as found at section 1(i) of the FOIPP Act?

Although section 76(1) of the FOIPP Act, combined with section 9(4) of the regulations,

indicates that a decision to charge a fee for service is discretionary, section 76(2) limits the

fees charged for personal information of an applicant.   Section 76(2) allows an applicant to

have access to the applicant’s personal information held by a public body, being charged only

the costs incurred by the public body for producing the copies.  In other words, there is no

charge for search or preparation time where the records requested are personal information

of the Applicant.

The FOIPP Act sets out a definition of “personal information” at section 1, as follows:

1. In this Act

. . .

(i)  “personal information” means recorded information about an

identifiable individual, including 

(i)  the individual’s name, home or business address or home or

business telephone number;

(ii) the individual’s race, national or ethnic origin, colour or

religious or political beliefs or associations,

(iii) the individual’s age, sex, marital status or family status,

(iv) an identifying number, symbol or other particular assigned

to the individual, 

(v) the individual’s fingerprints, blood type or inheritable

characteristics,

(vi) information about the individual’s health and health care

history, including information about a physical or mental

disability,

(vii) information about the individual’s educational, financial,

employment or criminal history, including criminal records

where a pardon has been given,

(viii) anyone else’s opinion about the individual, and

(ix) the individual’s personal views or opinions, except if they

are about someone else;



Page 15 of  23

Findings Regarding ISSUE #1, fee estimate:

With the background of the above-noted guidelines, I find that the Public Body’s calculation

of the fee estimate in this review was reasonable.  I have based my finding upon a review of

the Applicant’s request, the records retrieved by the Public Body and provided to me, and the

summary of documents yet to be searched.

I also find that the amount of the Applicant’s own personal information contained in the

records responsive to the request is approximately 20 %.  While the majority of the requested

records may indeed contain information which interests the Applicant, they do not satisfy the

definition of “personal information” as set out at section 1 of the FOIPP Act, noted above.

Clearly, the Applicant’s request for information concerning the Applicant will satisfy the

definition.  In addition, documents relating to a meeting with the head of the Public Body at

which the Applicant was present may contain the Applicant’s personal information.  The

remainder of the categories of information requested by the Applicant do not satisfy the

definition of the Applicant’s “personal information”, and are therefore not excepted from the

fee estimate pursuant to section 76(2) of the FOIPP Act.  It may well be that an item of

personal information of the Applicant is present under some other category of records

searched, but I have received no evidence that this is the case.

The Public Body estimates 12 hours for search and preparation time of the records which do

not contain the Applicant’s personal information.  While the Public Body has not broken the

time estimate down between location and retrieval, and handling and preparation in its

submissions, I have done so in order to examine the reasonableness of the Public Body’s time

estimate.
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With regard to location and retrieval time for the remaining records (those which are not the

personal information of the Applicant), due to the many categories of information requested,

a large number of files would have to be searched by the Public Body.  While the categories

of records may appear to be related, they are, in fact, separate, and would require separate

searches.  The time span of the records to be located is at least 2 to 4 years, further

broadening the search time required.  It is not unreasonable to expect that a public body

would have to spend 12 hours searching and retrieving the records requested.

With regard to handling and preparation time, a review of the records provided indicates that

there are several categories of records containing third party information which may involve

severing.  In particular, two categories of information relate to third party complaints, and

two further categories of the request relate to third party employees of a public body.  A

reasonable estimate for severing would be one-third of the records, or 67 pages out of 200

pages of records.  At two minutes per page, this would mean a preparation time of 134

minutes, or two hours and 14 minutes.

The Commissioner has no authority to increase a fee provided by a Public Body.  As such,

I will simply confirm the reasonableness of the fee provided, as follows:

Search and Preparation Fee 12 Hours at $20 per hour  $240.00

Copy charges 200 pages at $.25 per page       50.00

Shipping costs To be picked up         0.00

TOTAL FEE ESTIMATE  $290.00
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ISSUE #2:  Did the Public Body reasonably apply the provisions of the FOIPP Act in

reaching its decision to deny a full fee waiver to the Applicant?

Section 76(4) gives the head of a public body the option of excusing an applicant from

paying all or part of a fee if, in the opinion of the head, the applicant cannot afford the

payment or for any other reason it is appropriate to excuse payment, or if the record relates

to a matter of public interest, including the environment, or public health or safety.

Inability to Pay:

The two relevant considerations for a public body when deciding whether to grant a fee

waiver based on inability to pay are, (i) whether the applicant supplied sufficient evidence

of an inability to pay, and (ii) whether the applicant was provided the same records without

charge on a previous request.  I dealt with the second consideration in Order 07-004, but it

has  no application to the facts of this case.  Rather, the focus should be on the evidence of

inability to pay.  

The Public Body points out in its submissions that a finding of financial hardship by itself

does not mean a public body must waive the fee.  The head of a public body must still

consider all the circumstances and exercise their discretion to determine whether an applicant

should be excused from paying all or part of the fee.  The decision maker should consider all

of the circumstances, including the purposes of the FOIPP Act, and should seek answers to

the following questions:  

1. Has access been given to similar records at no cost?

2. Would waiver of the fee shift an unreasonable cost burden for responding from the

applicant to the public body? and
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3. Did the applicant cooperate or work constructively with the public body, including

narrowing or clarifying the access request where it was reasonable to do so?  Has the

applicant unreasonably rejected a proposal by the public body which would reduce the

costs of responding to the access request? 

It is notable that whether the Applicant has sufficiently justified a need for the records is not

a factor to be considered by the Public Body (Order 03-001 and Alberta Order F2003-025),

nor has the Public Body made such a claim in this instance.

Public Interest -  Do any of the records at issue constitute records relating to a matter of

public interest as set out at section 76(4)(b) of the FOIPP Act? 

The Public Body points out, correctly, that the issue of public interest was not raised by the

Applicant during the initial request for a fee waiver.  Therefore, this issue was not included

by the Public Body in its judicious exercise of discretion.

Order 03-001 sets out two questions which should be addressed by a public body before

exercising its discretion to allow a fee waiver under section 76 (4)(b):

1. Does the record relate to a matter of public interest?

2. If the record does relate to a matter of public interest, should discretion be exercised

to excuse the applicant from paying all or part of the fee?

In Order 03-001, I pointed out that the records need only relate to a matter of public interest

in order to satisfy this requirement of section 76(4)(b).  At page 14 of that order I noted that

“determining whether a matter is a public interest matter is what is expected, rather than

determining whether each page of a record is in the public interest.”  
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A public body has an obligation to exercise its discretion fairly and judiciously, taking into

consideration the relevant facts and circumstances surrounding the issue, as well as the

principles and objects of the FOIPP Act.

The Alberta Information and Privacy Commissioner speaks to the matter of public interest

in Order 96-002, where at page 17 he states: 

Part of the balancing act involves the burden of the cost of

disclosure to the taxpayer on one side and open and transparent

government on the other side.  In a given case, it is possible that

the weight of public interest considerations might not outweigh

the public interest in favour of the $25.00 initial fee, but might

be such as to outweigh any further fees.  That is to say, I do not

think that a decision that there is not enough public interest to

justify waiving the initial fee necessarily means that there is not

enough public interest to justify waiving further fees.  The

decision of the Legislature in levying an initial fee has to be

respected and given some weight, but the principle that money

should not be a bar to access which is in the public interest must

also be considered.

Again in Order 03-001, drawing on research from other provinces, I found that when

considering whether a record is one of public interest, a public body should consider the

following:

a. Does the subject of the records relate directly to the environment, public health

or safety?

b. Has the subject of the records been a matter of recent public debate?

c. Do the records disclose how the public body is allocating financial or other

resources?

d. Will the records contribute to the public understanding of an important issue,

i.e. open and transparent government?

e. Will disclosure add to public research on the operation of Government?
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f. Has access been given to similar records at no cost?

g. Have there been persistent efforts by the applicant or others to obtain the

records?

When considering whether to use discretion in waiving fees, the head of a public body should

also consider the following:

1. Is there a reasonable expectation that the public could benefit from

disclosure of this record? 

2. Would waiver of the fee shift an unreasonable cost burden for

responding from the applicant to the public body?

3. Would the records contribute to debate on or resolution of the matter of

public interest?

4. During the Request for Access process:

(a)   Was the public body timely in responding to the request and did it

fulfill its duty to assist?

(b)   Did the applicant, viewed reasonably, cooperate or work

constructively with the public body, where the public body so

requested, during the processing of the access request, including

narrowing or clarifying the access request where it was reasonable to

do so? and

(c)    Has the applicant unreasonably rejected a proposal by the public

body which would reduce the costs of responding to the access request?
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Findings regarding ISSUE #2: Fee Waiver

Public Interest:

As noted above, in order to determine whether a record is one of public interest as described

in section 76(4)(b) of the FOIPP Act, there are a host of questions to consider.  The first is

whether the subject of the records relate directly to the environment, public health or safety.

The Public Body states, twice, that the information requested does not constitute a significant

matter of public interest.  The test is not as narrow as that.  In this instance, I find that the

subject of two categories of records does relate to a matter of public interest, namely, school

bus safety.  The issue of school bus safety has been a matter of public debate, as there has

been news coverage of the bus crowding issue about which the Applicant seeks records, and

more recent news coverage of a bus maintenance issue.  The subject of school bus safety is

a matter of public interest, and a portion of the records requested by the Applicant relate to

this matter.  Further, if there is a report studying overcrowding on buses, one category of

record which the Applicant seeks, it may serve to contribute to the public understanding of

this public interest issue.

I find that the head of the Public Body should grant a full fee waiver for those documents

which relate to the bus safety issue.  A review of the records indicates that approximately

10 % of the records requested may fall into this category, reducing the total fee estimate by

$27, for a total fee estimate of $243, before considering the Applicant’s inability to pay.

Inability to Pay:

In every other respect, I find that the head of the Public Body exercised its discretion

carefully, thoroughly, and in a balanced fashion by applying a 50 % fee waiver due to the

Applicant’s demonstrated financial hardship.  Therefore, I would reduce the above-calculated

fee by 50%, for a total fee estimate charged to the Applicant of $121.50. 
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The Applicant has demonstrated some inability to pay the fees associated with the access

request.  Although the Applicant has certainly demonstrated a difficult financial position,

neither I nor the Public Body have been provided with sufficient evidence to conclude that

the Applicant cannot afford to pay a portion of the fees.  In fact, the Applicant has advised

of assets which are currently for sale, which sales may put the Applicant in a more favourable

financial position.

I find that both parties cooperated to reduce the fee by narrowing the request, and that the

Applicant did not unreasonably reject any proposal by the Public Body which would reduce

the volume of records, along with the cost.  However, I agree with the Public Body that a full

waiver of the fee would shift an unreasonable cost burden for responding from the Applicant

to the Public Body.  I find that the Public Body’s decision to allow a 50 % fee waiver based

on inability to pay was reasonable, considering all of the circumstances.

IX. ORDER

Based on the evidence and submissions provided to me, I find that the head of the Public

Body, with the help of a very competent FOIPP Coordinator, used their best efforts to

calculate the fee estimate for the Applicant in good faith.  I wish to commend the head of the

Public Body for the significant efforts in working with the Applicant to provide the records

requested at a reasonable cost. 

Based on my findings set out above, I order the head of the Public Body to reduce the fee

estimate charged to the Applicant to $121.50, taking into consideration the reduced fee

estimate, along with the partial fee waiver allowed above.
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In accordance with section 68(1.1) of the FOIPP Act, the head of the Department of

Education shall not take any steps to comply with this order until the end of the period for

bringing an application for judicial review of the order under the Judicial Review Act.

  

                                                                                        

                                     Karen A. Rose

Acting Information and Privacy Commissioner
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