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OFFICE OF THE

INFORMATION & PRIVACY

COMMISSIONER

for

Prince Edward Island

Interim Order No. 08 - 003

Re: Department of Education

Prince Edward Island Acting Information and Privacy Commissioner

Judith M. Haldemann

August 20, 2008

I.  BACKGROUND

This review arises out of 16 separate requests to access information submitted by the

Applicant to the Department of Education (the “Public Body”) under the Freedom of

Information and Protection of Privacy Act (the “FOIPP Act”), all received by the Public

Body between September 18 and September 24, 2007.  To simplify the access to information

process, the Public Body consolidated the 16 individual requests into three broad requests.

By letter dated October 16, 2007, the Public Body informed the Applicant that a combined

fee estimate had been calculated for the three requests, and that a payment of $250.00 would

be required to cover the costs of fulfilling the requests.  Based on the fee schedule set by the
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regulations under the FOIPP Act, the Public Body estimated a $130.00 search and

preparation fee based on 6.5 hours, a $110.00 photocopying fee, and a $10.00 shipping fee.

The Public Body provided an opportunity for the Applicant to narrow the scope of the

requests to reduce the costs, and advised the Applicant of the right to request a full or partial

fee waiver from the head of the Public Body; the Applicant paid the fee estimate in full on

October 22, 2007.

By letter dated January 15, 2008, the Public Body provided the Applicant with partial access

to the records requested, accompanied by an index of the records at issue.  In this letter, the

Public Body  informed the Applicant of the sections of the FOIPP Act being relied on to deny

access to the information that was severed from the records provided and to deny access to

some records in their entirety.  The letter concluded by informing the Applicant of her right

to request a review by the Commissioner of any matter associated with her access request.

The Applicant sent a letter to the Public Body dated February 18, 2008, expressing her

opinion that the fee estimate paid by her for the documents received was too high, and

requesting clarification on why particular information was not provided.    The Public Body

received this letter on February 25, 2008, and responded to the Applicant by letter dated

February 29, 2008, providing a detailed explanation for the fee estimate, as well as further

explanation on why various information was not provided.  Pertaining to the fee estimate, the

Public Body noted the 10 year time-line of the records that were being requested, the broad

area of topics they covered, the size of the search (4,000-8,000 pages of records), as well as

the unsuccessful attempts made by the Public Body to work with the Applicant in narrowing

the requests.  The Public Body also noted that the actual cost of providing the documents was

$317.50, as compared to the $250.00 paid by the Applicant. In this letter, the Public Body

detailed its procedure in dealing with fee estimates. It explained that the second step to

processing the request was omitted, which would have resulted in a follow-up letter to the
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Applicant requesting the remainder of the fee and outlining the sections of the FOIPP Act

under which the information was being withheld.  This step would have allowed the

Applicant to reconsider how the  request was stated and to work with the Public Body to

clarify the request and reduce the fees.

By letter dated March 15, 2008, and received on March 25, 2008, the Applicant requested

a meeting with the Commissioner to discuss the access requests.  To clarify whether the

Applicant wished the Commissioner to commence a review, this office offered to schedule

a telephone conference with the Applicant by letter dated April 7, 2008.  The letter also

advised the Applicant of the possibility that the 60-day limit under clause 61(1)(a) of the

FOIPP Act to request a review may have been exceeded, and that the Commissioner may

need to extend the time period for filing a review.  A  telephone conference between the

Applicant and the Commissioner occurred on Friday, April 11, 2008, and follow-up emails

between this office and the Applicant on April 15 and 16, 2008, clarified that the Applicant

was requesting a review of both the fee estimate and the decision of the Public Body to deny

access to certain severed information and certain records as a whole.

On the issue of timeliness, the Applicant stated that the decision letter of the Public Body

dated January 15, 2008, was not received by the Applicant until January 24 or 25, 2008.  The

Applicant also assumed that the further exchange of correspondence between the Applicant

and the Public Body pertaining to the request during the month of February, 2008, extended

the time for making a request for review.

By letter dated April 16, 2008, this office informed the Public Body of the request for review,

and advised the Public Body that a question arose due to the timeliness of submitting the

request for review.  The Public Body was asked to provide its submissions on timeliness,

including whether or not the time for submitting a request for review should be extended.
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On April 29, 2008, this office received the submissions of the Public Body by letter dated

April 28, 2008.  A copy of that letter was sent to the Applicant by letter from this office dated

May 30, 2008, requesting submissions in response to the submissions of the Public Body; the

Applicant’s response dated June 12, 2008, was received on June 16, 2008.  The Public Body

was given an opportunity to submit a final reply to those submissions by letter dated July 8,

2008, and on July 22, 2008, this office received the Public Body’s response.  The result of

this process is this interim decision on the matter of the timeliness of making a request for

review in respect of a waiver of fees, and in respect of the decision to provide or not provide

information in response to an access request.

II. PRELIMINARY ISSUES

Pursuant to clause 61(2)(a) of the FOIPP Act, a request for review must be delivered to the

Commissioner within (i) 60 days after the person asking for the review is notified of the

decision or (ii) any longer period allowed by the Commissioner.  In this case, a question of

timeliness arose at the outset as to whether the time limit for requesting a review had expired

before the Applicant’s request for review was received by the Commissioner’s office, or

whether later correspondence between the parties had the effect of extending that deadline.

Timeliness is a preliminary issue arising from this request for review and it must be treated

in two parts: in respect of the fee estimate and in respect of the access request.  Subclause

61(2)(a)(i) of the FOIPP Act requires a request for a review to be made by an Applicant

within 60 days after the Applicant is notified of the decision of the Public Body.  In this case,

these are the issues respecting timeliness:

(a)  Was the Applicant’s request for review made within the 60-day time period?
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(b) Did the correspondence between the Public Body and the Applicant change the

starting date for the calculation of the 60-day time period? and

(c) Do grounds exist to warrant an extension by the Commissioner of the 60-day time

period?

III.  SUBMISSIONS OF THE PARTIES

Although the Applicant’s request for review was dated March 15, 2008, it was not received

until March 25, 2008.  This request for review was in respect of both the fee estimate and the

request for access. I will consider the issue of timeliness in respect of the fee estimate first,

and then in respect of the request for access, because of the difference of several months

between the two decision letters of the Public Body.

Timing of Request for Review (Fee Estimate):

The date of  the decision letter of the Public Body containing the fee estimate was October

16, 2007.  Receipt of this fee estimate by the Applicant is established as being on or before

October 22, 2007, as can be seen by the Applicant’s signature on the form provided by the

Public Body where she approved the estimate and added the date, October 22, 2007.  A

checkmark by the first of three options provided on the form indicated that the Applicant

would pay the fee estimate quoted and wanted the request to proceed.  This option indicated

that a payment of 50% of the fee estimate would be enclosed and that  the Applicant agreed

to pay the balance prior to the records being released, but the Applicant  noted on the form

that payment was made in full.  Taking the October 22 date as the starting point of the 60-day

deadline for requesting a review under subclause 61(1)(a)(i), the deadline expired on

December 21, 2007.
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The Applicant thought the fee was too much when she received the documents disclosed in

January, 2008.  The Applicant points out in her letter of February 18, 2008, to the Public

Body that, “given the number of areas where information was withheld, along with the

information [I] received  . . .  the fee  . . .  is way too much.”  The Applicant submits that she

was waiting for the Public Body’s response to her letter in order to make a decision on

whether or not to seek a review. The Applicant also submits that the various letters should

have been sent by registered mail.

The Public Body points out that the fee estimate was originally provided to the Applicant by

letter dated October 16, 2007, in which it noted that “[t]he Act allows you 60 days from the

date you receive this notice to request a review  . . .”.   The Public Body submits that months

after the deadline had passed, the Applicant indicated dissatisfaction with the fee and

requested a review of the fee estimate.  The Public Body further submits that “the applicant

is requesting a review of the fee estimate not only after this time period for review has

passed, but after significant staff time was spent retrieving and copying the requested

information.”  The Public Body does not view the correspondence of February 29, 2008, as

adding to, or creating, a new time frame for requesting a review of the fee estimate.

Timing of Request for Review (Access)

The date of the decision letter in which the Public Body provided access to some of the

records at issue, severed information from some other records at issue, and withheld some

other records at issue in their entirety, was January 15, 2008.

The Applicant submits that she did not receive the Public Body’s decision letter dated

January 15, 2008, until January 24 or 25, 2008, stating that the “mail was knocked out of our

mailbox by the wing of the snowplow and the letter was found in the snowbank on one of the
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above-mentioned dates.”  The Applicant points out that the decision letter of January 15,

2008, provides for 60 days to request a review in writing, that being March 15, 2008, but

only if the letter was actually received on the exact day it was written.  The Applicant

suggests that if the letter had been sent by registered mail, it would have been held at the post

office for pick up, and it would have been received in the expected time frame.  In addition,

the Applicant argues that since receiving the decision letter of January 15, 2008, there was

contact between the Applicant and the Public Body by telephone and by a letter dated

February 18, 2008, from the Applicant to the Public Body, and a response from the Public

Body dated February 29, 2008.  The Applicant submits that she was waiting for the Public

Body’s response to her letter in order to make a decision on whether or not to seek a review.

The Public Body submits that its letter of January 15, 2008, notified the Applicant of the

Public Body’s decision in respect of the information disclosed.  The letter also explicitly

informed the Applicant of the 60-day time frame within which a request for review must be

sent to the Commissioner as required  by subclause 61(2)(a)(i) of the FOIPP Act.  The Public

Body submits that this provision of the FOIPP Act clearly identifies the criteria used to

determine the beginning date for that 60-day time period during which a request for review

may be  made, unless the Commissioner extends the time under subclause 61(2)(a)(ii).  The

Public Body submits that a letter dated February 29, 2008, was sent to the Applicant only as

response to questions concerning the decisions about the fee estimate and the information

that was withheld in response to the requests.  The Public Body points out that the letter does

not contain any reference to a further time period to request a review and, therefore, should

not be seen as constituting an extension to the initial 60-day time period. The Public Body

submits that the statutory 60-day time period provides applicants with ample time to assess

the resolution of their access request and to consider the submission of a review request.  The

Public Body considers that an extension to this 60-day time period should only be granted

in exceptional circumstances or overriding considerations if the parameters set out in
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subclause 61(2)(a)(i) of the FOIPP Act are to have any real meaning, and that the

circumstances of this request do not constitute such exceptional circumstances or overriding

considerations.

IV. ANALYSIS

In considering the issue of timeliness, I must look at the dates of the relevant letters of the

Applicant and Public Body.  In the case of the fee estimate, the decision letter of the Public

Body was clearly received by the Applicant no later than October 22, 2007.  The letter stated

that “[S]ection 60 of the Freedom of Information and Protection of Privacy Act allows you

to ask the Information and Privacy Commissioner to review any matter associated with your

request.  The Act allows you 60 days from the date you receive this notice to request a review

by writing to the Information and Privacy Commissioner . . . ”  The Applicant signed the

form included with the letter of the Public Body and dated it October 22, 2007, choosing the

first option on the form whereby she sent payment in full of the fee estimate.  Nothing further

was brought up by the Applicant in respect of the fee until March, 2008.

In the case of the fee estimate, I must find the Applicant out of time, as several months had

passed between the October 16, 2007, letter of the Public Body, and the date of the

Applicant’s request for review in March, 2008.  The FOIPP Act has time frames around

which it revolves, and public bodies have developed standards by which they clearly specify

those deadlines as mandated by the FOIPP Act.  I agree with the Public Body that allowing

a review of the fee in such circumstances would undermine the legislated time lines set out

in the FOIPP Act.

The situation is different in the case of the timeliness of the request for review in respect of

the decision letter of the Public Body by letter of January 15, 2008.  In that situation, the
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issue of whether the Applicant is out of time to request a review differs by days, not months.

I did a cursory review of several Acts and their deeming provisions in respect of notices sent

by mail, since the FOIPP Act does not address that point.  Some Acts allow for three days

after mailing [Medical Act, subsection. 54(2); Consumer Reporting Act, subsection. 19(2);

Employment Standards Act, subsection.  40(2)]; some allow for five days [Family Law Act,

subsection. 23(2);  Adoption Act, subsection. 3.3(2)(a); Animal Health and Protection Act,

ss.3.2(4)(c)].  One Act allowed for seven days after mailing [Engineering Profession Act,

subsection.  22(2)] and one allowed eight days [Partnership Act, subsection. 51(8)].

I cannot agree with the Public Body that the 60-day time period commences from the date

of its decision letter.  It was not possible for the Applicant to have received the letter by mail

on the date that it was sent.  In addition, I believe that there is an internal delay of at least one

day, as the Public Body sends its mail to the government mail room where it is sorted and

forwarded onto the post office or interoffice mail, as the case may be.

The actual issue is how to determine when the 60-day time period commences.  The

Interpretation Act deals with computation of time and says at subsection 23(2):

(2) Where the time for doing an Act falls or expires on a holiday, the time is extended

to the next day that is not a holiday.

Subsection 23(5) says:

(5) In the calculation of time not expressed as clear days ... the first day shall be

excluded and the last day included.
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In my opinion, up to five days is needed for mail to reach an addressee.  Five days after the

Public Body’s decision letter of January 15, 2008, (excluding the date of the letter) is January

20, 2008,  which is a Sunday.  The next business day is January 21, 2008, which would be

the date of receipt of the letter.  By counting 60 days from January 22, 2008 [the 21st is not

counted under subsection 23(5) of the Interpretation Act], we reach March 20, 2008, being

five days previous to the date of the receipt of the Applicant’s request for review.  It is not

unreasonable to extend the time by five days under the circumstances.

V. FINDINGS

I find that the Public Body did make reasonable efforts to notify the Applicant that it was

open to working with the Applicant to try to be more specific in the access request which

would result in a reduced fee to be paid by her.  The Public Body’s letter was specific on that

point.  However, in my view, the wording used in the letter was more clear in explaining that

point, than was the form providing the options on the fee estimate.  I suggest that the form

be revised to use wording closer to the letter, so as to provide greater clarity to an applicant

deciding which option to take on the payment of fees for access to information.  In addition,

I noted that the reference to a request for review was only to section 60, but it could have also

included a reference to section 61, which deals with the deadlines for requesting a review.

I find that the Applicant did know that there was a deadline to request a review of the fee

estimate, because the letter from the Public Body dated October 16, 2007, specifically states

that a review under section 60 of the FOIPP Act may be requested within 60 days.  However,

I find that the Public Body was incorrect in stating that the Applicant had “60 days from the

date of this notice to request a review.”  Subclause 61(2)(a)(i) of the FOIPP Act specifically

states that the time for requesting a review is “60 days after the person asking for review is

notified of the decision.”  I further find that it is within my jurisdiction to make a
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determination as to when the notice was received in any particular case.

The Applicant also argued that the various letters should have been sent by registered mail.

I find that this argument is not supported by the FOIPP Act, which, being silent on the point,

allows  ordinary mail to be used.  On the point of the snow and the mailbox, it is not

necessary to address that, other than to say that it is a matter between the Applicant and the

post office.

The Applicant did not raise her concerns about the fee estimate until months later, when the

documents and the index indicating the severed or withheld documents were sent to her by

the Public Body.  I have some sympathy for the Applicant’s feeling that she did not get as

much as she expected in light of the amount of money she paid.  However, I must also

recognize that the Public Body had to spend considerable time and effort to provide the

documents requested, while at the same time staying within the provisions of the FOIPP Act

in protecting third party privacy and dealing with the exceptions to disclosure.

A difference in perception between an applicant and a public body is probably a frequent

occurrence.  The former thinks that the money paid entitles him or her to everything a public

body has on a subject.  A public body, on the other hand, sees the time and effort of sifting

through files for relevant documents, then going through those documents to comply with

other provisions of the FOIPP Act before releasing them, severing parts of them, or

withholding them, as the case may be, as being a process required to perform its obligations

under the FOIPP Act.  I find that a public body has to provide its statutory rationale for

withholding a document, or part of a document, which then results in reasonable disclosure

under the FOIPP Act. The nature of a freedom of information regime is that there are specific

statutory exclusions to disclosure, and these of necessity often result in less than 100%

disclosure of the records at issue to an applicant.
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VI. CONCLUSIONS

Based on my findings set out above, I make the following orders:

1. The request for review of the fee estimate was well beyond the 60 days for requesting

a review as set out in clause 61(2)(a)(i) of the FOIPP Act.  Further, the circumstances of the

request for review of the fee estimate do not warrant an extension of the review deadline.

The request for review of the fee estimate is denied.

2. Because I deemed five days to be a reasonable period of mail transit after a letter is

mailed, and the expiry of the deadline must be calculated in accordance with the

Interpretation Act, the Applicant was five days beyond that deadline.  I consider that the

circumstances warrant the extension of the time for receiving the request for review in

respect of the access request.  I order that the request for review in respect of the access

request may go forward.

In accordance with subsection 68(1.1) of the FOIPP Act, the head of the Public Body shall

not take any steps to comply with this order until the end of the period for bringing an

application for judicial review of the order under the Judicial Review Act R. S. P. E. I. 1988,

Cap.  J-3.

                                                                          

Judith M. Haldemann

Acting Information and Privacy Commissioner
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