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OFFICE OF THE

INFORMATION & PRIVACY

COMMISSIONER

for

Prince Edward Island

Order No. 08-004

Re: Department of Health

Prince Edward Island 

Acting Information and Privacy Commissioner

Judith M. Haldemann

September 19, 2008

I. BACKGROUND

This review arises out of a request to access information made by an applicant (the

“Applicant”) under the Freedom of Information and Protection of Privacy Act (the “FOIPP

Act”) to the Department of Health (the “Public Body”). By letter dated September 15, 2007,

with attached request to access information form, the Applicant applied for access to any and

all medical records in existence for three deceased third parties presumed to be relatives of

the Applicant’s client (the “Client”).  The Client had been given up for adoption by the

Client’s biological mother at birth, but the Client’s birth and the adoption is unknown to any

other member of the Client’s biological family. The Applicant asked that the request be kept

confidential in light of the Client’s status as an adoptee and the fact that the biological family
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is not aware of the Client’s existence for the reasons explained below.

The Public Body informed the Applicant  in a letter dated October 10, 2007, that the medical

records of one of the three third parties could be released pursuant to clause 15(2)(i) of the

FOIPP Act, as the personal information is about an individual who has been dead for at least

25 years.  The Public Body advised the Applicant that the request for the medical information

of the remaining two third parties could not be provided to the Applicant, as it did not meet

the requirements of clause 15(2)(i).  By further letter dated November 13, 2007, the Public

Body advised the Applicant that any medical records pertaining to the first third party who

has been deceased for 25 years or more had been destroyed prior to the request for access to

information made by the Applicant.

This office received a letter dated December 5, 2007 from the Applicant, requesting a review

of the decision of the Public Body to refuse access to the records of the two third parties. The

Applicant submitted that there are extenuating circumstances under which the request is

made and that the information requested could establish a significant mitigating factor to be

used in arguing against a death sentence being imposed on the Client in the United States

jurisdiction (“State”) where he is being held.

Due to the Applicant’s request for confidentiality, the Public Body was unable to notify any

person who may have been able to consent to disclosure of the records on behalf of the

deceased third parties, such as their personal representatives.

By letter dated January 9, 2008 to the Public Body, this office sent a copy of the Applicant’s

request for review, asking the Public Body to forward any records pertinent to the review to

the Commissioner and to provide its submissions by February 15, 2008.  This office also sent

a letter dated January 9, 2008 to the Applicant, providing guidance in respect of the
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interpretation and application of section 15 of the FOIPP Act.  The Applicant’s desire to

maintain the confidentiality of the request was confirmed, and the Applicant’s submissions

were requested to be supplied to this office by February 15, 2008, together with confirmation

of the urgency of the matter and the date of the sentencing hearing.  On February 13, 2008,

the Applicant verbally requested an extension of time to file the submissions, followed by

a written request of the same date.  The Commissioner granted the Applicant’s request and

extended the time for both parties to provide submissions to February 29, 2008, confirming

the extension by letter to each party dated February 13, 2008.  Both submissions were

received on February 29, 2008.  On March 17, 2008, this office received from the Applicant

a copy of a certified order of a judge in the State confirming the strict confidentiality under

which the records would be used to minimize any invasion of the personal privacy of the

deceased persons.  By letters dated April 17, 2008, this office posed further questions to be

answered by each party in an attempt to better understand their positions.  The additional

submissions of the Public Body were received by letter dated April 30, 2008, and upon a

further reminder to the Applicant dated May 29, 2008, additional details were received from

the Applicant by letter dated June 13, 2008.  A copy of the submissions of the Public Body

was provided to the Applicant by letter dated June 25, 2008, for response.  A copy of the

Applicant’s submissions, including its final response of July 11, 2008, was provided to the

Public Body by letter dated July 21, 2008, and the Public Body was given the opportunity of

a final reply to those submissions.  The Public Body’s final reply dated July 25, 2008, was

received by this office on July 29, 2008.

II. RECORDS AT ISSUE

The records at issue in this review are medical records of two deceased biological relatives

of the Client.
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III. BURDEN OF PROOF 

Subsection 65(3) of the FOIPP Act states:

65(3)  If the inquiry relates to a decision to give an applicant

access to all or part of a record containing information about a

third party, 

(a)  in the case of personal information, it is up to the

applicant to prove the disclosure of the information

would not be an unreasonable invasion of the third

party’s personal privacy; and

(b) in any other case, it is up to the third party to prove

that the applicant has no right of access to the record or

part of the record.

Under subsection 65(3), the initial burden of proof lies with different parties, depending upon

which exception of the FOIPP Act is claimed.  This review relates to third party personal

information contained in the records at issue that are being withheld by the Public Body.

Thus, the burden of proof is on the Applicant to prove that disclosure of the records at issue

would not be an unreasonable invasion of the third parties’ personal privacy.

IV. ISSUE

Both parties agree that the records at issue contain personal information of the third parties

as defined by clause 1(i) of the FOIPP Act. The issue is whether any provision of section 15

of the FOIPP Act applies whereby disclosure of the records at issue would not be an

unreasonable invasion of the personal privacy of the third parties.
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V. SUBMISSIONS OF THE PUBLIC BODY

The Public Body considered subsection 15(2) of the FOIPP Act in respect of the Applicant’s

request.  In the case of clause 15(2)(a), the Public Body submits that this provision does not

apply to this request as the third parties are deceased.  The Public Body points out that clause

71(1)(a) of the FOIPP Act provides that the powers of a deceased individual under the FOIPP

Act may be exercised by the deceased third party’s personal representative in matters of the

individual’s estate.  The Public Body submits that the third parties cannot give their consent,

that clause 71(1)(a) does not apply, and that the Client has specifically requested that there

be no contact with family members of the deceased.  In considering clause 15(2)(c) of the

FOIPP Act, the Public Body submits that sections 2 and 48 of the Adoption Act take

precedence over the FOIPP Act in accordance with clause 14(b) of the FOIPP regulations.

Section 2 of the Adoption Act speaks to the rights of the birth parent, the child, and the

adoptive parent, but not to the rights of the family of the birth parent, and refers only to non-

identifying information concerning background and heritage.  Section 48 the Adoption Act

provides for the disclosure of non-identifying information, but only where the adoption was

effected in Prince Edward Island.  The Public Body points out that the information contained

in the records at issue is not non-identifying, and that the adoption of the Client did not take

place in Prince Edward Island. The Public Body submitted that the other clauses of

subsection 15(2) do not apply to this case.

The Public Body also considered subsection 15(4) of the FOIPP Act as supporting its

contention that disclosure of the personal information in the records at issue is presumed to

be an invasion of a third party’s personal privacy.  The Public Body quoted clause 15(4)(a)

(medical, psychiatric or psychological history, diagnosis, condition, treatment or evaluation)

and clause (h) (racial or ethnic origin or religious or political beliefs or associations) and

confirmed that the information requested by the Applicant may fall within those clauses.
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Finally, the Public Body considered subsection 15(5), first pointing out that clause 15(5)(c)

(personal information relevant to a fair determination of the applicant's rights) could favour

disclosure in this case.  The Public Body further considered clause (f) (personal information

supplied in confidence) and clause (h) (disclosure may unfairly damage the reputation of any

person referred to in the record requested by an applicant).  The Public Body also makes

reference to other relevant circumstances which the Alberta Information and Privacy

Commissioner has previously identified that are not specifically listed in subsection 15(5),

but that can be considered in making a decision under subsection 15(5). [quoted with

approval in previous decisions under the FOIPP Act of this province]  The Public Body

argued in favour of non-disclosure due to the nature and content of the records, the fact that

the third parties in this case are unable to refuse or consent to the release of their personal

information, and that the Applicant is not required to maintain the confidentiality of personal

information once it has been released to it.  The Public Body also took into consideration the

fact that it was unable to notify representatives of the third parties as it normally would under

section 28 of the FOIPP Act, as well as being unable to determine the impact that disclosure

might possibly have on the reputation of the third parties because of the unique

circumstances of this case which required a higher degree of confidentiality in favour of the

Client.

The Public Body considered subsection 8(2) of the Hospitals Act, which states that “no

person shall disclose information relating to the health services provided to, or the medical

condition of any patient, without the consent of the patient”, noting that the exceptions  found

in that subsection are not applicable to this case.  The Public Body applied the principles of

privacy, access, security and confidentiality, as outlined in its Privacy Manual - Protection

of Personal Information, and specifically section 2.1, the definition of “personal

information”, section 2.2, the definition of “personal health information”, section 4.3,

consent for the collection, use or disclosure of personal information, and section 4.5, limiting
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use, disclosure and retention of personal information.

VI. SUBMISSIONS OF THE APPLICANT

Both parties agree that the two third parties who are the subject of this order died in 1986,

the latest of which was in July of that year.

The Applicant acknowledges “that the application of s. 15(2)(b) of FOIPP may be negated

in (the Client’s) circumstances,” but goes on to say of the Client that “due to these unique

circumstances, and our inability to take advantage of s. 15(2)(b) of FOIPP is an important

circumstance of consideration in this appeal.”  The Applicant submits that the identities of

the deceased third parties and their medical conditions are already known to it, and that the

records at issue are needed to establish a documented, family medical condition that could

be a mitigating factor to be considered by a judge in the State in deciding whether or not to

impose a death sentence on the Client.

The Applicant also raises an argument under clause 15(2)(c) of the FOIPP Act, where an Act

of Prince Edward Island or Canada authorizes or requires a disclosure. The Applicant provided

a copy of an order respecting the records at issue, ordered by the Superior Court of the State

and submits that the State order includes terms and conditions that limit the use of the third

party information to ensure that no personal information disclosed by the Public Body will

constitute an unreasonable invasion of privacy.  The Applicant’s argument appears to be that

once the State order is registered with the Prince Edward Island Supreme Court, disclosure

of the third party personal information would not be an unreasonable invasion of the deceased

third parties’ personal privacy as it would fall under the Canada Evidence Act, which would

then bring it under clause 15(2)(c) of the FOIPP Act.  The Applicant notes section 46 of the

Canada Evidence Act and submits that it provides authority for any court or judge outside of
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Canada to order the production of documents in any pending civil, commercial or criminal

matter.  The Applicant  further relies on a Supreme Court of Canada decision in District Court

(United States of America) v. Royal American Shows, Inc., [1982] 1 SCR 414, 134 D.L.R. (3d)

23, S.C.J. No. 16, where the court decided that section 46 of the Canada Evidence Act was

broad enough to support a similar request for the production of documents, and states:

The court noted that its decision was aligned with the principle that comity

should be given a liberal interpretation in relation to requests for judicial

assistance; and also because “documents for use in criminal proceedings are not

expected to walk into Court unescorted.”

The Applicant agrees that disclosure of the records at issue would be presumed to be an

unreasonable invasion of personal privacy of the deceased third parties under subsection 15(4)

of the FOIPP Act.  However, the Applicant argues that this presumption is rebutted after

considering the factors found at subsection 15(5), and having regard to all of the relevant

circumstances, submits that these factors provide a solid basis in favour of disclosure,

particularly clauses (c), (e), (f), (g) and (h).  The Applicant asks that consideration be taken of

clause 15(5)(c), a fair determination of the applicant’s rights, and quotes four circumstances

that must be present in order for the clause to be considered a relevant circumstance, as stated

by the Alberta Information and Privacy Commissioner and approved in Order No. 05-004 of

this office:

. . . evidence establishing that all four of the following circumstances have been

fulfilled must be placed before the Commissioner:

a)  the right in question is a legal right which is drawn from the concepts

of common law or statute law, as opposed to a non-legal right based

solely on moral or ethical grounds; 

b)  the right is related to a proceeding which is either existing or

contemplated, not one which has already been completed;

c)  the personal information which the applicant is seeking access to has
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some bearing on or is significant to the determination of the right in

question; and 

d) the personal information is required in order to prepare for the

proceeding or to ensure an impartial hearing.

(Alberta Orders 99-028 [32, 33], 99-037 [38], 2000-027 [41], 2000-032 [44-45],

2001-027 [40]).

The Applicant argues that such circumstances are present in this matter.

The Applicant suggests that clause 15(5)(e) of the FOIPP Act (unfair exposure to financial or

other harm) does not hold true in this matter, as the third parties have been deceased for at least

21 years and are clearly not at risk to being exposed unfairly to financial or other harm.  The

Applicant quotes from Dickie v. Nova Scotia [1999] N.S.J. No. 116 (N.S.C.A.), which was

confirmed in French v. Dalhousie University [2003] N.S.J. No. 44 (N.S.C.A.) to provide

guidance on the interpretation of the factor found at clause 15(5)(f) (personal information

supplied in confidence) and quotes the following, arguing that it provides authority for

releasing confidential information under the proper circumstances, including circumstances

inherent within this review:

The judge interpreted s. 20(2)(f) to mean, that in order to be confidential, the

provider of the information must believe that the information will never be

revealed. With respect, I disagree. The fact that information may have to be

revealed does not, of itself, make the information any less confidential. Medical

records, for example, are both highly confidential and subject to disclosure in

litigation where relevant.

The Applicant submits that clause 15(5)(g) weighs in favour of disclosing the records in that

the personal information collected was first-hand, independent and factual information

recorded by medical professionals and caretakers, and that it is highly unlikely to be inaccurate

or unreliable.  As well, the Applicant argues that clause 15(5)(h) is rebutted since the
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disclosure would not unfairly damage the reputation of any person referred to in the records

requested by the Applicant.

Other circumstances noted by the Applicant to support disclosure of the records at issue

include: (i) the Client is biologically related to the deceased third parties, (ii) it is not possible

to notify the third parties who are deceased; (iii) it is not possible to give notice to the relatives

of the deceased third parties due to the highly confidential nature of the request; (iv) the only

other records that could be of benefit to the Client and disclosed to the Applicant have been

destroyed; (v) the deceased third parties have very little remaining privacy interest in the

records which are heavily outweighed by the Client’s substantial interest in receiving access

to the information; (v) the information contained in the records at issue could possibly save the

life of the Client by mitigating against a possible death sentence; and (vi) the Client and all

those who would have access to the records at issue if disclosed have agreed to enter into a

confidentiality agreement in that none of the information contained in the subject records

would become part of the public record.

The Applicant also cites the Adoption Act, which calls for a balance of  rights between the birth

parent, the child and the adoptive parent, noting that the paramount consideration is the best

interest of the child. The Applicant notes clause 2(f) of the Adoption Act and the right to non-

identifying information concerning an adoptee’s background and heritage, and clause 2(g),

recognizing an adult adopted person’s desire to discover his or her birth parentage and to

understand his or her identity.  Finally, under section 48 of the Adoption Act, the Applicant

submits that the Client is entitled to any non-identifying information concerning the Client’s

background that would allow the Client to establish and understand the Client’s identification

and parentage. Additionally, the Applicant points out that clause 37(1)(aa) of the FOIPP Act

provides authority to the Public Body to release personal information to a relative of a

deceased third party if, in the opinion of the head of a Public Body, the disclosure is not an
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unreasonable invasion of the deceased third party’s personal privacy.

VIII.  FINDINGS OF THE COMMISSIONER

A. Subsection 15(2) of the FOIPP Act

Both parties agree that the records at issue are personal information of the third parties within

the meaning of the FOIPP Act. Thus, in this case, there must first be a determination whether

subsection 15(2) of the FOIPP Act provides for the disclosure of the records at issue.

(a) Clause 15(2)(a)

The Public Body argues that clause 15(2)(a) does not apply because the third parties are

deceased, and the only persons who could give consent would be the personal representatives

of their estates; but this is not an estate matter.  I agree with that point.  The Applicant did not

argue that point.

(b) Clause 15(2)(b)

In the case of clause 15(2)(b), the Applicant first acknowledged that “the application of clause

15(2)(b) of FOIPP may be negated in [the Client’s] circumstances.” Having said that, the

Applicant argued that the unique circumstances of this case would still result in clause (b)

being applied. However, clause 15(2)(b) clearly requires that both conditions of the clause

must be met in order for it to apply. Although the compelling circumstances are present, notice

of disclosure cannot be sent to anyone because of the strict confidentiality requested by the

Applicant. Clause (b) requires both elements to be present and since they are not, clause (b)

does not apply to this case.
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(c) Clause 15(2)(c)

The Applicant argued that clause 15(2)(c) applies because the provisions of sections 2 and 48

of the Adoption Act authorize or require the disclosure of the records at issue and that these

sections prevail over the FOIPP Act as specified in clause 14(b) of the FOIPP regulations. I

cannot agree that the PEI Adoption Act applies to this case. Information provided by the

Applicant indicates that the Client was born in Alberta and the Applicant  has stated in its letter

of February 29, 2008, that the Client “was adopted at birth in Alberta”. In my opinion,

whatever information might be released respecting an adopted person’s parents or biological

relatives would be governed by the law of the province of adoption. Arguments under this

province’s Adoption Act are irrelevant.  It is therefore unnecessary to deal further with either

party’s arguments under the Adoption Act.

The Applicant also argued that the Canada Evidence Act applies to the release of these records

in response to an order of a foreign court and in the context of clause 15(2)(c) of the FOIPP

Act.  If clause (c) does apply by virtue of registration in the Supreme Court of this province,

the argument is only notional, since the Applicant states only an intention to file the State order

with the Prince Edward Island Supreme Court.  I have no reason to believe that the procedure

to register the order was commenced.  I did ask the Applicant for confirmation that it was in

possession of a certified copy of the order and that point was confirmed by the Applicant, but

nothing was confirmed about registration of the order in this jurisdiction.  

I did some research into the matter of the registration of a foreign order because the Applicant

did not address that point. I am not familiar with the registration process necessary to register

a State order in the Supreme Court of this province; however, I do know from my previous

litigation practice that an order from a foreign jurisdiction is not registrable without further ado

in our Supreme Court.  Upon a short review of the Civil Procedure Rules I found that the Rules
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did not reveal the process for registration of a foreign, non-monetary order. There is legislation

in respect of reciprocal orders (Reciprocal Enforcement of Judgments Act) but that deals only

with monetary judgments. The party seeking registration must follow the process for

registration in the Supreme Court of this province, and a judge of the Supreme Court must

decide whether all or part of that order will be enforced. In addition, a close reading of

subsection 46(1) of the Canada Evidence Act shows that, in this context, it is an application

to the (local) court for an order for the production of documents. Subsection 51(2) of that Act

also provides that in the absence of the procedure for this application, letters rogatory from the

State court to the Prince Edward Island court would be needed in support of the application.

These points were not addressed by the Applicant.

The Applicant states that

. . . under these circumstances the release of the medical records of the deceased third

parties will be Ordered and authorized by Prince Edward Island legislation and that the

disclosure of the medical records will not be an unreasonable invasion of the deceased

third parties’ personal privacy pursuant to s. 15(2)(c) of FOIPP.

I must reiterate that the circumstances referred to by the Applicant do not exist to my

knowledge since I have no reason to believe that registration of the order in the Supreme Court

of this province has occurred.  Thus, I  must conclude that clause 15(2)(c) does not apply at

this time.

(d) Clause 15(2)(i)

Clause 15(2)(i) states that disclosure is not an unreasonable invasion of a third party’s personal

privacy if it is about an individual who has been dead for 25 years or more.  I am sympathetic
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to the idea that the records, at 22 years old, are so close to the expiry date for the 25-year

protection period that it seems likely that any harm of releasing the records before the 25-year

mark would be negligible.  However, there is nothing in subsection (2) that provides me with

any discretion to reduce that time period.  I must therefore conclude that this argument fails.

(e) Other Clauses of Subsection 15(2)

The other clauses of subsection 15(2) are not applicable.

B. Clause 15(4)(a)

In this case, clause 15(4)(a) is the applicable presumption against release of the personal

information of the third parties.  Because of my findings above, the rebuttal of this presumption

can only be accomplished by the success of the Canada Evidence Act argument of the

Applicant discussed under clause 15(2)(c), above.

C. Subsection 15(5)

I am satisfied that the Public Body considered the circumstances of disclosure in accordance

with this subsection.

D. Subsection 8(2) of the Hospitals Act

The Public Body stated that it considered this provision of the Hospitals Act but it is not

necessary in this case to discuss that Act further.
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IX. CONCLUSIONS

In accordance with my findings above, there is only one ground on which the Applicant might

be successful in obtaining the information requested in respect of the deceased third parties,

that being clause 15(2)(c) of the FOIPP Act.  Pursuant to that clause, such information might

be authorized or required by an Act of Prince Edward Island under the present circumstances

as a result of the registration and enforcement of the State order by the Supreme Court of

Prince Edward Island.  I believe that registration of the foreign order in this province has not

taken place and, therefore, this clause of the FOIPP Act is not applicable at this point.  I must

therefore place conditions on the Applicant before any kind of disclosure can be made by the

Public Body.  Until the Applicant has successfully registered the foreign order, the Applicant

has not met the burden of proof required by the Act to justify that disclosure of the personal

information of the third parties would not be an unreasonable invasion of the third parties’

privacy under the FOIPP Act.  I find that clause 15(2)(c) of the FOIPP Act will apply to the

records at issue only at such time as the Applicant properly registers the foreign order.

X. ORDER

1.  The Applicant shall provide to my office certified proof of the registration with the

Supreme Court of Prince Edward Island of the State order referred to in the Applicant’s

submission.

2.  The Public Body shall release the records at issue to the Applicant upon receipt of a written

notice from me that the registration of the foreign order as described in paragraph 1 is

satisfactory to me and that release of the third parties’ personal information is authorized under

clause 15(2)(c) of the FOIPP Act.
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In accordance with section 68.1 of the Freedom of Information and Protection of Privacy Act,

the head of the Public Body shall not take any steps to comply with this order until the end of

the period for bringing an application for judicial review of the order under the Judicial Review

Act.

__________________________________

Judith M. Haldemann

Acting Information and Privacy Commissioner
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