
Page 1 of  20

OFFICE OF THE

INFORMATION & PRIVACY

COMMISSIONER

for

Prince Edward Island

Order No. 08-005

Re: Department of Transportation and Public Works

Prince Edward Island Information and Privacy Commissioner

Judith M. Haldemann, Acting Commissioner

December 18, 2008

I. BACKGROUND

A request to access information made under the Freedom of Information and Protection of Privacy

Act (the “FOIPP Act”) dated December 7, 2007, was made to the Department of Transportation and

Public Works (the “Public Body”), seeking “any/all emails, faxes, correspondence, including

supervisor’s notebooks (hand written & electronic) related to the [the Applicant] and [the

Applicant’s] employment.” The Applicant provided a list of 23 specific categories of correspondence

made between specific individuals to be included with the request.  The time period of the records

requested spanned from July 2004 to December 2007.  The Public Body acknowledged receipt of

the request by letter dated December 11, 2007.
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By letter dated January 14, 2008, the Public Body advised the Applicant that there would be a fee

of $22.50 to provide the records requested pursuant to section 76 of the FOIPP Act, and on January

15, 2007, the Applicant attended at the office of the Public Body and paid the required fee.  On

January 16, 2007, an authorized representative of the Applicant picked up the package of documents

from the office of the Public Body.  The cover letter from the Public Body dated January 16, 2007,

included with the package of records stated:  “Thank you for the payment of $22.50 for the requested

records.  The requested records are enclosed.  Should you have any questions, please contact me.”

On January 17, 2008, this office received the Applicant’s application for review, alleging that  there

was a wealth of information that was not provided to the Public Body’s FOIPP Coordinator and that

other information should have been included with the records provided.  By letter dated January 25,

2008, this office acknowledged receipt of the Applicant’s request, confirmed that the Applicant was

relying on section 8 of the FOIPP Act, and asked for further details from the Applicant regarding the

basis of the belief that there were records not provided. The Applicant’s detailed  letter dated February

1, 2008, was received at this office on February 21, 2008.

This office advised the Public Body of the request for review by letter dated January 25, 2008, and

asked that the Public Body forward copies of all relevant records.  The records at issue and a cover

letter from the Public Body dated February 1, 2008, containing a brief description of the

circumstances surrounding the processing of the access request was received by this office on

February 6, 2008.  The Public Body confirmed that there were records that were not provided to the

Applicant and advised that sections 22 and 25 of the FOIPP Act were being relied on by the Public

Body as the authority for non-disclosure.  On February 7, 2008, this office acknowledged receipt of

the records, and requested that the Public Body confirm that certain records were severed pursuant

to section 15 of the FOIPP Act, and that a certain other record  was severed without acknowledgment

that severing had been done.  The Public Body was asked to forward copies of the original records

without severing.  The Public Body provided this office with copies of the records by letter of

February 14, 2008.



Page 3 of  20

By letter dated February 18, 2008, this office advised the Applicant that the Public Body confirmed

that records existed that were not provided, providing the sections of the FOIPP Act that the Public

Body relied on to sever or withhold certain information from the records. Due to the initial handling

of the application, the Commissioner advised the Applicant that the Public Body had been requested

to reimburse the Applicant’s entire fee paid on January 15, 2008, and, in light of the new information

provided asked for confirmation that the Applicant wished the investigation to continue.

This office needed a more detailed index of the records and to speed matters sent a draft index to the

Public Body on March 10, 2008 that reflected the accurate details of the records disclosed, partially

disclosed or withheld. The Public Body confirmed the new index by letter dated March 26, 2008, and

provided additional details to be included on the list.  The Public Body authorized the new index with

further revisions to be given to the Applicant by letter to this office dated April 9, 2008, and received

on April 14, 2008.  By letter dated April 15, 2008, this office provided the Applicant with a copy of

the revised index of records.

By letter dated April 21, 2008, this office requested submissions from the Public Body.  The Public

Body, by letter of May 13, 2008, requested an extension of time to provide its submissions. The

Commissioner notified the parties by letter dated May 23, 2008, that the Public Body’s deadline for

submissions was extended to June 11, 2008. The Public Body’s submissions were received on dated

June 11, 2008 and received at this office on June 12, 2008.

Preliminary submissions dated April 17, 2008, were received from the Applicant on April 24, 2008.

By letter dated July 2, 2008, this office provided the Applicant with a copy of the Public Body’s

submissions and requested the Applicant’s response to the arguments raised by the Public Body.  A

second request for submissions was sent to the Applicant by letter dated August 5, 2008, and on

September 3, 2008, the Applicant’s response was received.

A final reply was requested from the Public Body by letter from this office dated September 10, 2008,

which was dated September 16, 2008, and received at this office on September 22, 2008.
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II. RECORDS AT ISSUE

The records at issue consist of 18 documents, numbered 2(i) - (v) and 3(i) - (xiii). Five of the records

were partially severed before disclosure and 13 records were withheld in their entirety.  The records

include email messages, telephone messages, hand-written notes and letters or correspondence

relating to the Applicant, the Applicant’s position and performance, and the Applicant’s human rights

complaint.

III. BURDEN OF PROOF

Section 65 of the FOIPP Act deals with the burden of proof required of the parties. As noted in

previous orders of this office, the initial burden of proof lies with different parties, depending upon

which exception to disclosure under the FOIPP Act is relied on by the Public Body.  In accordance

with subsection 65(1) of the FOIPP Act, if a decision has been made to refuse an applicant access to

a record or part of a record, as is the case here, the Public Body has the duty to prove that the

applicant has no right of access to the record.

In an analysis of section 15 of the FOIPP Act, the burden may rest with the applicant.  If it is

determined that the record contains personal information of a third party, the applicant has the burden

of proving that disclosure of the personal information of the third party would not be an unreasonable

invasion of the third party’s personal privacy.

IV. ISSUES

1. Subsection 15(1) - Did the head of the Public Body properly exercise his discretion under

subsection 15(1) of the FOIPP Act in refusing to disclose Records 2(i), (ii), (iii), (iv) and

(v), by severing information from those records on the ground that disclosure of the

severed information would be an unreasonable invasion of a third party’s personal

privacy?
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2. Section 22 - Advice to Officials:  Did the head of the Public Body properly exercise his

discretion under subsection 22(1) of the FOIPP Act in refusing to disclose the

information contained in Record 3(xiii), because the information in the record consisted

of advice and recommendations developed by or for the Public Body?

3. Section 25 - Privileged Information:  Did the head of the Public Body properly exercise

his discretion under subsection 25(1) of the FOIPP Act in refusing to disclose the

information contained in Records 3(i) to (xii), because the information contained in the

records is subject to solicitor-client privilege or relates to services provided by a lawyer?

V. ARGUMENTS OF THE PARTIES

1. Subsection 15(1) - Did the head of the Public Body properly exercise his discretion under

subsection 15(1) of the FOIPP Act in refusing to disclose  Records 2(i), (ii), (iii), (iv) and

(v), by severing information from those records on the ground that disclosure of the

severed information would be an unreasonable invasion of a third party’s personal

privacy?

The Public Body submits that it considered the other provisions of section 15 and that it relied on

subsection 15(1) to refuse to disclose personal information about a third party contained in Records

2(i), (ii), (iii), and (v). The Public Body severed the personal information of the third party because

such disclosure would be an unreasonable invasion of a third party’s personal privacy.

The Public Body refers to the definition of “personal information” as set out in clause 1(i) of the

FOIPP Act. The Public Body submits that the severed portions of Records 2(i), (ii), (iii) and (v)

contain the names of third parties in conjunction with personal information about the third party

individuals’ positions or titles in their employment and, therefore, contain recorded personal

information about identifiable individuals. I agree that this kind of information is personal
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information.

The position of the Public Body is that the provisions of subsection 15(2) of the FOIPP Act do not

apply to deem that disclosure of the personal information at issue is not an unreasonable invasion of

a third party’s personal privacy.  The Public Body relies on clauses 15(4)(d) and (g) to support its

decision to sever information that it considers to be personal information from Records 2(i), (ii), (iii)

and (v).

The clauses of subsection 15(4) of the FOIPP Act relied on by the Public Body in respect of Records

2(i), (ii), (iii) and (v) are as follows:

15(4) A disclosure of personal information is presumed to be an unreasonable invasion of a
third party’s personal privacy if

(d) the personal information relates to employment or educational history;
(g)  the personal information consists of the third party’s name where

(i) it appears with other personal information about the third party, or
(ii) the disclosure of the name itself would reveal personal information about
the third party;

The Public Body argues that the fact that the personal information severed from Records 2(i), (ii) and

(iii) consists of the names of third parties in conjunction with the duties associated with their positions

brings it within both clauses 15(4)(d) and (g) of the FOIPP Act.  The name severed from Record 2(v)

relates to a separate matter involving another employee of the Public Body.

The Public Body relies on clause 15(5)(h) of the FOIPP Act in respect of Record 2(iv). Clause

15(5)(h) says this:

15(5) In determining under subsection (1) or (2) whether a disclosure of personal information
constitutes an unreasonable invasion of a third party’s personal privacy, the head of a public
body shall consider all the relevant circumstances, including whether

(h)  the disclosure may unfairly damage the reputation of any person referred to in the
record requested by the applicant.
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The gist of the Public Body’s clause 15(5)(h) argument is that severed information is the personal

information of a third party: presumably that of the employee who made the off-hand comment.

Record 2(iv) was severed without any indication that it had been altered in any way.  Upon inquiry

being made by this office, the Act of severing was confirmed by the Public Body.  In its defense of

the severing, the Public Body argues as follows:

The severed portion contained an off-hand comment which is of no probative value
to the [A]pplicant and may, in fact, unfairly damage the reputation of a person or
persons named in the record (Clause 15(5)(h)).  The disclosure of this record in its
entirety would do nothing to subject the activities of the Government or the public
body to public scrutiny, nor would it be likely to promote public health and safety.
The information has no bearing on a fair determination of the applicants rights.  In
short, in balancing the factors set out in subsection 15(5), the public body suggests
that the privacy interests protected by the severance outweighed any benefits offered
by full disclosure  of this record.

The Applicant submits that the information severed from Records 2(i), (ii), (iii), (iv) and (v) is

information that should have been released to her.  The Applicant’s submissions in her letter dated

“Aug./08” are as follows: 

Section 15   I am entitled to have an (1) Individual’s name, as a Public Interest when it deals
with myself, also (1x) the Individual’s personal views or opinion this is also of Public Interest.
These views or opinion(s) could also be disclosing personal info.  or deflamatory [defamatory]
towards myself.  [emphasis is Applicant’s; word clarification is mine]

2. Section 22 - Advice to Officials:  Did the head of the Public Body properly exercise his

discretion under subsection 22(1) of the FOIPP Act in refusing to disclose the

information contained in Record 3(xiii), because the information in the record consisted

of advice and recommendations developed by or for the Public Body?

The Public Body relies on subclause 22(1)(a)(i) of the FOIPP Act in support of its decision to

withhold Record 3(xiii) in its entirety. The Public Body submits that subclause 22(1)(a)(i) of the

FOIPP Act gives a discretion to withhold the record at issue as the record contains advice from the
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head of the Public Body to employees of the Public Body regarding action to be taken on two

employee matters, one of which pertains to the Applicant.  In further support of this argument, the

Public Body cites PEI Order 07-001 wherein the Commissioner considered PEI Order 06-004 and a

fundamental purpose of section 22:

Section 22 was considered in Order 06-004 of this Office.  In that order, I agreed with the
Alberta Commissioner that a fundamental purpose of section 22 is to enable candid advice
to be provided to public bodies without fear of outside scrutiny (AB Order 2001-006[42]), and
to allow those having the responsibility to make decisions to freely discuss the issues before
them in order to arrive at well-reasoned decisions.

As an alternative argument, the Public Body submits that if the Commissioner does not agree with

the section 22 argument, then the Public Body relies on section 15 of the FOIPP Act (disclosure of

third party personal information), or on section 25 (solicitor-client privilege), to support its decision

to withhold Record 3(xiii).

The Applicant submits that she “did receive info. requiring the Gov. officials to keep quiet about my

case.” On the section 22 argument of the Public Body, the Applicant’s submissions are as follows:

I feel as a matter of Public Interest, I am entitled to any & all documents related to myself. 

I do feel there is cruitual [crucial] info. that could be used in regards to my case & possibly
other disclosure & definition. statements made by staff, that they don’t want me to see.

As long as this can’t be settled, it also holds up my H. Rights Case, where I maybe able to use
this info. in negotiations.
[underlining is Applicant’s; word clarification is mine]

3. Section 25 - Privileged Information:  Did the head of the Public Body properly exercise

his discretion under subsection 25(1) of the FOIPP Act in refusing to disclose the

information contained in Records 3(i) to (xii), because the information contained in the

records is subject to solicitor-client privilege or relates to services provided by a lawyer?

Subsection 25(1) of the FOIPP Act says:
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25(1) The head of a public body may refuse to disclose to an applicant
(a)  information that is subject to any type of legal privilege, including solicitor-client
privilege or parliamentary privilege;
(b)  information prepared by or for

(i)  the Attorney General,
(ii)  an agent or lawyer of the Office of the Attorney General, or
(iii)  an agent or lawyer of a public body,

in relation to a matter involving the provision of legal services; or
(c)  information in correspondence between

(i)  the Attorney General,
(ii)  an agent or lawyer of the Office of the Attorney General, or
(iii)  an agent or lawyer of a public body,

and any other person in relation to a matter involving the provision of advice or other
services by the Attorney General, the agent or lawyer.

The Public Body relies on clause 25(1)(a) of the FOIPP Act, which gives the Public Body the

discretion to refuse to disclose information on the grounds that it is subject to solicitor-client

privilege.  The Supreme Court of Canada found in Solosky v. The Queen, [1980] 1 S.C.R. 821, that,

in order for solicitor-client privilege to apply to a  record, it must satisfy the following three

requirements:

(i) it is a communication between solicitor and client,
(ii) it entails the seeking or giving of legal advice, and
(iii) it is intended to be confidential by the parties.

The Public Body submits that Records 3(i) to (xii) fall within the scope of clause 25(1)(a) of the

FOIPP Act and refused to disclose all of the records in their entirety.  Severing of these records was

not considered as the Public Body argues that “if a documents falls within one of the enumerated

classes of documents to which privilege applies, it must be claimed for the entire record or not at all.”

The Public Body argues further, as set out in the FOIPP Manual at section 4.14, that “severing is not

a concept applicable to records subject to solicitor-client privilege.”

The Public Body submits that each record withheld was correspondence to or from a lawyer related

to the giving or receiving of legal advice or making of submissions on the Public Body’s behalf with

respect to legal proceedings commenced by the Applicant.  The Public Body defends its decision to
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exercise its discretion to withhold the records claimed to be records exempted by solicitor-client

privilege and states that the legal advice sought and received in these records continues to be of use

and benefit to the Public Body for reference when matters of a similar nature arise.  The Public Body

cites PEI Order 07-001 and AB Order F2004-003 as supporting the Public Body’s reasoning.

The Applicant did not submit an argument on section 25.

VI. ANALYSIS

SECTION 15

Subsection 15(1) of the FOIPP Act is a mandatory provision that obligates  a public body to refuse

to disclose personal information to an applicant if the disclosure would be an unreasonable invasion

of a third party’s personal privacy.  Before making a decision under section 15, the head of a public

body must

(a) determine 

- that the requested information is personal information within the meaning of clause

1(i) of the FOIPP Act, 

- whether the personal information is about a third party, 

- whether disclosure of the personal information would constitute an unreasonable

invasion of the third party’s privacy, after considering the provisions of subsection

15(2), 

- whether any of the presumptions listed in subsection 15(4) apply; and

(b) consider the relevant circumstances under subsection 15(5).

Subsection 15(2) of the FOIPP Act sets out the circumstances that are not considered unreasonable

invasions of a third party’s personal privacy, and subsection 15(4) sets out the circumstances that are

presumed to be an unreasonable invasion of privacy.  It must be noted, however, that factors found
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at subsection 15(5), or a combination of factors favouring disclosure, can rebut a presumption raised

under subsection 15(4). As Commissioner Rose said in PEI Order 03-003, at page 6:

If no presumption from section 15(4) [formerly 15(2)] applies, then the Public Body must
balance the relevant factors favouring disclosure against those favouring non-disclosure and
make a decision whether or not releasing the information would constitute an unreasonable
invasion of a third party’s personal privacy. [French v. Dalhousie University [2003] N.S.J.
No. 44, (N.S.C.A.), and Dickie v. Nova Scotia [1999] N.S.J. No. 116 (N.S.C.A.)].
[clarification on subsection, mine]

The actual balance of the content of Record 2(iv), which contained personal information of the

Applicant,  would weigh in favour of disclosure given an individual’s right of access to his or her own

personal information.  However, in this case, it is apparent that the inappropriateness of the comment

contained in the record led to the questionable severing by the Public Body in relation to Record 2(iv).

Before commenting on the inappropriate handling of what the Public Body calls an “off-hand

comment”, I will analyze the relevant sections of the FOIPP Act on whether or not the comment can

be severed.

A. The off-hand comment is not personal information

The Public Body argues that the severed information was an off-hand comment that might damage

the reputation of a person or persons named in the record, and relies on clause 15(5)(h) of the FOIPP

Act. The Applicant apparently guessed that the off-hand comment might be deflamatory [defamatory]

toward herself. The Public Body’s arguments that the off-hand comment is personal information to

the employee are misguided in several respects:

The definition of personal information is found in clause 1(i) of the FOIPP Act. Subclause 1(i)(ix)

directly applies to this issue, and reads as follows:

1(i) “personal information” means recorded information about an identifiable individual,

including
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(ix) the individual’s personal views or opinions, except if they are about someone else;

  [emphasis mine]

The off-hand comment severed from Record 2(iv) is clearly a comment about the Applicant and the

Applicant’s persistence in demanding her rights under the FOIPP Act. Subclause 1(i)(ix) can be

explained like this - one could say that an employee’s opinion about the best car or political party is

personal information of that employee; for example, if an employee said at the end of an email “Are

you going to the rally for XYZ party?”, then that comment could be seen as a political opinion  (the

person’s personal view or opinion) and be severed. But in the present case, the comment  was an

expression of an opinion about another person, the Applicant, and that kind of comment clearly falls

within the exception found in subclause 1(i)(ix) [views or opinions about someone else]. The off-hand

comment is not the personal information of an employee of the Public Body. Therefore, section 15

does not apply to the off-hand comment at all, and the off-hand comment cannot be severed.

B. Unacknowledged severance of the off-hand comment

Two important points arise from the severance of the off-hand comment in the Applicant’s file. The

first point relates to the disquieting handling of Record 2(iv) of the Public Body when it severed the

off-hand comment without noting that any change had been made to the record. This suppression of

information that is subject to the FOIPP Act by an unacknowledged severing of the record is neither

allowable nor acceptable. All records that are subject to the FOIPP Act are complete records, and a

public body can only withhold a part of a record in accordance with specific provisions of the FOIPP

Act. In other words, although a public body may refuse to disclose all or some parts of records to an

applicant where permitted under the FOIPP Act, such a refusal to disclose must be clearly noted and

the reason for the refusal given to the applicant. The FOIPP Act specifically lists the situations in

which a public body can refuse to disclose parts of a record. In fact, the suppression of information

in a record without acknowledging it is not only contrary to the intent and spirit of the FOIPP Act,

but it also falls within the offence section of the FOIPP Act.
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Section 75 of the FOIPP Act deals with offences:

75(1) A person shall not wilfully
(a) collect, use or disclose personal information in violation of Part II;
(a.1)  attempt to gain or gain access to personal information in violation of this Act;
(b) make a false statement to, or mislead or attempt to mislead, the Commissioner or
another person in the performance of the functions of the Commissioner or other
person under this Act;
(c) obstruct the Commissioner or another person in the performance of the functions
of the Commissioner or other person under this Act;
(d) fail to comply with an order made by the Commissioner under section 66, or by
an adjudicator under subsection 68.7(2);
(e) destroy any records subject to this Act, or direct another person to do so, with the
intent to evade a request for access to the records; or
(f) alter, falsify or conceal any record, or direct another person to do so, with the intent
to evade a request for access to the records.

(2) A person who violates subsection (1) is guilty of an offence and liable on summary
conviction to a fine of not more than $10,000.

Severing a part of a record without acknowledging that some part of a record has been removed is not

a refusal to disclose a part of a  record--it is an alteration or falsification of the record. Later

arguments made by a Public Body giving reasons for the failure to disclose part of a record do not

justify the fact that the record was altered wrongfully.  It is completely unacceptable that the alteration

of the record in question was made without any acknowledgment of the change.  It had to be tracked

down by specific questions from the Commissioner and a pointed request for a copy of the original

record containing the excluded information.

C. Arguments related to the spirit of the FOIPP Act

The Public Body sought to justify its actions in severing the off-hand comment by using irrelevant

arguments:

(a) The Public Body argued that the severed part of the record had no probative value to the
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Applicant. This is irrelevant because a public body has no right to question why an applicant

wants to access information under the FOIPP Act or what use an applicant may have for such

information. 

(b) The Public Body referred to damage to the reputation of a person. This is irrelevant since

the only damage would be to the Applicant and all personal information of the Applicant must

be released to her unless the FOIPP Act provides otherwise.

(c) The Public Body appealed to the spirit of the FOIPP Act in the sense of subjecting the

activities of the government to public scrutiny and pointing out that there is no public health

and safety element. This is  irrelevant because the Applicant was not seeking access to

information on government programs or services, but only to obtain records containing her

personal information.

On the Applicant’s argument that she should at least have the names, I cannot agree since the names

of a third party are protected as personal information.

SECTION 22

Subsection 22(1) sets out exceptions whereby a public body may refuse to disclose information to an

applicant if it meets one or more of the criteria listed in the subsection in clauses (a) to (h). In order

to determine whether one of the clauses of subsection 22(1) applies to this particular record, it must

first be determined whether subsection 22(2) applies. Subsection 22(2) describes the situations where

subsection 22(1) does not apply. I have looked at subsection 22(2) and find that it does not apply.

Therefore it is necessary to consider the Public Body’s argument that clause 22(1)(a) applies.

Clause 22(1)(a) of the Act says this:

22(1)  The head of a public body may refuse to disclose information to an applicant if the
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disclosure could reasonably be expected to reveal
(a)  consultations or deliberations involving

(i)  officers or employees of a public body,

The Public Body cites PEI Order 06-004 in support of its argument to withhold Record 3(xiii). The

Public Body’s quote from that order does not go far enough to prove the Public Body’s point.

However, in my opinion, subsection 22(1) applies to this record, but under a different clause. Clause

(a) as relied on deals with “consultation or deliberations”, but the Public Body describes it as “advice

from the head of the Public Body regarding appropriate and suggested action with respect to ...” The

relevant distinction is between “consultation” and “advice”. In this case, it appears that the record is

in the nature of a direction given by the head of the Public Body to an employee on what to do on a

particular issue. In my view, a direction from the person in charge is not consultation, but is direction

or advice. Therefore, the clause that more closely fits the situation is clause 22(1)(g), which says:

(g) advice, proposals, recommendations ... developed by or for a public body ...;

In addition to the portion of the order quoted by the Public Body,  further elaboration from PEI Order

06-004 is helpful in this case. The former Commissioner said this, at page 17:

The interpretation of section 22(1)(g) turns on the definition of “advice 
 ...recommendations...”,  which are not defined in the FOIPP Act. The Alberta Information
and Privacy Commissioner first considered the definition of these terms in Order 96-006. He
found that, to correctly apply section 22(1)(g), a public body must show that there is advice,
proposals, recommendations, analysis or policy options (“advice”) developed by or for a
public body or a member of the Executive Council, and the “advice” should be:

(1) sought or expected, or be part of the responsibility of a person by virtue of that
person’s position;
(2) directed toward taking an action; and
(3) made to someone who can take or implement the action.

The second part of the test requires a nexus between the advice and the taking of some action.

Thus, in order to satisfy this part of the test the advice must contain more than mere factual

information and must relate to a suggested course of action that will ultimately be accepted
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or rejected by its recipient during the deliberative process. A factual summary, without more,

is not enough to satisfy this part of the test.

In Order 06-004, the public body was unsuccessful under clause 22(1)(g), as the information sought

to be withheld did not satisfy the test as described above. In this case however, the situation can be

described basically as the instructions given by the boss to the employee, and the necessary nexus

between the advice and the taking of some action is present.

SECTION 25

Section 25 of the FOIPP Act is a discretionary provision and the Public Body is not obligated to either

disclose or withhold the records at issue, where the records are subject to solicitor-client privilege or

involved “the provision of advice or other services ... by a lawyer” to the Public Body.  Solicitor-

client privilege has been considered by the Supreme Court of Canada (SCC) in many cases, and the

SCC has held that the rule respecting solicitor-client privilege  has become a rule of substance rather

than just a rule of evidence. The SCC has stated that solicitor-client privilege is fundamental to the

proper functioning of our legal system. [Canada (Privacy Commissioner) v. Blood Tribe Department

of Health, 2008 SCC 44 at paragraphs 9 and 10  approving Solosky v. The Queen, [1980] 1 SCR 821

and other cases].  Therefore, it can be said that so long as the records at issue are actually

communications between a public body and its lawyer, they are protected from disclosure under

section 25.

In the matter of the severance of information from documents subject to solicitor-client privilege, I

agree with the Public Body that “severing is not a concept applicable to records subject to solicitor-

client privilege”. In Blank v. Canada (Minister of Justice), 2007 FCA 87 (CanLII), the Federal Court

of Appeal said this (in respect of a section that provides for severance) at paragraph 13:

... section 25 must be applied to solicitor-client communications in a manner that recognizes

the full extent of the privilege. It is not Parliament’s intention to require the severance of
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material that forms a part of the privileged communication by, for example, requiring the

disclosure of material that would reveal the precise subject of the communication or the

factual assumptions of the legal advice given or sought.

 I have examined the records that the Public Body refused to disclose under subsection 25(1).  I agree

that Records 3(i) to (xii) properly fall within the subsection 25(1) of the FOIPP Act as “involving the

provision of advice or other services by ... a lawyer” to the Public Body and were therefore properly

withheld from disclosure.

VII. FINDINGS

(a) Records 2(i), (ii), (iii) and (v)

Information in these records included personal information about third parties in relation to their

employment. 

I find that the personal information in these records fall within the presumptions found in clauses

15(4)(d) and (h), and that the Public Body was correct in severing the third party information from

Records 2(i), (ii), (iii) and (v) before providing those records to the Applicant.

(b) Record 2(iv)

Information in this record contained personal information about the Applicant and included an off-

hand comment by an employee of the Public Body. Record 2(iv) stands in a class by itself because

of the mishandling of the record by the Public Body. Initially the off-hand comment was removed

from the record and released to the Applicant and to the Commissioner without any indication that

severing had taken place. The information severed from Record 2(iv) was a comment about the

Applicant. Although the Public Body might be embarrassed that a negative or perhaps

uncomplimentary comment about the Applicant was part of a record, there is nothing in the Act that
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allows for removal of any such comment. At the very least, there must be an indication by the Public

Body that something was severed from this record as provided to the Applicant, and quoting the

section of the Act that it relies on for such a severance.

I find that the Applicant has a right under the FOIPP Act to see her file including any

uncomplimentary or extraneous comments that may have been part of, written on, or otherwise added

to, the record.

Furthermore, I must remind the Public Body that severing such a comment is not only contrary to the

spirit of the FOIPP Act, but it is also in the nature of an offence under subsection 75(1) of the Act.

The Public Body should refer particularly to clause 75(1)(b) (mislead the Commissioner in the

performance of  functions of the Commissioner under this Act), 75(1)(c) (obstruct the Commissioner

in the performance of functions under this Act), and 75(1)(f) (alter, falsify or conceal any record, with

the intent to evade a request for access to the records). Having said that, I believe that the mishandling

of this record was not the fault of the management of the Public Body.  The FOIPP Coordinator

approached the file in his usual professional manner, and I am sure that he would not have knowingly

been a party to the falsification of a record. Management of the public bodies of the province have

had training in FOIPP principles and the FOIPP Act itself. The fact that this situation occurred posits

a clear need for extending that training to other employees of the Public Body.

I find that public bodies dealing with requests to access the personal information of an individual

applicant must provide all of the records of that applicant, except where there is a specific provision

of the FOIPP Act that prevents or prohibits  that access. Information or commentary added to any

record, for whatever reason, is a part of that record and the only way that it can be removed or

withheld from disclosure is by compliance with the FOIPP Act.

(c) Record 3(xiii)

Information in this record contains advice from the head of the Public Body to its employees
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regarding the handling of two human rights complaints, one of which pertains to the Applicant. This

advice was basically the person in charge instructing an employee on dealing with an issue which was

a normal part of the business of the office.

I find that Record 3(xiii) was correctly withheld under section 22 although the relevant clause should

have been cited as (g) rather than (a).

(d) Records 3(i) - (xii)

In the matter of solicitor-client privilege, I find that documents for which solicitor-client privilege

is legitimately claimed cannot be severed to allow production of the factual parts of a document while

preserving the part related to legal advice.

VIII. ORDER

Thank you to the parties for their submissions. 

Based on the above findings, I order the Public Body to provide the Applicant with Record 2(iv) in

its entirety without the severing in the body of the message.

Because of the mala fides of the employee of the Public Body in seeking to hide a comment made

about  the Applicant, I order the Public Body to

(a) send the Applicant, by the end of February, a written apology and acknowledgment of its

wrong-doing in falsifying a record by concealing its removal of information from Record 2(iv)

without acknowledgment;

(b) return the money paid by the Applicant to the Public Body;
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(c) provide training to its employees on the FOIPP Act and in particular, on the fact that it is

an offence under the FOIPP Act to alter, falsify or conceal records, or to obstruct the

Commissioner in an investigation under the FOIPP Act;

(d) provide me with proof that the above orders have been complied with not later than May

31, 2009.

In accordance with section 68(1.1) of the FOIPP Act, the Public Body shall not take any steps to

comply with this order until the end of the period for bringing  an application for judicial review of

the order under the Judicial Review Act.

________________________________

Judith M. Haldemann
Acting Information and Privacy Commissioner
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