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OFFICE OF THE

INFORMATION & PRIVACY

COMMISSIONER

for

Prince Edward Island

Order No. FI-09-001

Re: Department of Environment, Energy and Forestry

Prince Edward Island Acting Information and Privacy Commissioner

Judith M. Haldemann

January 26, 2009

I. BACKGROUND

This review arises out of a request for access to information made by the Applicant to the

Department of Environment, Energy and Forestry (“Public Body”) under the Freedom  of

Information and Protection of Privacy Act (“FOIPP Act”).  The Applicant requested a copy of all

documentation regarding an assessment carried out by the Public Body of a project of a third party.

The information requested included a copy of the Technical Review Committee Report, information

regarding all conditions placed on the project by the head of the Public Body, and any concerns

raised regarding the project, including concerns raised in submissions by the public related to the

Environmental Impact Statement and the Environmental  Assessment Report.  The request was dated

December 14, 2008, and received by the Public Body on that date.  The Public Body confirmed

receipt of the request by letter to the Applicant dated December 18, 2007.
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By letter dated January 9, 2008, the Public Body advised the Applicant that fees in the amount of

$32.00 would be required before processing the request.  The Public Body had based the estimate

on copying approximately 120 pages at 25 cents per page, together with a $2.00 shipping charge.

By letter dated January 21, 2008, the Public Body advised the Applicant of its decision to provide

only partial access to the information requested, noting that information had been severed from the

records at issue pursuant to section 14 (business interests of a third party), section 15 (personal

privacy) and section 22 (advice from officials) of the FOIPP Act.

On March 20, 2008,  this office received a request from the Applicant for the Commissioner to

review the decision of the Public Body and attached a copy of the Public Body’s decision letter.

By letter dated April 2, 2008, this office  requested that the Public Body provide copies of all records

responsive to the access request.  The records were received from the Public Body on April 21, 2008,

and included the following: (i) the Applicant’s Request to Access Information; (ii) the Public Body’s

letter of acknowledgment dated December 18, 2007; (iii) the Public Body’s fee estimate dated

January 8, 2008; (iv) the Public Body’s decision letter dated January 21, 2008; (v) a copy of the

severed documents provided to the Applicant; (vi) a copy of each of the records at issue in their

entirety; and (vii) an index describing each of the 85 records at issue and indicating the section of

the FOIPP Act being relied on if information had been severed.

By letter dated April 25, 2008, this office requested that the Public Body provide submissions 

supporting its decision to withhold information pursuant to sections 14, 15 and 22 of the FOIPP Act.

A request from the Public Body to extend the time to submit representations was received on May

15, 2008, and a time extension to June 9, 2008 was granted.  A  written confirmation of  the

extension was provided to the parties by letter dated May 23, 2008, and the Public Body’s written

submissions were received on June 10, 2008.

By letter dated June 30, 2008 from this office, a copy of the Public Body’s submissions were
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forwarded  to the Applicant for response.  The Commissioner granted the Applicant an extension of

time to submit its response and confirmed the extension by letters to the parties dated July 21, 2008.

This office received the Applicant’s response on August 21, 2008, and receipt was acknowledged

by letter to the Applicant dated August 27, 2008.

By letter dated August 27, 2008, this office provided the Public Body with a copy of the Applicant’s

response, requesting from it the submission of a final reply.  The Public Body’s final reply was

received by this office on September 25, 2008.

II. RECORDS AT ISSUE

The records at issue total 85 documents and include memorandums, emails, faxes, letters, reports,

applications, notes, and related information.

The Applicant was provided full access to 26 records and partial access to 44 records.  Of those 44

records, 43 were severed pursuant to section 15 of the FOIPP Act and one was severed pursuant to

sections 14 and 15 of the Act.  The information in the remaining 15 records had been severed in its

entirety — three pursuant to section 14 of the FOIPP Act, two pursuant to section 15, three pursuant

to both sections 14 and 15, and six pursuant to section 22 of the Act.  

It should be noted that when a public body provides an applicant with a  form from which all content

has been severed, the result is that the form has been withheld in its entirety. The FOIPP Act

Guidelines and Practices Manual (“FOIPP Manual”), May 2006,  at page 49, Procedures, provides

guidance regarding the severing of documents:

The Act requires that all information in a record that is responsive to the request and
which will be intelligible to the applicant after severing be disclosed.  The process
is governed by reasonableness, and the public body exercises discretion in
determining whether or not discrete portions of information contribute to the overall
understanding of the subject matter at issue....  It is neither necessary nor helpful
to provide applicants with multiple blank pages. [emphasis added]
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III. BURDEN OF PROOF

Section 65 of the FOIPP Act deals with the burden of proof required of the parties. As noted in

previous orders of this office, the initial burden of proof lies with different parties, depending upon

which exception to disclosure under the FOIPP Act is relied on by a  public body.  In accordance

with subsection 65(1) of the FOIPP Act, if a decision has been made to refuse an applicant access

to a record, or a part of a record, as is the case here, the public body has the duty to prove that the

applicant has no right of access to the record.

In an analysis of section 15 of the FOIPP Act, the burden may rest with an applicant.  If it is

determined that the record contains personal information of a third party, an  applicant has the

burden of proving that disclosure of the personal information of the third party would not be an

unreasonable invasion of the third party’s personal privacy. However, it should be noted that the

applicant has no such burden of proof in respect of personal information of a third party that falls

under subsection 15(2).

IV. ISSUES

1. Was the Public Body correct in determining that it was required to refuse disclosure

of information in Records 5, 6, 11, 23, 38, 39 and 43, based on its  reasonable

expectation that disclosure of the information in the records would reveal information

that could significantly harm the business  interests of a third party within the meaning

of subsection 14(1)?

2. Did the head of the Public Body properly exercise his discretion under subsection 15(1)

of the FOIPP Act in refusing to disclose Records 5, 6, 8, 11-13, 16, 17, 21, 23, 27, 31, 32,

44, 48-53, 55-60 and 62- 85, by severing information from those records on the ground

that disclosure of the severed information would be an unreasonable invasion of a third
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party’s personal privacy?

3. Did the head of the Public Body properly exercise his discretion under subsection 22(1)

of the FOIPP Act in refusing to disclose the information contained in Records 1-3, 9,

20 and 22, because the information in the records consists of advice or

recommendations developed by or for the Public Body?

V. ARGUMENTS OF THE PARTIES

The Public Body refers to section 12 of its Environmental Impact Assessment Guidelines (EIA

Guidelines), entitled  “Release of Information”, and notes that the EIA Guidelines have references

to the FOIPP Act.  The Public Body lists  various types of records that are not normally released by

the Public Body or through the freedom of information and protection of privacy process, as well as

various types of records that are generally posted on its website.  The Public Body submits that a

2007 assessment report regarding the same issue as that of the access request under review was

posted on its website in 2007.

1. Was the Public Body correct in determining that it was required to refuse disclosure

of information in Records 5, 6, 11, 23, 38, 39 and 43, based on its  reasonable

expectation that disclosure of the information in the records would reveal  information

that could significantly harm the business  interests of a third party within the meaning

of subsection 14(1)?

The Public Body relies on section 14 of the FOIPP Act to sever information in Record 5, “Sewage

Disposal System Information”, related to the size and location of a septic tank; information in Record

6, “Application for Development Approval”, related to structural details and intended use;

information in Record 11, “Request for Departmental Comments”, on the corporate submission

related to shareholder and land information; information in Record 23, “Application for an

Environmental Impact Assessment”, being project information including property and financial
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details; all information contained in Records 38 and  39, being correspondence pertaining to the

project; and all information in Record 43, being the business plan.

The Public Body relies on the FOIPP Manual, particularly in respect of commercial information, as

found at page 61. The Public Body submits that these provisions in the FOIPP Manual apply in

respect of commercial information,  saying:  

“For example, the Proponent’s  Business Plan which was severed contains
proprietary information and the Application for Development Approval contains
information on the estimates of the cost of the project and details of the set up. The
information severed  using sections 14  relates directly to commercial, financial and
technical information and would have been supplied in confidence to fulfill the
obligations of the proponent as part of the process to receive approval according to
the EIA Guidelines.”

The Public Body quotes further from the FOIPP Manual and then says:

In this case it includes trade secrets of the proponents [type of] business and the
information for the applications would have been supplied as part of the process. As
previously mentioned the business plan would have been supplied in confidence and
if released, would result in other businesses accessing their proprietary information
and therefore harming their competitive position. Therefore, we must conclude that
it meets the harm test.

The Applicant expresses his concerns respecting funding provided for the project  using taxpayers

dollars and argues that the Public Body relied on false information in approving money for the

project, and asserts a right of access to the information on which the Public Body relied in approving

funding for the project.

2. Did the head of the Public Body properly exercise his discretion under subsection 15(1)

of the FOIPP Act in refusing to disclose Records 5, 6, 8, 11-13, 16, 17, 21, 23, 27, 31, 32,

44, 48-53, 55-60 and 62- 85, by severing information from those records on the ground

that disclosure of the severed information would be an unreasonable invasion of a third
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party’s personal privacy?

In its submissions, the Public Body sets out its process of handling complaints relating to

environmental regulatory matters and its policy that complainants’ names are kept confidential and

have never been provided to members of the public.  The Public Body argues that disclosing an

complainant’s name to the public could inhibit the ability of the Public Body to receive information

from future complainants.  To support this policy, the Public Body cites former Acting

Commissioner Rose from Order 04-002, who said, “while I accept the Public Body’s evidence that

there is a policy of confidentiality applicable to complainants’ personal information ...”.  The Public

Body argues that this statement by the Commissioner makes it seem clear that the policy was not in

question in that order.

The Public Body  relies on section 15 of the FOIPP Act to sever information from 49 records at

issue, including all of the information contained in Records 31 and 32.  The Public Body submits

that disclosure of the severed information would constitute an unreasonable invasion of a third

party’s personal privacy on the grounds that the severed information related to third parties clearly

falls under the definition of “personal information” in subclause 1(i)(i) of the FOIPP Act, such

information being the names, addresses and telephone numbers of third parties.

The Public Body submits that none of the provisions of subsection 15(2) of the FOIPP Act pertain

to the severed information.  The Public Body submits that disclosure of the personal information that

was severed would constitute an unreasonable invasion of a third party’s privacy pursuant to clause

15(4)(g) of the Act, in that the names of the third parties appear with other personal information.

The Public Body adds that even the names of the third parties alone could reveal personal

information.

The Public Body states that it considered clause 15(5)(b) of the FOIPP Act (public health and safety

or protection of the environment), clause 15(5)(f) (information provided in confidence) and clause

15(5)(h) (disclosure may unfairly damage reputation of third party), before determining that
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disclosure of the severed personal information would be an unreasonable invasion of the privacy of

third parties.

The Public Body goes on to state that “while the applicant may have issues with property values in

the area, that has nothing to do with the public health or safety or the protection of the environment.”

 The Public Body questions what the Applicant would gain by access to the information, and argues

that the information was supplied in confidence.  The Public Body determined that releasing the

information would serve no purpose to the Applicant, and that the Applicant “has no pressing need

for the third party personal information.”  The Public Body submits:

The applicant has taken issue with the approval and building of the [name] plant
owner.  The names of the people that have complained individually or as a group has
no bearing on the fact the Plant owners have received all of the appropriate
government approvals.  The fact remains that the proponent has met all of the
environmental requirements necessary to receive approval from the Public Body.

The Applicant submits that:

As this project is being funded by considerably large amounts of taxpayers dollars at
the provincial and federal level, we believe all information should be released, due
to the unwillingness of EEF to take Sect 26 of the EPA and enforce it, because of the
false information provided to the Public at meetings, and during the Environmental
Impact Assessment.

The Applicant quotes from the EIA Guidelines published by the Public Body in which the Public

Body states that one of the purposes of the FOIPP Act is: “to ensure that the personal and

confidential business information held by government is protected”.  The Applicant submits that he

respects that point, but that the information he requested pertains to the submissions of citizens for

an investigation into the validity of information submitted at a public hearing regarding a claim of

patented,  proven,  new technology, as well as all documents of that investigation.

It appears that  the Applicant is relying on the following provisions of the FOIPP Act: clause
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15(2)(h) as revealing details of a discretionary financial benefit, or on clauses 15(5)(a) or (b) as

matters that should have been considered in support of the disclosure of the requested information.

3. Did the head of the Public Body properly exercise his discretion under subsection 22(1)

of the FOIPP Act in refusing to disclose the information contained in Records 1-3, 9,

20 and 22, because the information in the records consists of advice or

recommendations developed by or for the Public Body?

The Public Body withheld Records 1, 2, 3, 9, 20 and 22 in their entirety pursuant to section 22 of the

FOIPP Act.  These records consist of interdepartmental memos and emails regarding a proposed

facility, a public forum that was held regarding the facility, environmental concerns that had been

raised and further questions posed by the constituents to their elected representative at that forum,

the approval process of the facility, and a screening report regarding the construction and operation

of the facility. 

The Public Body submits that the above records were withheld from the Applicant pursuant to

subsection 22(1) of the FOIPP Act and acknowledges this subsection is a discretionary exception.

The Public Body relies, in particular,  on clause 22(1)(g) of the FOIPP Act, and cites the FOIPP

Manual at page 107, in which it states that “section 22(1)(g) is intended to protect candour in the

giving of advice and formulation of proposals, analyses, policy options, recommendations and

related alternatives for potential courses of action”.  The Public Body relies on the following

definitions of “recommendation”, “advice” and “proposals, analyses or policy options”, also found

at page 107 of the FOIPP Manual:

“recommendation” refers to formal recommendations about courses of action to be
followed.  They are usually specific in nature and are proposed mainly in connection
with a particular action being taken;

“advice” refers to less formal suggestions about particular approaches to take or
courses of action to follow; 

“proposals, analyses or policy options” are closely related to advice and
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recommendations and refer to the concise setting out of the advantages and
disadvantages of particular courses of action.

The Public Body further relies on the following statements of the Commissioner regarding section

22 in Order 07-003 of this office, at page 6:

The purpose of the section 22 exception is to enable candid advice to be provided to
public bodies without fear of outside scrutiny (Alberta Order 2001-006 [42]).  This
allows persons having the responsibility to make decisions to freely discuss the issues
before them in order to arrive at well-reasoned decisions.  It also allows decision
makers to address an issue without fear of being wrong or appearing foolish if their
deliberations were to be made public (Alberta Order 96-006).

The Public Body’s argument is that the staff must be able to provide the Minister with frank and

open advice. The Public Body submits that the advice provided to the Minister by the Technical

Review Committee representatives and staff must be advice that is formed in a manner that is free

from bias, and that it is “imperative that staff is able to provide frank analysis and/or

recommendations to the Minister and senior officials”.

The Applicant submits that the information requested is derived from information collected at a

public meeting and from submissions made requesting an investigation under section 26 of the

Environmental Protection Act regarding false information submitted to the committee prior to the

completion of its report.  The Applicant believes that the public has a right to be able to determine

if the information presented was accurate and was appropriately considered as part of the

Environmental Impact Assessment.

In its final reply to the Applicant’s submissions, the Public Body assumes that the Applicant’s central

argument concerns a patent process, and submits that the patent issue had  no bearing on the approval

of the project.  The Public Body sets out the process of the Environmental Impact Assessment and

its scope, and reiterates that “how the proponent [reference to product process] and whether or not

the patent was approved had no impact on the final Environmental Impact Assessment approval”.
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VI. ANALYSIS

The Applicant made an access to information request for all documentation regarding a named

project, including all documentation of the Technical Review Committee Report on the project,

conditions placed on the project by the Minister, documentation regarding the assessment and

concerns of the public, and submissions relating to the Environmental Impact Statement and the

Environmental Assessment Report. 

Although it is encouraging to note that the FOIPP Act has been taken into consideration and

referenced in the Public Body’s EIA Guidelines, the various records that the Public Body says are

“not normally” released by the Public Body cannot be interpreted as records that are required to be

withheld under the FOIPP Act.  A list of records in the guidelines of any public body as “not

normally released” (or similar phrasing) is just that — guidelines.  The legal authority for not

releasing (disclosing) records cannot be found  in a set of guidelines promulgated by a public body.

The only legal authority for not disclosing records related to an access request under the FOIPP Act

is the FOIPP Act itself, and the application of the provisions of that Act.  Reliance by a public body

on a list in its own guidelines without further confirmation under  a provision of the FOIPP Act may

result in a review under the FOIPP Act, because some documents listed by the public body in such

guidelines or policy documents may not fall within the exceptions set out in the Act.

Section 14 of the FOIPP Act

Subsection 14(1) of the FOIPP Act is a  mandatory exception.  A public body is required to refuse

the disclosure of a record, or a part of the record, if the record or part of the record satisfies one of

the requirements of clause (a), the whole of clause (b) and one of the requirements of clause (c).  The

test for successfully using a subsection 14(1) argument for non-disclosure is that all of these

requirements of subsection 14(1) must be met. In other words, it is information that, (a) would reveal

trade secrets or commercial, financial, labour relations, scientific or technical information of a third

party; (b) is supplied, explicitly or implicitly, in confidence; and (c) would be reasonably expected
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to result in one or more of the outcomes listed in clause 14(1)(c).

Clause 14(1)(a) – information that would reveal trade secrets 

or commercial, financial (etc.) information of a third party

Clause 14(1)(a) of the FOIPP Act requires the following criteria to be satisfied: the records must

contain information that  would reveal trade secrets of a third party, or that would reveal commercial,

financial, labour relations, scientific or technical information of a third party.  I am satisfied that the

Public Body has satisfied the requirements of clause 14(1)(a) in that the information severed was

information of a third party that would reveal trade secrets of the third party, or commercial,

financial, or technical information of a third party.

Clause 14(1)(b) – information is supplied, explicitly or implicitly, in confidence

Clause 14(1)(b) of the FOIPP Act requires a public body to refuse to disclose information that is

“supplied, explicitly or implicitly, in confidence”.  It is the duty of a  public body to provide evidence

of the explicit or implicit reasons to prove that the information was provided in confidence within

the meaning of clause (b).  In the letter from this office dated requesting the Public Body’s initial

submissions on this matter, it was  indicated that consideration of the following factors developed

by the Alberta Commissioner (the Alberta Act being very similar to ours) could support a finding

that information was supplied to a public body by a third party in confidence:

- the existence of an express condition of confidentiality in an agreement between a
public body and the third party (Alberta Order 97-013, pp. 23-27);

- evidence that the public body requested the information that be supplied in a sealed
envelope (idem);

- the third party’s evidence that it believed the information was supplied in
confidence (idem);

- evidence that the third party providing the information was promised by the public
body that he or she would not be identified (Alberta Order 2000-003, p. 122); or
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- evidence that a motion was passed that the information remain private (Alberta
Order 2001-019, p. 15).

A review of the records that were severed pursuant to section 14 of the FOIPP Act shows that there

is a written expression of confidentiality in three of the seven severed records i.e.,  Records 38, 39

and 43.  The Public Body’s submission that the information severed in the remaining records

“would have been supplied in confidence” is a statement of assumption, not a statement of fact.

Because the mere statement of this assumption gives no concrete evidence of the intention of

confidentiality as it pertains to the remaining four records, (Records 5, 6, 11 and 23), the Public Body

should have provided something more to prove that clause 14(1)(b) has been satisfied; i.e., that there

was an implicit understanding of confidentiality when the information was supplied.  I  also note that

the latter four records also fell under the Public Body’s section 15 argument against disclosure of

third party information.

The Public Body has failed to provide evidence of an explicit, or reasoning for an implicit,

expectation of confidentiality by the third party on Records 5, 6, 11 and 23.  The assumption that the

information  “would  have been provided in confidence” is no help on this point.  A mere belief, at

some later date, of the Public Body that it would have received the information as confidential

information is not enough, and leaves the information open to disclosure.  I must  therefore

determine the likelihood of implicit confidence of confidentiality under clause 14(1)(b) without the

assistance of the Public Body.  The Applicant, of course, would simply press for release of the

information in those records, particularly since the Public Body has failed to prove an implicit

expectation of privacy.

An Information Commissioner must always be concerned with accomplishing the purposes and

upholding the intent of the FOIPP Act.  Thus, the Commissioner must weigh the rights of an

applicant for access to information against any privacy rights of a third party.  The obvious intention

of clause 14(1)(b) is to protect a third  party’s business information from disclosure, where

information was provided  to the public body with a reasonable expectation that the public body
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would maintain the confidentiality of the information.  

I  have looked at each of the four records. It is clear that the information contained in them is not the

kind of information that a person would want to provide to a public body without an expectation of

confidentiality.  The result, then, is that despite the Public Body’s failure to explain why the records

should be protected from disclosure, I am satisfied on the nature of the information in these records

that they do fall within the meaning of clause 14(1)(b), in that they were implicitly supplied in

confidence.  However, I must emphasize to public bodies that this result in favour of non-disclosure

applies only to this particular instance, and a review in another case could result in a finding that is

quite the opposite.  It is an unsafe practice for any public body to merely rely on assumptions of

confidentiality without providing further evidence or supporting arguments.

Clause 14(1)(c) – disclosure of the information would be reasonably expected to result in one

or more of the outcomes listed in clause 14(1)(c)

In order to assist the Public Body in ensuring that sufficient detail regarding the application of clause

14(1)(c) of the FOIPP Act to the records is included in its submissions, this office provided the

Public Body with guidelines and factors to follow in making its submissions. These guidelines and

factors originated with the Alberta Commissioner and have been approved in earlier decisions of this

office. Additional questions posed by this office and a test to be used to determine a reasonable

expectation of harm were also provided to the Public Body for its reference in drafting its

submissions.  The latter test, as discussed in Orders 03-002 and  03-006 of this office, describes the

evidence that must be provided to show a  reasonable expectation of  harm under clause 14(1)(c) of

the Act:

(a) there must be a clear cause and effect relationship between the disclosure and the
harm which is alleged;

(b) the harm caused by the disclosure must constitute “damage” or “detriment” to the
matter, and not simply hindrance or minimal interference; and

(c) the likelihood of harm must be genuine and conceivable.
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Meeting the elements of the above test depends on a finding that the information was provided by

the third party to the Public Body in confidence. In the present case, the information having been

supplied to the Public Body as part of the approval process for the project proposed by the third

party, I  find that disclosure of the third party’s information would clearly and conceivably cause

harm that could damage the commercial or financial or commercial interests of the third party or its

competitive position. I must note again, though, that this kind of finding is dependent on the unique

facts of a given case.

Section 15 of the FOIPP Act

In its submissions, the Public Body quoted from Order 04-002 of this office, in which Commissioner

Rose said: “while I accept the Public Body’s evidence that there is a policy of confidentiality

applicable  to complainants’ personal information ...”.  However, the Public Body failed to finish the

sentence which went on to say, “... I do not accept that such a policy applies to the personal

information severed from the records in this case.”  This statement by Commissioner Rose indicates

that there is a varying level of applicability of such a  policy under differing circumstances and her

statement cannot be interpreted as an indication that the Public Body’s policy was determinative as

to what documents may or may not be disclosed.

Subsection 15(1) of the FOIPP Act is a mandatory exception.  A public body must not disclose

personal information to an applicant if it would be an unreasonable invasion of a third party’s

personal privacy. Records should be viewed as a  whole to determine the type of personal

information being released.

In this case, the severed information consists of  third party names, addresses, telephone numbers

and signatures, all of which are defined as  personal information under subclause l(i)(i) of the FOIPP

Act, which says, in part:
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1  In this Act
(i) “personal information” means recorded information about an identifiable
individual, including

(i)  the individual's name, home or business address or home or
business telephone number, 

When considering information in the light of section 15 of the FOIPP Act, a public body not only

needs  to determine that the information is personal information, but also whether disclosure of the

personal information would constitute an unreasonable invasion of a third party’s personal privacy.

A public body must first consider subsection 15(2) of the FOIPP Act, which deals with the situations

where a disclosure of third party personal information is not an unreasonable invasion of privacy.

If the Public Body determines that subsection 15(2) does not apply, the Public Body then must

consider the other subsections of section 15, keeping in mind that a presumption under subsection

15(4) may be rebutted by considering the relevant factors of subsection 15(5).

The disclosure of  records fulfills the goal of open access under the FOIPP Act.  The Public Body

made several assumptions in its section 15 arguments respecting the Applicant’s reasons for

requesting the records at issue (“what would the Applicant gain”; “the Applicant has no pressing

need for the information”).  Assumptions such as these  add  nothing to the efficacy of the arguments

of the Public Body.

There is nothing in the FOIPP Act to require an applicant to give reasons for an access to information

request. Any argument made by a public body based on an applicant’s reasons, or perceived reasons,

for the access  request is irrelevant to the resolution of a review.  It is also outside the purview of a

public body to withhold records based on considerations or conclusions related to the reasons, stated

or implied, for an applicant’s request for making an access to information request.  Similarly, it is

not for a public body to decide whether an applicant needs or has a  use for the information

requested.

The real issue with respect to records withheld by a public body under subsection 15(1) is whether
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the records fall within subsection (1) and subsection (2) does not apply. Records that do fall within

subsection 15(1), but not within subsection (2), must be severed or withheld from disclosure to an

applicant. The difference between section 14 and section 15 is that section 14 deals with business

information of a third party  and section 15 deals with personal information of a third party. If a

public body is correct in its submission that personal information falls under subsection 15(1) and

that subsection 15(2) does not apply, then the public body is required to refuse to disclose the

information which would be an unreasonable invasion of a third party’s personal privacy.

I have carefully reviewed each of the records refused under subsection 15(1) and I conclude that the

Public Body correctly severed the personal information of third parties, while disclosing the rest of

the records. However, some of the records purport to be petitions with the phrase being “we the

undersigned”. Those records have the personal information of third parties correctly removed  under

subsection 15(1). However, I think it could be useful for an Applicant to know how many people

signed a document of this type and this information would not be an unreasonable invasion of

anyone’s privacy. The Public Body should indicate in this type of circumstance how many names

were  severed from the record. This circumstance applies to Records 55, 59, 64, 72-78, 81, 82, 84

and 85.

Section 22 of the FOIPP Act

Subsection 22(1) of the FOIPP Act lists the situations in which a public body may refuse to disclose

information to an applicant.  Subsection 22(2) of the FOIPP Act describes the specific kinds of

information to which subsection 22(1) does not apply; in other words, the kinds of information

where there is no discretion to withhold the information.  If information falls within any of the

provisions of subsection 22(2), a public body cannot withhold the information.

Subsection 22(1) of the FOIPP Act is a discretionary exception, whereby a public body may refuse

to disclose information, only if the information is of a type that is not covered by subsection 22(2).
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In the event that a public body determines that subsection 22(1) applies to a record at issue, and the

information in the record does not fall within subsection 22(2), the public body may exercise its

discretion and either disclose the information in the record, or withhold it.  In order for the public

body to properly exercise its discretion under this section, it must consider the relevant facts and

circumstances surrounding the records at issue, together with the principles and objects of the FOIPP

Act.  The discretion arises under subsection 22(1) only if subsection (2) does not apply and a public

body must exercise its discretion fairly after considering the other provisions of section 22. 

The Public Body relies on clause 22(1)(g) of the FOIPP Act to support its authority to sever

information from six of the records at issue. Clause 22(1)(g) says:

22(1) The head of a public body may refuse to disclose information to an applicant
if the disclosure could reasonably be expected to reveal

(g) advice, proposals, recommendations, analyses or policy options developed
by or for a public body or a member of the Executive Council;

Orders 06-004 and 07-003 of this office contain extensive analyses of clause 22(1)(g) of the Act, and

the following is with reference to those orders in approving the reasoning of the Alberta

Commissioner and decisions of Ontario courts:

The Alberta Information and Privacy Commissioner, in Order 96-006, found that the information

clause 22(1)(g) was meant to protect should be advice that is: (i) sought or expected, or be part of

the responsibility of a person by virtue of that person’s position; (ii)  directed toward taking an

action; and (iii) made to someone who can take or implement the action.  The “advice” must contain

more than mere factual information, and must relate to a suggested course of action that will

ultimately be accepted or rejected by its recipient during the deliberative process.

In Ontario (Ministry of Northern Development & Mines) v. Ontario (Assistant Information and

Privacy Commissioner (2004) 181 O.A.C. 251, the Ontario Superior Court upheld a decision of the

Assistant Information and Privacy Commissioner of Ontario, when the Assistant Commissioner
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ordered the release of information and stated as follows:

A great deal of information is frequently provided and shared in the context of
various decision-making processes throughout government.  The key to interpreting
and applying the word “advice” in section [22(1)(g)] is to consider the specific
circumstances and to determine what information reveals actual advice.  It is only
advice, not other kinds of information such as factual, background, analytical or
evaluative material, which could reasonably be expected to inhibit the free low of
expertise and professional assistance within the deliberative process of government.
(Order PO-2028) 

In Ontario (Ministry of Transportation) v. Consulting Engineers of Ontario (2005) CanLII 34228

(ON C.A.),  the Ontario Court of Appeal said the following in relation to the definition of “advice”

in a freedom of information statute:

The most fundamental principle of interpretation is that words must be understood
in light of the context and purpose of the whole statute ...

In my view, the meaning of “advice” urged by the ministry would not be consonant
with this statement of purpose.  The public’s right to information would be severely
diminished because much communication within government institutions would fall
within the broad meaning of “advice”, and [section 22(1)(g)] would not be a limited
and specific exception.  I conclude, in the words of the Divisional Court that “the
Commissioner’s interpretation complies with the legislative text, promotes the
legislative purpose, and is reasonable”.

I have carefully reviewed each of the records for which an exception is argued under section 22. I

agree that these records fall within section 22 and I concur with the Public Body withholding the

body of the information in the records. However, in several cases the Public Body severed the body

of the information and left just enough information to show who the documents were directed  to and

from whom. It seems pointless to me to count such records in costing the access response by the

Public Body. Where records are basically just a skeleton with no useable information or perhaps a

table with only a title, then the information on who were the author or recipient of the records could

be summarized in the letter releasing the records or parts of records; rather than treating such residual
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information as records being released.

VII. FINDINGS

I  must remind public bodies that applicants do not have to provide the public body with any reason

for requesting access to information. The corollary of that is that any explanation by an applicant as

to why he or she is looking for the information is irrelevant and does not justify a public body in

withholding information or limiting the information provided on grounds such as “the Applicant has

no pressing need for the third party personal information.”  If  the information in a record falls within

a request made, then the Public Body must look at the FOIPP Act and determine which provisions

apply to determine whether or not the information should be disclosed.  It is not for a public body

to consider why an Applicant is requesting the information, or to conclude how  the records

requested  relate to possible reasons for the request. Conversely, an applicant should not feel

constrained to provide reasons for an access request. It is also not for a public body to decide whether

an applicant needs or has a use for the information requested.  Extraneous commentary on what the

public body thinks are the motives behind the request are not useful to a public body’s argument to

justify severing information from a record.

Although the Public Body should have provided more argument on its reliance on subsection 14(1)

of the FOIPP Act for withholding some records, I am satisfied that the Public Body correctly severed

or withheld information under that subsection as discussed above.

The Public Body correctly severed information respecting third parties under subsection 15(1), as

discussed above, but the Public Body should reveal the number of names severed on records that

contain the phrase “we the undersigned” or a phrase of similar import. On the point of severing

names from letters and petitions sent to the Public Body, I must point out  that protection of privacy

goes hand in hand with access to information. In this case, even though the Applicant may know who

signed petitions regarding the project, those names and contact information are personal information
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protected by subsection 15(1) of the FOIPP Act, and, on a correct application of subsection 15(1),

the Public Body has no choice but to refuse disclosure of that personal information of third parties.

Finally, I find that the Public Body was reasonable in its charges for the information released, as it

is apparent that it did not charge for all of the documents released.

VIII. ORDER

Thank you to the parties for their submissions.

Based on my findings set out above, I make the following orders: 

1. The Public Body shall provide the Applicant with the number of names signed on the records that

use the phrase “we, the undersigned” or a phrase of similar import.

2. Where the Public Body has severed the whole of the information from a record other than the title

or the author-recipient information, the Public Body must endeavour in the future  to indicate in

some way to an Applicant the type of record that was severed.. These types of records should not be

included in the calculation of the fees charged by the Public Body to the Applicant on an access

request.

In accordance with section 68(1.1) of the FOIPP Act, no steps shall be taken to comply with this

order until the end of the period for bringing an application for judicial review of the order under the

Judicial Review Act.  

                                                                            
Judith M. Haldemann
Acting Information and Privacy Commissioner
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