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OFFICE OF THE

INFORMATION & PRIVACY

COMMISSIONER

for

Prince Edward Island

Order No. FI-09-006

Re: Department of Education

Prince Edward Island Acting Information and Privacy Commissioner
Judith M. Haldemann

November 19, 2009

I. BACKGROUND

This order results from a review of three consolidated access to information requests (“access

requests”) submitted by the Applicant to the Department of Education (“Public Body”) under the

Freedom of Information and Protection of Privacy Act (“FOIPP Act”).  The access requests,

originally sixteen in number, were received by the Public Body between September 18 and

September 24, 2007. The Public Body consolidated the sixteen access requests into three

consolidated access requests and by letter dated October 16, 2007, submitted a fee estimate to the

Applicant. The Applicant did not object to the consolidation of the access requests but she chose not

to narrow the scope of the consolidated access requests to reduce the costs, and paid the fee estimate

in full to the Public Body on October 22, 2007.  The records were sent to the Applicant by the Public

Body by letter dated January 15, 2008. The Public Body advised the Applicant of the sections of the

FOIPP Act on which it had relied where it had severed or refused to disclose information. Further
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correspondence in respect of the fee estimate and the access request was exchanged between the

parties. The Applicant’s request for a  review of the fee estimate and of the access request were

received by this office on April 16, 2008.

This order deals with the review of the access request. The review commenced by a letter from

this office dated September 30, 2008, to the Public Body, confirming that the a review of the fee

estimate was denied by Interim Order No. 08-003, and that the review of the access request

would commence.  The Public Body was directed to send all related records to this office. The

requested records with accompanying index were received from the Public Body on October 17,

2008.  This office reviewed the records, including the 85 records at issue, and by letter dated

November 18, 2008, the Public Body was asked to provide submissions respecting its decision to 

refuse to disclose some records, in whole or in part, to the Applicant.  Details of an explanatory

nature were provided to the Public Body, together with questions related to the issues that should

be addressed by the Public Body in its submissions.  The Public Body’s submissions were dated

and received by this office on December 19, 2008.  By letter dated December 29, 2008, the

Applicant was provided with a copy of the Public Body’s submissions and asked to provide a

response.  Details of an explanatory nature were provided to the Applicant and information

provided as to the issues that should be addressed by the Applicant in her submissions.  The

Applicant’s response, dated January 14, 2009, was received by this office on January 19, 2009. 

The Applicant’s response was copied and provided to the Public Body by letter dated January 19,

2009, and on February 6, 2009, this office received the Public Body’s final reply.

Preliminary Issues

Two preliminary  issues arose on this file: the timeliness of a request to review the fee estimate

and the timeliness of the request to review the access request. These preliminary issues were

addressed in Interim Order No. 08-003.  It was determined in the Interim Order that the request

for a review of the fee estimate was made too late under the FOIPP Act, because it was filed with

this office months after the fee estimate was given to the Applicant. The Interim Order set
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guidelines for determining when a document is deemed to have been received by another party,

which is normally considered to be five days from the date the document gets to the post office.

Regarding the timeliness of the request for review of the access request,  the Applicant was found

to be only a few days out of time, and the time for filing the request for review was extended to

allow this inquiry to commence in respect of the access review.

II. RECORDS AT ISSUE

The Applicant’s consolidated access requests were administered by the Public Body as a single

administrative file.  The Applicant requested access to (a) records related to a mediation held on

April 12, 2007, (b) records related to the Public Body’s retention of legal counsel, and (c) records

related to the Applicant and  her family.

The index of documents lists 85 records at issue, consisting of 60 records that were provided to

the Applicant in their entirety, and 25 records that were not disclosed in whole or in part.  

III. BURDEN OF PROOF

Section 65 of the FOIPP Act deals with the burden of proof required of the parties. As noted in

previous orders of this office, the initial burden of proof lies with different parties, depending on

which exception to disclosure under the FOIPP Act is relied on by the public body. In accordance

with subsection 65(1), if a decision has been made to refuse an applicant access to a record or

part of a record, the public body has the duty to prove that an applicant has no right of access to

the record.

In an analysis of section 15 of the FOIPP Act, the burden may rest with the applicant. If it is

determined that the record contains personal information of a third party, an applicant has the

burden of proving that disclosure of the personal information of the third party would not be an

unreasonable invasion of the third party’s personal privacy. However, it should be noted that an
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applicant has no such burden of proof in respect of personal information of a third party that falls

under subsection 15(2).

IV. ISSUES

The issues to be determined by this review are as follows:

1.  Subsection 15(1) – Unreasonable invasion of a third party’s personal privacy

Was the head of the Public Body correct in refusing to disclose information to the Applicant on

the grounds that disclosure would be an unreasonable invasion of a third party’s personal privacy

pursuant to subsection 15(1) of the FOIPP Act?

2.  Subsection 22(1) – Advice from officials

Did the head of the Public Body correctly exercise its discretion under subsection 22(1) of the

FOIPP Act by refusing to disclose information to the Applicant on the grounds that disclosure

could reasonably be expected to reveal consultations or deliberations involving officers or

employees of a public body; or advice, proposals, recommendations, analyses or policy options

developed by or for a public body?

3.  Subsection 25(1) – Legal privilege

Did the head of the Public Body correctly exercise its discretion under subsection 25(1) of the

FOIPP Act by refusing to disclose information to the Applicant on the grounds that the

information is subject to any type of legal privilege, or that the information was prepared by or

for an agent or lawyer of a public body in relation to a matter involving the provision of legal

services?



Page 5 of  14

V. ARGUMENTS OF THE PARTIES

1.  Subsection 15(1) – Unreasonable invasion of a third party’s personal privacy

The Public Body submitted arguments under section 15 of the FOIPP Act which sets out the

conditions under which a presumption of an unreasonable invasion of a third party’s personal

privacy are set out. The referral here to the section 15 arguments of the Public Body is limited

because the majority of the records involved are related to the mediation and I have considered

the mediation records under the section 25 arguments. 

In respect of the request for the qualifications of the mediator (meaning the Chair of the

Mediation Committee), the Public Body submits in its decision letter to the Applicant that

With respect to your request for records relating to the mediator’s credentials and
qualifications, I feel that I should offer some clarification. [name]’s role in this
process was not as a mediator but as chair of the School Council Mediation
Committee, which additionally involved representatives from the [other
organizations]. She is a Senior Director within the [Public Body], and like other
members of the committee, was appointed pursuant to section 14(c) of the
Minister’s Directive No. MD 99-04 ...

... These records were not provided due to the fact that records outlining [name]’s
employment and educational history are protected from disclosure under s.
15(4)(d) of the Freedom of Information and Protection of Privacy Act....  Records
that would be subject to disclosure under the Act would be any records related to
her prior involvement in similar committees constituted at the direction of the
Minister. However, once again the [Public Body] did not have records related to
this subject, and therefore none could be provided.

The Applicant’s submissions did not address the Public Body’s submissions under section 15 of

the FOIPP Act.
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2.  Subsection 22(1) – Advice from officials

The Public Body submits that the information not disclosed could reasonably be expected to

reveal consultations or deliberations involving officers or employees of the Public Body [clause

22(1)(a)], or advice, proposals, recommendations, analyses or policy options developed by or for

the Public Body [clause 22(1)(g)]. The Public Body submits that it

chose to exercise its discretion over this information because it felt that advice
provided to the Minister, especially that provided by members of the senior staff,
should be subject to significant protection under the Act. The quality of
Ministerial decisions is often directly linked to the quality of the analysis and
advice received from staff, and preserving the frank and open nature of these
communications is crucial if Ministers and Departments are to continue making
decisions that best advance the public interest. 

The Public Body argues that the “possibility of disclosure could impact the quality and content of

advice given to the Minister, and could thus jeopardize the quality of the decision made at the

highest levels of government.” The Public Body also argues that any documentation in draft form

is not yet representative of the actual position of the Public Body.

The Applicant’s submissions did not address the Public Body’s  submissions under section 22 of

the FOIPP Act.

3.  Subsection 25(1) – Legal privilege 

Public Body’s submissions

The Public Body refused to disclose some records and severed information from some records,

on the grounds that the information was subject to legal privilege under subsection 25(1) of the

FOIPP Act.  The Public Body submits that:

It is the [Public Body]’s interpretation that the broad nature of s.25 is meant to
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protect from disclosure not only the legal advice ... but also the specific subjects
on which legal advice is being sought by the [Public Body]. As s.25(1)(b) broadly
references “information prepared by or for” an agent of the OAG, and s.25(1)(c) is
similarly broad in its application to any “information in correspondence” to an
agent of the OAG, it is the [Public Body]’s view that severing these records in
their entirety is supported by the appropriate legislative provisions.

The Public Body refused to disclose records related to the mediation, including written and oral

presentations to the Mediation Committee.  The Public Body received advice and arguments

from the second public body supporting mediation privilege as a form of legal privilege under

subsection 25(1) of the FOIPP Act.  The Public Body believes that the use of arguments provided

by the second public body “is supported by the spirit of s. 13 of the Act, which would have

allowed the [Public Body] to transfer to the [second public body] those portions of the

applicant’s Access to Information requests that related to the mediation submissions in question.” 

The Public Body argues that clause 25(1)(a) of the FOIPP Act extends to any type of legal

privilege and therefore includes mediation or settlement privilege.  The Public Body looked at

sections of the School Act, and Minister’s Directive No. 99-04, under which the mediation was

held, and states that:

The mediation in issue in this case was held pursuant to Ministerial Directive No.
99-04. A copy of that directive was disclosed to the Applicant, and is on file with
the Commissioner.... That directive was issued pursuant to s. 8 and s. 66(3) of the
School Act which gives the Minister authority to issue directives. Section 39 of the
School Act also requires that the [second public body] comply with Ministerial
Directives. They are, therefore, mandatory in effect.  Under the explicit terms of
Ministerial Directive No. 99-04, the [second public body] had to refer this matter
to mediation.

Applicant’s submissions

The Applicant’s submissions refer mainly to the mediation, in which  the Applicant was a

participant.  The Applicant asserts a right as a participant to have access to the mediation records. 

The Applicant states that:



Page 8 of  14

As far as I understand, mediation is an interest-based, confidential, voluntary
process facilitated by an impartial third party that empowers the parties involved
in a conflict to find their own resolutions.  Unfortunately, in the Mediation that I
was involved in with the [public body] there was: 

1.  No impartial third party. [composition of the Mediation
Committee; list of invited participants]

2.  No exchange of information was provided in order to
empower the parties involved to communicate and find their own
resolutions.

We were told by [name] Chair of the Mediation Committee ... that “All the
parties involved will have the opportunity to hear what was said.”, but
unfortunately this never happened. We entered this Mediation with confidence
that we would be heard, we would hear all the other submissions and we would
have the opportunity to come to a consensus that would be a mutually acceptable
resolution for all involved.

 

The Applicant submits that following the decision of the mediation committee being issued, a

legal letter (June 18, 2007) was sent to the Applicant on behalf of the Public Body.  The

Applicant states that “In this legal letter there were accusations made about me that were not

substantiated”.

In addition, the Applicant says that:

Also in another legal letter from the same law firm dated January 16, 2008 ... it
seems that my asking for pertinent information via FOIPP was construed by the
[public body] and their Lawyer as me using FOIPP as a means to “continue her
harassing behavior” (Attachment #4). Both the unsubstantiated accusations and
the harassing statement used by the lawyer makes it imperative that the
information that these were based on be disclosed.

Because of the two issues/concerns noted-above, and because [name] from the
[Public Body] told us in writing before Mediation began that we would have the
opportunity to hear what was said (which never happened),  I am requesting
information via the FOIPP Act to try to substantiate accusations made about
myself.
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Public Body’s submissions

In response to the Applicant’s submissions and, in particular, to the Applicant’s dissatisfaction

with the handling of the mediation, the Public Body says that:

Since the scope of this review relates solely to the [Public Body]’s decision to
sever certain records pursuant to the applicant’s Access to Information requests, it
is the [Public Body]’s position that the applicant’s criticisms regarding the
mediation process and outcome have little bearing on the issue of her entitlement
to the severed information. It is also the [Public Body]’s position that the negative
tone of the applicant’s subsequent interactions with the [second public body] has
little bearing on the current proceedings. The [second public body] is a separate
and autonomous public body with respect to matters related to the FOIPP Act.... 
It is the [Public Body]’s position that the applicant’s subsequent negative
interactions with the [second public body] are unrelated to the administration or
resolution of those requests that were submitted to the [Public Body].

The Public Body argues that the Applicant relies on one specific interpretation of a mediation

process and that it is clear that the process intended for the mediation was not that envisioned by

the Applicant.  The Public Body states that:

... while the applicant undoubtedly identifies one accepted interpretation of
mediation processes, it is neither the only accepted interpretation of such
processes, nor was it the specific interpretation that governed the process in which
she was participating.  Furthermore, she was aware of these dissimilarities at the
outset of the mediation process since section 14 of the aforementioned Minister’s
Directive was cited within the body of the invitation that she received.

The Public Body submits that the invitation to attend the mediation reads that “all parties will

have the opportunity to hear what was said.” [emphasis added] The Public Body argues that this

opportunity was not denied to the Applicant. The Public Body submits that although the

Applicant argued that there was insufficient time to prepare a presentation, the Applicant could

have attended the session to hear the presentations of the other participants to the mediation

committee.

The Public Body argues that the records were never intended to be shared.  The Public Body
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submits that:

There is no reference to sharing all mediation submissions amongst participants,
and it is these submission that make up the bulk of the severed records. This is not
simply a semantic argument; it identifies a genuine distinction between
presentations that were initially to be made in the presence of the other parties,
and submitted documents that were presumed to be confidential and intended only
for the mediation committee. While the invitation provides for some degree of
interaction between participants during the presentations, sharing all submission
documents among all participants would go significantly farther than this, and was
never contemplated by the Mediation Committee. The wording of the invitation
would have to be far more expansive and specific if it were intended to override
any reasonable expectation of confidentiality within the mediation process. In
light of this, it is the [Public Body’s] position that the wording of the invitation
does nothing to override the legal privilege that was claimed over the mediation
submissions. 

The Public Body further submits that:

Since it would be impossible at this point to separate the information that would
have been provided in the open forum attended by all participants from the more
confidential information that would have been shared only in the absence of other
parties, it is the [Public Body’s] position that the presentation recordings are, like
the presentation submissions, fully subject to the claimed legal privilege under
s.25, and should not be disclosed.

VI. ANALYSIS

This review is related to the review dealt with in Order No. FI-09-005 respecting the second

public body, in that most of the records requested from the Public Body by the Applicant in this

case are the same records requested by the Applicant from the second public body. Substantially

similar arguments were presented by the public body in each case and the public bodies did

collaborate on some arguments. I do not have any concerns about the two public bodies

comparing legal arguments on access requests regarding virtually the same records; i.e.,

mediation records. I agree with the logic of the Public Body that a decision on this file could wait

until a decision was made on the Applicant’s access requests made to the second public body,

since the initial requests arose in relation to the second public body.
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This was a complex investigation, involving arguments on sections 15, 22 and 25 of the FOIPP

Act. However, the final result was simplified to some extent, because a large number of the

records involved had been requested by the same applicant from the second public body, and the

review of that request  resulted in Order No.FI-09-005. Much of the analysis and findings in that

Order also apply to this case. I have read every record in its unsevered form as provided by the

Public Body, while keeping in mind the application of the various sections of the FOIPP Act.

Section 13 – “Spirit” of the section

I do not agree with the Public Body’s submissions that the “spirit” of section 13 of the FOIPP

Act supports the sharing of arguments between separate public bodies. Section 13 of the Act does

nothing more than provide for the transfer of an access request from one public body to another

public body.

Subsection 15(1) – Unreasonable invasion of a third party’s personal privacy

The Mediation Committee was structured in accordance with a Minister’s Directive made under

section 8 of the School Act. The only qualification of the Chair of the Mediation Committee is

that the Chair must hold a position in the Department of Education is cited as “a Department

director who shall be the chairperson” [MD 99-04, paragraph 14(c)(i)]. I agree with the Public

Body’s refusal to disclose information related to the Chair’s employment records as the records

clearly contain the personal information of a third party and fall within clause 15(4)(d) of the

FOIPP Act.

Subsection 22(1) – Advice from officials

While it is clear that section 22 of the FOIPP Act is a discretionary exception to disclosure,

section 22 sets out clear examples of the kinds of records the head of a public body can refuse to

disclose under the section. Reading the provisions of subsection 22(1) of the Act as a whole, it is
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clear that the records that would fall under the subsection are records related to the everyday

management activities of a public body, whereby it plans for its operations and programs,

including consultations with, and advice from, its officers and employees. This information could

reasonably be expected to reveal consultations or deliberations involving officers or employees

of a public body. Where records clearly fall within section 22 of the Act, I understand and

condone the Public Body’s submission that “[t]he quality of Ministerial decisions is often

directly linked to the quality of the analysis and advice received from staff, and preserving the

frank and open nature of these communications is crucial if Ministers and Departments are to

continue making decisions that best advance the public interest.”

In addition, subsection 22(2) of the Act sets out the types of such records to which subsection

22(1) does not apply. That is not to say that information described by subsection 22(1) cannot be

disclosed, because a refusal to disclose under the subsection is discretionary. But the discretion is

that of the head of the Public Body. So long as the head of the Public Body has considered

section 22 of the FOIPP Act as a whole, and subsection 22(1) applies to the records, then the

Public Body has the discretion to refuse to disclose the records under subsection 22(1) of the Act.

Subsection 25(1) – Legal privilege

The records generated by the mediation fall within my jurisdiction under the FOIPP Act, but the

content of the Minister’s Directive or the manner in which the mediation was conducted do not

fall within my jurisdiction. The Applicant’s submissions on the mediation process itself, and her

dissatisfaction with it, are irrelevant to the FOIPP process. 

I analyzed the mediation privilege arguments in Order No. FI-09-005. The same reasoning

applies to the mediation records held by the Public Body because they are records created in

respect of the same mediation. These records fall within section 25 of the FOIPP Act as subject

to mediation privilege, as they meet Wigmore’s conditions as discussed in that Order.
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A Public Body can refuse to disclose records that fall within any legal privilege under section 25

of the FOIPP Act. In addition, I agree with the Public Body’s argument that solicitor-client

privilege extends to the specific subjects on which legal advice is sought. In my opinion,

disclosing the subject matter on which legal advice is sought would in itself violate the privilege

and reduce the efficacy of solicitor-client privilege. The Applicant’s broad access requests for

records included records that fall with solicitor-client privilege as well as mediation privilege.  It

is unnecessary to distinguish among those records as the Public Body properly refused to disclose

all such privileged records in accordance with subsection 25(1) of the FOIPP Act.

I am incorporating by reference my analysis related to mediation records and section 25 of the

Act in Order No. FI-09-005 into this order, as the records to which access is sought fall within

the same exceptions for the same reasons. As a result of this analysis and the incorporated

analysis, there are no records responsive to this access request that should be disclosed by the

Public Body to the Applicant, other than those which the Public Body has already released to the

Applicant.

A final observation with regard to the Applicant’s submissions that a legal letter, dated June 18,

2007, was sent to her from a law firm on behalf of the other public body – there is nothing about

such a letter that brings it under the FOIPP Act. With regard to another letter sent by the same

law firm addressed to this office, dated January 16, 2008, that letter contained submissions of the

second public body in respect of the investigation that lead to Order No. FI-09-005. Both of these

letters are irrelevant to this review. In addition, the reason why an access to information request

is made is irrelevant both to a public body, and to me.

VII. FINDINGS

My findings are as follows:

1. I find that the records that the Public Body refused to disclose under section 15 of the FOIPP
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Act were correctly refused, because disclosure of the information would be an unreasonable

invasion of a third party’s personal privacy under subsection 15(1) of the Act.

2. I find that the Public Body correctly exercised its discretion to refuse to disclose records, or

parts of records, under subsection 22(1) of the FOIPP Act because disclosure of the records could

reasonably be expected to reveal consultations or deliberations involving officers or employees

of the Public Body.

3. I find that mediation privilege is a type of legal privilege contemplated by section 25 of the

FOIPP Act. I find that the mediation that occurred in this case meets the four conditions known

as Wigmore’s conditions and the records generated by the mediation are subject to mediation

privilege. I find that the Public Body correctly exercised its discretion to refuse to disclose

records, or parts of records, that fall within mediation privilege or other legal privilege pursuant

to subsection 25(1) of the FOIPP Act.

VIII. ORDER

Thank you to the parties for their submissions. 

Given my findings on this issues in this review, I order that this matter is concluded. 

In accordance with subsection 68(1.1) of the FOIPP Act, the Public Body shall not take any steps

to comply with this order until the end of the time period for bringing  an application for judicial

review of the order under section 3 of the Judicial Review Act.

________________________________

Judith M. Haldemann
Acting Information and Privacy Commissioner
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