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OFFICE OF THE

INFORMATION & PRIVACY

COMMISSIONER

for

Prince Edward Island

Order No. FI-10-001

Re: P.E.I. Lending Agency

Prince Edward Island Information and Privacy Commissioner 

Judith M. Haldemann, Acting Commissioner

January 14, 2010

Summary:

The Applicant sought records relating to the a third party’s business dealings with the Public

Body, limited to the amounts of loans and grants given to the third party over a specified time

period. The Public Body argued under subsection 14(1), that the information could not be

disclosed because it was confidential commercial or financial information, the disclosure of

which could cause harm to the third party.

Sections considered: Freedom of Information and Protection of Privacy Act, clauses 14(1)(a),

(b), (c).

Note:  This summary was amended to correct an error whereby the words “one-year period”

were changed to the words “specified time period”.     JMH
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I. BACKGROUND

This review arises from a decision of the P.E.I. Lending Agency (“Public Body”) to refuse to

disclose information in response to an access to information request (“access request”) submitted

by the Applicant under the Freedom of Information and Protection of Privacy Act  (“FOIPP Act”)

dated May 8, 2008.  The information requested by the Applicant relates to a third party company and

its twelve affiliated companies (“Third Party”).

Both the Public Body and the Third Party were concerned about the effect of releasing information

related to loans and grants issued by the Public Body to the Third Party. Their concerns related to

the fact that the Third Party and some or all of its related companies were for sale, and  that

disclosure of the information sought by the Applicant would have a detrimental effect on a sale, or

could reveal information to competitors of the Third Party. The Public Body also raised a section 15

argument that disclosure would reveal third party personal information, because  the Third Party is

a family-owned business. The Third Party made it clear to the Public Body that it objected to

disclosure of such information. The Applicant argued that the information sought was information

about loans and grants as provided by the Public Body and had nothing to do with confidential

information supplied by the Third Party to the Public Body.

II. RECORDS AT ISSUE

The information at issue consists of the amounts of loans and grants issued  to the Third Party by the

Public Body during a specified time period.

III. BURDEN OF PROOF

Section 65 of the FOIPP Act deals with the burden of proof required of the parties. As noted in

previous orders of this office, the initial burden of proof lies with different parties, depending on

which exception to disclosure under the FOIPP Act is relied on by the public body. In accordance
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with subsection 65(1) of the Act, if a decision has been made to refuse an applicant access to a record

or part of a record, the public body has the duty to prove that an applicant has no right of access to

the record.

IV. ISSUE

There is one issue to be determined by this review:

Subsection 14(1) – commercial information that could harm significantly the competitive

position of a third party

Was the head of the Public Body correct in refusing to disclose information to the Applicant on the

grounds that disclosure would reveal commercial information that could reasonably be expected to

harm significantly the competitive position of a  third party within the meaning of  subsection 14(1)

of the FOIPP Act?

V. ARGUMENTS OF THE PARTIES

The Public Body submits that it refused to disclose the information requested  under subsection 14(1)

of the FOIPP Act.  After considering the representations of the Third Party, the Public Body believes

that the interests of the Third Party could be affected by the disclosure.  The Public Body refers to

the three-part test of section 14 of the Act, and argues that

... the rationale to not release this information under the three-part test of Section 14
is as follows:

i) The release of this information does disclose financial information on this group
of companies as it discloses the amount of loans.

ii) The information to determine the eligibility for these loans has been supplied
explicitly in confidence which is typical of any negotiations concerning loans. The
existence of an expressed condition of confidentiality in an agreement between a
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public body and the third party is an integral part of any information supplied to the
public body.

iii)  The  release of this information could reasonably be expected to bring about
harm to the company. This group of companies is currently for sale and the
interpretation on this release of this information may cause harm to its negotiations
with any interested parties. This may hinder negotiations because of possible
assumptions made by an interested party in terms of the stability of the company due
to these loans and may actually prevent interested parties from pursuing their efforts
to purchase this group of companies. We submit this is a genuine and conceivable
concern and would be a detriment to the current sale process.

The public body has determined the release of this information could cause harm to
the [Third Party] because of possible misinterpretation by the public of the financial
stability or otherwise of this [Third Party]. The public body would also express
concerns about the ability or the confidence companies would have in the public
body if such information is given out at such a critical time.

The Public Body submits that an example of the possible impact of disclosure on the Third Party

would be that “disclosure of the total amount of each loan could cause significant harm to the

competitive position of the [Third Party], in so far as competitors would be made aware of the

financial position of the company”. The Public Body expands on an earlier argument, saying that

“release of this information in the public domain could result in misinterpretation and unwarranted

controversy that could sway potential purchasers.”

In respect of the argument submitted by the Applicant that ACOA releases this type of information,

the Public Body says that

The comparison to ACOA is not appropriate as they provide loans towards project
costs only to a maximum of 40% of the project costs. However, the Public Body and
[other Public Body] deal with loans for both operational and project costs and also
may be the primary lender to the business. There is a difference between disclosing
the amount of monies loaned to a specific project and disclosing the amount of
operating loan a company has or the total amount of debt a company is carrying.

Finally, the Public Body  raises an additional argument  regarding subsection 15(1) of the FOIPP
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Act. The Public Body submits that

... it is the opinion of the public body that section 15(1) is also relevant. As a public
body, we are required at all times to balance not only the right to freedom of
information but also the protection of privacy. The [Third Party] is a family owned
company. In this sense, disclosure of loans to the [Third Party] is tantamount to
disclosing personal financial information of the individuals within the [Third Party].
In a situation where (as is the case) all loans are in good standing, it is the view of the
public body that disclosure of this information would amount to an unreasonable
invasion of a third parties personal privacy.

The Applicant argues that the Public Body has failed to submit any proof that disclosure of the

amount of money received from the government  would reveal trade secrets, commercial, financial,

labour  relations, scientific or technical information of a third party. The Applicant refers to Order

No. 06-005 of this office, and the Applicant says that

although releasing restaurant violations contained third- party information – it is not
the type of information which section 14 is meant to protect, that is, information
relating to day-to-day operations.

I argue that my request for the loans by the Public Body to third parties has nothing
to do with a third party’s day-to-day operations.

Just a further note on “financial” information. I am NOT looking for any details of
the loan agreements, just the total amount of the grant or loan.

Often, but not always, the totals amounts government loans to a company are
published in Orders in Council, if Cabinet has approved the loans. As well, ACOA
publishes the amounts it gives to companies including [Third Party], on a regular
printout.

In respect of clause 14(1)(b) of the Act, the Applicant argues that

This clause requires that the information [was] supplied in confidence. I argue that
the third party is NOT supplying any confidential information. The Public Body does
not ask the third party how much money it borrowed from government. One would
assume the government already knows how much it’s lending!!
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And in this case, the Public Body argues “the information to determine the eligibility
for these loans has been supplied explicitly in confidence”. Once again, I am NOT
looking for any information that was used by the Public Body to determine the
eligibility of the loan.  

More importantly, since none of the information I’m looking for was supplied by a
third party ... there is no reason to invoke this clause.

The Applicant addresses clause 14(1)(c) of the Act by saying that the Public Body has not presented

any evidence  to show how the competitive position of the company could be harmed. The Applicant

argues that

... one could reasonably expect that any serious buyer would eventually need to know
the complete financial details of the company – which they would get if they
submitted a bid. So if just the details about the loan TOTALS were made public, a
serious buyer would learn about the company’s loans at that time and continue – or
later when it looks into the company’s finances. So it’s hard to see how making that
loan information public could hurt [the Third Party].

... there is no clear cause and effect relationship between the disclosure and the
alleged harm.

Finally, and most importantly, this is taxpayers’ money … and taxpayers need to
know how their money is being spent.

The Third Party was given an opportunity to make submissions, but  no submissions were received

at  this office from the Third Party.  However, as noted above, the Third Party did respond to the

Public Body during the processing of the access request, indicating that it “adamantly oppose[d] any

and all disclosure of information relating to the financial and commercial transactions of the

Companies”.  The Third Party further stated to the Public Body that “the transactions and related

documentation were conducted in confidence and we expect such information to remain in

confidence.”
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VI. ANALYSIS

The Public Body relies on subsection 14(1) of the FOIPP Act, which says:

14. (1) Subject to subsection (2), the head of a public body shall refuse to disclose
to an  applicant information 

(a)  that would reveal
(i) trade secrets of a third party, or
(ii) commercial, financial, labour relations, scientific
or technical information of a third party;

(b)  that is supplied, explicitly or implicitly, in confidence; and
(c)  the disclosure of which could reasonably be expected to

(i) harm significantly the competitive position or
interfere significantly with the negotiating position of
a third party,
(ii) result in similar information no longer being
supplied to the public body when it is in the public
interest that similar information continue to be
supplied,
(iii) result in undue financial loss or gain to any
person or  organization, or
(iv) reveal information supplied to, or the report of, an
arbitrator, mediator, labour relations officer or other
person or body appointed to resolve or inquire into a
labour  relations dispute.

Subsection 14(1) of the FOIPP Act is a  mandatory exception that requires a public body  to refuse

the disclosure of a record, or part of a record, if all of the components of subsection 14(1) of the Act

are met. The test set out in subsection 14(1) of the Act requires that a record, or part of a record, must

satisfy  the whole of subsection (1); i.e.,  the provisions of (a) and (b) and (c) are met.  In other

words, the information that the Public Body must  refuse to disclose under section 14 of the Act

must be information that, (a) would reveal trade secrets or commercial, financial, labour relations,

scientific or technical information of a third party; and (b) is supplied, explicitly or implicitly, in

confidence; and (c) would be reasonably expected to result in one or more of the outcomes listed in

clause 14(1)(c) of the Act. The important thing about subsection 14(1) of the Act is that all three of

these elements must be present in the particular circumstances of the case.
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Clause 14(1)(a) – Information that would reveal trade secrets

or commercial, financial information of a third party

In order to satisfy clause 14(1)(a) of the FOIPP Act, the information requested must contain

information that  would reveal trade secrets of a third party, or commercial, financial, labour

relations, scientific or technical information of a third party. In a situation where a public body

grounds its refusal to disclose on subsection 14(1) of the Act, it is likely that clause (a) will be

satisfied because subsection 14(1) applies only where the information at issue is one of the types

listed in clause (a). In this case, the information at issue is financial information and the information

falls within the meaning of subclause 14(1)(a)(ii) of the Act.

As for the Applicant’s ACOA argument, I must point out that ACOA is a federal body, and while

ACOA’s practices may be of interest to provincial public bodies, they are not binding on provincial

public bodies.

Clause 14(1)(b) – Information supplied, explicitly or implicitly, in confidence

Clause 14(1)(b) of the FOIPP Act requires that a public body refuse to disclose information that is

“supplied, explicitly or implicitly, in confidence”. In order for a public body to satisfy this clause,

the public body must submit the explicit or implicit reasons that the information was supplied  in

confidence by a third party. 

An Information Commissioner must always be concerned with accomplishing the purposes and

upholding the intent of the FOIPP Act.  Thus, a  Commissioner must weigh the rights of an applicant

to access information against the privacy rights of a third party.  The obvious intention of clause

14(1)(b) of the Act is to protect a third party’s business information from disclosure, where the

information was provided  to the public body with a reasonable expectation that the public body

would maintain the confidentiality of  the information, which could  reveal commercial information

about the third party (in this case), and which could harm the competitive position of the third party.
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The Public Body advises that the information supplied to it by the Third Party was done so with the

implicit expectation that the information would remain confidential between the parties, and that the

Third Party confirmed this expectation to the Public Body by letter.  The information that the Public

Body refused to disclose is the amounts of loans or grants made by the Public Body to the Third

Party.  In respect of clause 14(1)(b) of the Act, the Public Body says that the “information to

determine the eligibility for these loans has been supplied explicitly in confidence which is typical

of any negotiations concerning loans.” I agree that eligibility requirements would be submitted on

a confidential basis; however,  the Public Body has misapprehended the access request. The

Applicant has requested access only to the amounts of the loans or grants approved by the Public

Body to the Third Party. Stating it simply, the Applicant wants to know how much money the Third

Party received by way of loans or grants from the Public Body.  In fact, the Applicant has made it

clear that he is not asking for information which is described in clause 14(1)(b) of the Act as

information “that is supplied, explicitly or implicitly, in confidence”. It is clear from the access

request and from the Applicant’s submissions that the Applicant does not want any information

supplied by the Third Party. The Applicant wants only the amounts of loans or grants provided by

the Public Body to the Third Party.

With reference to the amounts of loans and grants in light of clause 14(1)(b) of the Act, it is clear

that this type of information does not fall within clause 14(1)(b). Determining how much money will

be lent or granted to a company under a government program is not information, in the language of

clause (b), “that is supplied, explicitly or implicitly, in confidence”, by a third party to a public body.

The Applicant has not applied for access to information provided by the Third Party in confidence

to the Public Body, such as the information provided by the Third Party in support of its application

to the Public Body. Whatever information the Third Party supplied to the Public Body in applying

for loans or grants is not information that was requested by the Applicant. Although the Third Party

may have specified the amount of loan or grant for which it was seeking approval, the actual amount

approved was the decision of the Public Body only and therefore, the amount was not something

supplied by the Third Party to the Public Body.  Having clarified that it is loan or grant amounts only

that are the subject of the access request, then clause 14(1)(b) of the Act does not apply to the access
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request.

Clause 14(1)(c) – Significant harm

Having analyzed clause 14(1)(b) of the FOIPP Act and found that it does not apply to this case, there

is not any need to analyze clause 14(1)(c) of the Act.  As stated above, in order for a public body to

rely on subsection 14(1) of the Act, it must meet the criteria of (a) and (b) and (c). Since the

requirements of clause 14(1)(b) have not been met, the entire argument on subsection 14(1) of the

Act  fails. The result is that there is no statutory reason argued by the Public Body to justify the

Public Body’s refusal to disclose the loan or grant amounts in respect of the Third Party, as specified

in the access request.

Subsection 15(1) applies to individuals

Clause 1(i)(i) of the FOIPP Act defines personal information as being  “‘personal information’

means recorded information about an identifiable individual” [emphasis mine], and then goes on to

list the types of information that fall into the category of personal information.  The Public Body

argues that disclosure of the information sought by the Applicant is “tantamount” to disclosing

personal financial information of the individuals within the family business.  This argument cannot

prevail because a corporate body is not an individual. The Interpretation Act defines ‘person’ as

including a corporation. [s. 26(o.1)]   This definition is necessary because in ordinary, colloquial

usage the word ‘person’ means a human being. The definition of personal information uses the word

“individual” for that very reason – an individual person means a human person. Therefore, a

company, not being an individual, does not have personal information as defined in section 1 of the

Act, and the safeguards provided in the Act for personal information do not apply to a company. In

other words, although the FOIPP Act provides some safeguards for information gathered by a public

body in its dealing with a company, these safeguards must be found and applied under other

provisions of the Act, and not under the privacy provisions which are extended only to persons who

are individuals (human persons). For these reasons, an argument under subsection 15(1) of the Act
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to protect the privacy of company information has no efficacy and must fail.

Business loans and grants to a company are not personal loans or grants to individuals. Subsection

15(1) of the FOIPP Act protects personal information from disclosure as described in the subsection.

Personal information is defined in clause 1(i) of the Act as it relates to an individual. Since a

company is not an individual, a company does not have personal information. Therefore, in my

opinion, subsection 15(1) of the Act does not apply  to the Third Party or its associated companies.

Amount of a loan

I wish to clarify here what the word “amount” means in relation to a loan. In my opinion, the amount

of interest on a loan is integral to a loan and an essential element of the actual amount of a loan in

the hands of the borrower.  The actual value of a loan to a borrower is inextricably tied to the interest

charged on the loan. Just as the actual cost amount of a car bought by a consumer is found by adding

the sale price, the taxes and the interest on the loan for its purchase, the addition of the relevant

figures is the final amount of a loan to a business.  In my opinion, the amount of a loan consists of

the principal amount of the loan together with the interest rate payable on the loan. A principal

amount in isolation is only a  number without other essential facts. Of course, there are other relevant

factors that shed light on such loans, such as the term of the loan, but these other factors were not

requested by the Applicant and, in my view, do not fall under the umbrella of “amount of the loan”.

VII. FINDINGS

I find that the loan and grant amounts requested by the Applicant do not fall within the meaning of

subsection 14(1) of the FOIPP Act, and therefore, these loan and grant amounts are not exceptions

from disclosure.

I find that the information severed from the records at issue, insofar as that information relates to the

amounts of loans or grants given by the Public Body to the Third Party, was incorrectly severed from
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the records, because the information did not fall within the provisions of subsection 14(1) of the

FOIPP Act, and because subsection 15(1) of the Act does not apply to a company.

I find that the Applicant is entitled to receive from the Public Body the parts of the records that

disclose the amounts of the loans or grants to the Third Party.

VIII. ORDER

Thank you to the parties for their submissions.

Based on my findings, I order the Public Body to disclose to the Applicant, in respect of the

companies listed on the access request, the loan and grant amounts to each, including the dates of

the loans or grants, and in the case of loans, the interest rates on the loans.

In accordance with subsection 68(1.1) of the FOIPP Act, the Public Body shall not take any steps

to comply with this order until the expiry of the time period for bringing an application for judicial

review of this order under section 3 of the Judicial Review Act.

______________________________________

Judith M. Haldemann

Acting Information and Privacy Commissioner
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