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OFFICE OF THE

INFORM ATION & PRIVACY

COMMISSIONER

for

Prince Edward Island

Order No. FI-10-002

Re: Department of Environment, Energy and Forestry

Prince Edward Island Information and Privacy Commissioner

Judith M. Haldemann, Acting Commissioner

January 14, 2010

Summary:

The Applicant sought access to all of the warnings and fines given out by the Public Body’s

enforcement officers during a one-year period. After receiving the Public Body’s fee estimate, the

Applicant requested a fee waiver from the Public Body. The Public Body refused to waive the

fees. The Applicant asked for a review of the Public Body’s decision arguing that a fee waiver

would be appropriate because  it is in the public interest to disclose the information requested.

Sections considered: Freedom of Information and Protection of Privacy Act, section 76; clause

66(3)(c).
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I. BACKGROUND

The Applicant, under the Freedom of Information and Protection of Privacy Act (“FOIPP Act”),

submitted an access to information request (“access request”) to the Department of Environment,

Energy and Forestry (“Public Body”), for all of the warnings and fines given out by the Public

Body’s enforcement officers during a one-year period. After receiving the Public Body’s fee

estimate, the Applicant, under subsection 76(3.1) of the Act,  requested that the Public Body

excuse the Applicant from paying all or part of the fee for services (“fee waiver”). Under

subsection 76(4) of the Act, the Public Body denied the request for a fee waiver. The Applicant

filed a  request for review of the Public Body’s decision on the grounds that it is in the public

interest to disclose the information requested and therefore a fee waiver would be appropriate.

The Public Body disagreed that this information should be disclosed in the public interest. The

Public Body also argued that the information could be obtained by the Applicant from another

source, such as the courts.

II. RECORDS AT ISSUE

The records for which the Applicant has requested a fee waiver include the warnings and fines 

issued by enforcement officers of the Public Body over a one-year period.

III. ISSUE

The issue to be decided is whether all or part of the fees should be confirmed or reduced in

accordance with clause 66(3)(c) of the FOIPP Act. There are two questions to be examined in

determining the issue:

 

– Was the fee estimate reasonably calculated  in accordance with the regulations?

– What are the grounds on which a fee waiver may be granted?
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IV. BURDEN OF PROOF

Under subsection 76(1) of the FOIPP Act, a public body has a discretion whether or not to charge

fees to an applicant for an access request. If a public body charges fees for the service of

providing access to information, then an applicant can apply under subsection 76(3)of the Act to

request a  fee waiver. In this case, the Applicant must provide arguments supporting a disclosure

as being in the public interest. Following a fee waiver request, a public body must consider the

provisions of subsection 76(4) of the Act, the arguments of the applicant, and all of the facts, 

before determining whether it will grant or refuse a fee waiver request.

V. SUBMISSIONS OF THE PARTIES

Calculation of fee estimate

In its submissions, the Applicant did not take issue with the manner of calculation or the amount

of the fees charged by the Public Body for access to the information requested.  The Applicant’s

argument is that the fees should be waived because it is in the public interest that these records be

disclosed.

The Public Body submits that the fee estimate reflects the permitted fees contained in Schedule 2

of the regulations to the FOIPP Act.  In addition, the Public Body submits  that it reduced the

locating and retrieving time from six to four hours, noting page 10 of  Order 04-004, that fees are

not in place as a cost recovery mechanism for public bodies.

Grounds for granting a fee waiver

The Applicant submits that the records at issue contain information of public interest, because it

is information related to the enforcement of environmental legal requirements by the Public

Body.  The Applicant argues that  “Islanders have to know that measures are being taken to
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protect PEI’s Environment for us, and for future generations.”  The Applicant adds that this

information should not only be both public and easily available, but that charging for the

information is unreasonable when Island taxpayers have already paid the Public Body to gather it

in the first place.

The Applicant refers to three previous requests involving different public bodies where similar

information was provided to applicants at no cost to them.  The Applicant submits that the

information received from the previous requests, and the information contained in the records at

issue in this case, is useful to Islanders, because it lets Islanders “know how government is

enforcing its regulations on everything from food safety to protection of youth from tobacco.” 

The Applicant argues that these previous cases have set a precedent for fee waivers in such cases.

The Public Body submits that the three previous decisions relied on by the Applicant are not

comparable for the purpose of determining whether the records at issue in this case are of public

interest and subject to a fee waiver.  The Public Body submits that two of the access requests

referred to by the Applicant did not involve a fee estimate, and that the third access request

waived the estimate, all due to the fact that the information requested would eventually be made

available on the web sites of the respective public bodies.

The Public Body submits that it does not routinely disclose warnings and fines issued by its

peace officers, as warnings are considered to be enforcement tools and not a matter of public

interest.  The Public Body also submits that charges and fines are filed with the court, and that

records of the court fall outside of the jurisdiction of the FOIPP Act.  The Public Body argues

that bearing the expense of providing the records at issue to the Applicant is unwarranted, as the

records can be obtained through other avenues, such as the court.  The Public Body submits that

it should not be responsible for completing the work product of the Applicant, and cites the

following from Order 2003-011 of Alberta:

The Commissioner found that the applicant’s request for information about Enron
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was not made due to public interest, but was exploratory to determine whether a

matter of public interest might exist. This was insufficient to warrant a fee waiver. 

The Public Body refers to Order 03-001 of this office and  the process for the consideration of fee

waiver requests under clause 76(4)(b) of the FOIPP Act as discussed in that order, including 

several questions that should be considered by a public body before making a decision on a fee

waiver request. The Public Body submitted its comments on the questions set out in that order

and submits that the records in the present case are not matters of public interest, because they do

not meet the criteria set out in those questions.  The Public Body concludes that there are no

public interest grounds to grant a fee waiver.

 

The Applicant argues that the Public Body has not supported its position that the records are not

a matter of public interest. The Applicant argues that the records sought are not records of the

court; they are records of the Public Body.  The Applicant argues that “warnings –   if made

public – can also Act as deterrents to others”, and questions how records of this public body 

would not relate to the environment.  The Applicant says, “I argue that warnings and fines issued

by the [Public Body] just might have something to do with the environment??”  The Applicant

disagrees with the Public Body that the records are not of recent debate, and discusses

snowmobile issues in the winter and fish kill issues in the summer as examples that support his

position.  The Applicant argues that  the records at issue, i.e., warnings and fines handed out by

officials of the Public Body, would show how the resources are being allocated, and that the

content of the information already provided  in the publicly available annual reports do not show

all points of interest.  The Applicant submits that he has been persistent in trying to get access to

the records at issue, and concludes by stating that “the PB’s entire argument is that on its own –

IT has determined that the requested records are not matters of public interest, and there is no

basis upon which to grant a fee waiver.  I argue the PB has shown NO evidence ....”
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VI. ANALYSIS

A person who makes an access request to a public body may ask the Commissioner to review any

decision of the public body that relates to the access request.  In this case, the Applicant applied

for a fee waiver under subsection 76(3.1) of the FOIPP Act  in respect of an access request. The

Public Body refused the fee waiver request under subsection 76(4) of the Act, as it did not agree

that disclosure of the records would be in the public interest. Under subsection 76(4.1) of the

Act,  the Public Body notified the Applicant of the right to request a review of that decision by

the Commissioner.

Clause 66(3)(c) of the FOIPP Act gives the Commissioner the power to “confirm or reduce a fee,

or to order a refund in the appropriate circumstances”. This clause includes the power of the

Commissioner to review the fee estimate and the manner in which the fees were calculated. In 

reviewing a fee estimate made under subsection 76(3) of the FOIPP Act, the Commissioner must

determine whether a public body  reasonably calculated the fees and reasonably applied section

76 of the Act in refusing to grant a fee waiver.  The Commissioner must consider the

circumstances in light of section 76 of the Act in order to determine whether it is appropriate to

grant a fee waiver for all or part of the fees payable by the applicant.

Section 76 of the FOIPP Act says:

76. (1) The head of a public body may require an applicant to pay to the public

body fees for services as provided for in the regulations.

(2) Subsection (1) does not apply to a request for the applicant’s own

personal information, except for the cost of producing the copy.

(3) If an applicant is required to pay fees for services under subsection (1),

the public body shall give the applicant an estimate of the total fee before
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providing the services.

(3.1) An applicant may, in writing, request that the head of a public body

excuse the applicant from paying all or part of a fee for services under subsection

(1).

(4) The head of a public body may excuse an applicant from paying all or

part of a fee if, in the opinion of the head,

(a) the applicant cannot afford the payment or for any other reason

it is appropriate to excuse payment; or

(b) the record relates to a matter of public interest, including the

environment or public health or safety.

(4.1) If an applicant has requested, under subsection (3.1), the head of a

public body to excuse the applicant from paying all or part of a fee and the head of

the public body has refused the applicant’s request, the head of the public body

shall notify the applicant that the applicant may ask for a review under Part IV of

this Act.

(5) The fees referred to in subsection (1) shall not exceed the actual costs

of the services.

Calculation of fees

Subsection 76(3) of the FOIPP Act requires that an applicant be provided with a fee estimate by

the public body before it provides the access service.  Although a public body must provide the

estimate before it actually searches and retrieves the record, a preliminary search is usually

necessary in order for the public body to provide an informed fee estimate.
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The fee estimate provided by the Public Body to the Applicant, which is reasonable in my

opinion, is as follows:

Locating and retrieving time : 4 hours
@ $10.00 per ½ hour in excess of 2 hours $ 40.00
Copying of records: 334 pages @ 25 cents
 per page  83.50
Shipping Costs 3.00
Total fee estimate $126.50

Grounds for refusal of fee waiver request

A person who reads Order 04-004 and this order may notice that section 76 of the FOIPP Act has

changed since Order 04-004 was issued. Subsection 76(3.1) and (4.1) were added, and subsection

76(4) was amended.  The amendment to subsection 76(4) removed the reference to the

Commissioner excusing an applicant from paying the fees for an access request. This does not

mean that the Commissioner cannot review a fee waiver request. It simply means that the

Commissioner does not get involved in a fee waiver request until a public body has refused to

waive all or part of the fees, and an applicant wants to have that decision reviewed.  The rationale

for the amendment was to remove the Commissioner from a first-level consideration of fees. It is

neither necessary nor desirable that the Commissioner should be approached directly about a fee

waiver by an applicant, as the Commissioner’s role is to review decisions made by a public body,

and because the Commissioner does not have access to a public body’s files to determine

whether a fee estimate is reasonable. The amendment resolved the anomaly and the review

powers of the Commissioner come into play where an applicant seeks a review of the decision of

a public body not to grant a fee waiver.

Subsection 76(4) of the FOIPP Act is discretionary.  It gives the head of a public body the

discretion to grant a fee waiver to an applicant as set out in subsection 76(4) of the Act.

However, this subsection does not limit a public body’s discretion to waive a fee solely on the
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applicability of one of the listed grounds.  A public body must consider all of the circumstances

before determining whether an applicant should be excused from paying all or part of the fee.  In

exercising its discretion, a  public body should consider the following two questions where a fee

waiver request is made on the grounds of public interest:

(1) Do the records relate to a matter of public interest? 

(2) If the records relate to a matter of public interest, should the public body exercise its

discretion to excuse the applicant from paying all or part of the fee?

A public body must keep in mind that the applicant is not required to justify a need, or a reason,

for requesting the records, and that these are not factors to be considered by the public body in

respect of a fee waiver.

Do the records relate to a matter of public interest?

The Public Body argues that the “records do not necessarily relate directly to the environment or

public health or safety.” These three subjects are specifically listed as a matter of public interest

under clause 76(4)(b) of the FOIPP Act. The actual wording of clause 76(4)(b) of the Act is

important:

76(4) The head of a public body may excuse an applicant from paying all or part
of a fee if, in the opinion of the head,

(b) the record relates to a matter of public interest, including the
environment or public health or safety.

The reference in clause 76(4)(b) of the FOIPP Act is first to the “public interest” and then to

examples of public interest matters, after the word “including”. This means that these are

examples of public interest matters, but not an exhaustive list of categories that could be

considered to be matters of public interest. It should also be noted that it is not necessary to
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determine whether each page of the records relates to a  matter of public interest, but only

whether the matter itself is a public interest matter. [Order 03-001]

The list of criteria that must be considered by a public body in determining whether records may

be in the public interest is set out in Order 03-001:

a.  Does the subject of the records relate directly to the
environment, public health or safety?

b.  Has the subject of the records been a matter of recent public
debate?

c.  Do the records disclose how the public body is allocating
financial or other resources?

d. Will the records contribute to the public understanding of an
important issue, i.e. open and transparent government?

e.  Will disclosure add to public research on the operation of
Government?

f.  Has access been given to similar records at no cost?

g.  Have there been persistent efforts by the applicant or others to
obtain the records?

I have reviewed the records responsive to the access request. These records deal with offences

against an Act or regulations on such issues as air quality, discharge of a contaminant,

watercourse alteration, interference with sand dunes, application, transportation or storage of

pesticides, and burning tires – to give a few examples.  I cannot agree with an argument that

these are not records dealing with the environment. In addition, this public body argued

differently in a previous file, resulting in Order 04-004, in which the Commissioner said:

the Public Body points out that given the wording of section 76(4)(b) and the
broad  mandate of the [Public Body] specifically, most of the information held by
the Public Body can be tied to the protection of the environment in some way.
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In my opinion, these records fall within subsection 76(4) in that they are records that relate “to a

matter of public interest, including the environment”. As well, several of the records also deal

with public safety. My conclusion is that the records responsive to this access request are, by

their nature, records that relate to the public interest.

If the records relate to a matter of public interest, should the Public Body grant a fee 

waiver?

It is not sufficient simply to say that the matter is a public interest issue.  Other factors must also

be considered by a public body. The following questions are guidelines that should be considered

in deciding whether to grant a fee waiver, as set out in Order 03-001:

1. Is there a reasonable expectation that the public could benefit from
disclosure of this record? 

2. Would waiver of the fee shift an unreasonable cost burden for responding
from the applicant to the public body?

3. Would the records contribute to debate on or resolution of the matter of
public interest?

4. During the request for access process:

(a) Did  the public body make a timely response to the access request and
did it fulfill its duty to assist?

(b) Did the applicant, viewed reasonably, cooperate or work constructively
with the public body, where the public body so requested, during the
processing of the access request, including narrowing or clarifying the
access request where it was reasonable to do so?

(c) Has the applicant unreasonably rejected a proposal by the public body
which would reduce the costs of responding to the access request?

In my opinion, there is a public interest in releasing information about warnings and tickets

issued to persons who contravene environmental and other laws. The fact that warnings and
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tickets were issued and the types and numbers of the warnings and tickets are of interest to the

public. The public does have an interest in knowing that enforcement of the variety of offences

created under the Environmental Protection Act, for example, is a matter that the Public Body

pursues actively. The Public Body points out that it releases information about tickets and

warnings in its annual report.  I looked at one such annual report and note that the information

provided is very general, such as the number of warnings and tickets issued under the

Environmental Protection Act. This information does not provide any insight into the types of

offences that are being enforced by the Public Body or, for example, what offences are most

prevalent.

I must comment on the Public Body’s argument that such records are available elsewhere (in

provincial court). In my opinion, that is not a viable argument. Unless the information is freely

and easily available to the public, such as on a website, a  public body cannot deflect an access

request by saying someone else has the information as well as the public body. The FOIPP Act

does not apply to court records and there is no duty on the part of the court staff to search and

collate such records. In addition, a court would not have copies of the warnings. Finally, it is this

public body that is the original collector of the information when the warnings or tickets are

issued.

Excusing the payment of fees in this case is not an unreasonable transfer of the fee burden to the

Public Body from the Applicant. Fees should not prevent access to information if it is in the

public interest that such information is provided.

In my opinion, it is reasonable to expect that  the public could benefit from the disclosure of

these records.  In this case, I believe it is in the public interest to provide information on

enforcement measures taken by the Public Body with enough detail to encourage public debate

on the effectiveness of such enforcement.  It should be noted, however, that not all cases in

which a fee waiver is applied for would have the same result. Each case must be considered on

the circumstances of the file. Although other public bodies have released records or posted
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information on their websites, the case of other public bodies are not necessarily the same.  The

examples given by the Applicant  of other public bodies that have released information are not

particularly similar to this file and I do not agree with the Applicant’s arguments on that point.

I have the authority under clause 66(3)(c) of the FOIPP Act to confirm or reduce fees payable by

an applicant in appropriate circumstances. I agree with the Applicant that the disclosure of this

information is in the public interest, subject to privacy considerations related to the individuals to

whom the tickets or warnings were issued.

VII. FINDINGS

1. I find that the Public Body’s calculation of the fee estimate for providing the records in

this case is reasonable and conforms with the fees permitted by the regulations. I find further that

the Public Body’s calculation is appropriate to the nature of the records.

2. I find that the issuance of tickets or fines for failure to comply with the laws of the

province that are issued by the Public Body is a matter of public interest.

3. I agree with and reiterate the finding made in Order 04-004 that

where the subject matter of an access request is found to be a
matter of public interest, each page or part of a record does not
have to be scrutinized with the public interest test, so long as the
overall record falls within the scope of the public interest.

4. I find that the public could benefit from the disclosure of the records at issue in this case

without an unreasonable cost burden shifting from the Applicant to the Public Body. I find also

that disclosure of the records can reasonably be expected to contribute to debate or the resolution

of debate in the public realm on the enforcement of laws related to the environment.
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VIII. ORDER

Thank you to the parties for their submissions.

Based on the above findings, I order that the Public Body excuse the Applicant from payment of

the fees for this access request.

In accordance with subsection 68(1.1) of the FOIPP Act, the Public Body shall not take any steps

to comply with this order until the end of the time period for bringing  an application for judicial

review of the order under section 3 of the Judicial Review Act.

                                                                            
Judith M. Haldemann
Acting Information and Privacy Commissioner
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