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OFFICE OF THE

INFORM ATION & PRIVACY

COMMISSIONER

for

Prince Edward Island

Order No. FI-10-004

Re: Department of Innovation and Advanced Learning

Prince Edward Island Information and Privacy Commissioner 

Judith M. Haldemann, Acting Commissioner

March 9, 2010

Summary:

The Applicant submitted a request for access to information in respect of the use of compost,

generated by a government facility, for growing mushrooms and related information from the

Food Technology Centre. Some records were disclosed on receipt of the access request and

subsequently other records were disclosed as a result of written discussions involving this office

and the parties. The issue considered is the nature of notes on documents or notes placed in a file,

and whether they are records within the meaning of the FOIPP Act.

Sections considered: Freedom of Information and Protection of Privacy Act, clause 1(l).
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I. BACKGROUND

This review arises from a decision of the Department of Innovation and Advanced Learning (“Public

Body”) to refuse to disclose records in respect of an access to information request (“access request”)

submitted by the Applicant pursuant to the Freedom of Information and Protection of Privacy Act

(“FOIPP Act”). 

The Applicant made an access request for information respecting the use of compost, generated by

a government facility, for growing mushrooms and related information from the Food Technology

Centre. Information was requested on the chain of protocol, including time and date of obtaining

compost, any prior analysis of the compost, the quantities used, the areas it was obtained, its level

of maturity and stability, its moisture content, the suppliers of the mushroom spawn, the percentages

and ratios of other ingredients for substrate, the methods used to grow mushrooms, the species of

the mushrooms grown, any and all documentation recorded throughout the process, and all analysis

of substrate and mushrooms grown regarding the procedures used.  The Applicant sought copies of

all records within the time period  from January 1, 2004 to  December 10, 2007.

II. RECORDS AT ISSUE

All but six of the records at issue were released to the Applicant by the Public Body after this review

was initiated. The remaining records at issue consist of records indexed by the Public Body in its

search for responsive records and consisting of, or including,  notes on documents or notes placed

in a file.

III. BURDEN OF PROOF

Section 65 of the FOIPP Act deals with the burden of proof.  As noted in previous orders of this

office, the initial burden of proof lies with different parties, depending on which exception to
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disclosure under the FOIPP Act is relied on by the public body.  In accordance with subsection 65(1)

of the FOIPP Act, if a decision has been made to refuse an applicant access to all or part of a record,

the head of the public body must prove that the applicant has no right of access to the record or part

of the record.  In some cases, the burden of proof that the record or part of a record should be

disclosed shifts to the applicant as set out in subsection 65(2) and (3) of the FOIPP Act.

IV. ISSUE

General

Was the head of the Public Body correct in refusing to disclose records to the Applicant on the

grounds that some records were incorrectly included in the index that were not responsive to the

access request?

Clause 1(l) of the FOIPP Act

Was the head of the Public Body correct in its arguments that notes on documents or notes placed

in a file do not form part of a record and thus were not subject to the access request?

V. ARGUMENTS OF THE PARTIES

Initially, the Public Body disclosed one record to the Applicant and refused the disclosure of other

records on the grounds that the other records belonged to a third party. Subsequent to the

commencement of this review, the Public Body determined that these other records were actually

the property of the Public Body,  resulting in several more records being disclosed to the Applicant.

The Public Body submits that the testing results not disclosed to the Applicant had been incorrectly

included in the Detailed Review of Record (index) that it provided to this office for the purposes of

this review. The Public Body submits that these records consist of testing results obtained by an

outside company for a third party and paid for by the third party.  The Public Body submits that the

records were inadvertently listed in the index, stating that they “do not pertain directly to the work



Page 4 of  8

done by the PEI Food Technology Centre and were incorrectly included and documented as part of

the access request”.  The Public Body submits that

... these records were from an outside laboratory and were required to determine
eligibility for a loan. There was no indication in the request regarding loans or
financial information. The laboratory tests were paid for by [third party] and would
require third party notification before any release could be considered. The only
reason we have such information in our custody is ... [third party] was notified he
would require independent confirmation that the compost could indeed  grow
medium for mushrooms. The remaining records pertain to the process of [third
party]’s application for financial assistance and [its] ability to prove that the medium
[it] proposed had the potential to produce mushrooms. The public body concludes
that [these] records ... were incorrectly included in this file at the initial stages of
collecting records in reference to this request.

The Applicant believes the subject of the records at issue to be a matter of public interest. The

Applicant submits that

It appears that a contract was signed May 16, 2007, between [third party] and the
previous administration for funding ... that laid the groundwork for the [third party]
project to be a done deal long before any formal processes proceeded, as legal had
advised that the government could not reverse the decision due to the financial cost
of doing so.  If this is the case, then the concerns and possibly the rights of our
citizens were not given due diligence in the approval of this project. We would ask
the Privacy Commissioner to consider Section5.(2) b to interpret if Section 26 of the
Environmental Protection Act “prevails despite this Act” and is applicable to our
request of releasing all FTC information ...

If I am correct, the FOIPP sections the Public Body is referencing to withhold
documents is discretionary, and in the Public Interest, the Public Body has the
freedom to decide to release all information from our request.

The Applicant believes that there are various inconsistencies between information previously made

public and new information recently acquired. The Applicant says that

There has been a substantial amount of taxpayers dollars involved in the [third party]
Project. With the contradiction between information provided by [third party] at the
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Public Meeting ... and the documentation that has been released on this file to date,
we believe the complete release of information would fulfil the transparency and
accountability needed when so many taxpayer dollars have been committed.

 

VI. ANALYSIS

The Public Body has given the Applicant access to the majority of records  responsive to the access

request. The records at issue are those that the Public Body argues should not be disclosed because

(1) some records were incorrectly listed in the index because these records were not responsive to

the access request, and (2) other records are notes on documents or notes placed in the file that do

not form a part of the record and therefore are not subject to the access request.

It is clear from a thorough review of the records at issue that some of the records do not fall within

the access request because they are a part of a business plan of a third party or are records that relate

to an application for financial assistance by a third party. In my opinion, these records are not

responsive within the parameters of the access request and therefore the records were correctly

withheld from disclosure by the Public Body.

The approach taken by the Public Body on the matter of notes written on documents and separate

notes is a unique but unsuccessful argument. The Public Body submitted a summary of the

documents not released, with the following comments on some of these documents:

Document #’s 1 and 2 - Notes that someone had added to the file with no indication
that these notes are applicable to the request and contains
random words only with no sentence structure.

Document #’s 4, 15 and 21 Same as Documents 1 and 2.

A note, even if ungrammatical or unfinished, is a record  in itself, because a note falls within the

definition of “record” under clause 1(l) of the FOIPP Act; i.e., it is “a record in any form and

includes notes....” On the point of determining whether records are or are not applicable to a request,
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I must caution public bodies that handwritten notes on documents are not exceptions to disclosure

merely because such notes do not have any sentence structure,  are not complete sentences, or may

appear to be random words. A note cannot be excluded from a document merely because it is not in

the same format or not as formal as the document itself.  A  note by itself is a record, and a note

added to any record becomes part of that record. A public body might sever such a note, but it must

have a valid reason to do so under the FOIPP Act.  The note has to be looked at in the same manner

as any other record under the Act in order to determine whether the note and the document to which

it pertains should be disclosed. In my opinion, the logic is compelling that notes are records;

otherwise, the use of the word “notes” in the definition of “record” would be meaningless. I have

looked at Records 1, 2, 4, 15 and 21, which are the notes singled out by the Public Body. These notes

are records and they are relevant to the request. These records should be disclosed with the

appropriate severing of the references to a third party. As for Records #’s 3(a) to (j), these records

should not be disclosed as they do not fall within the parameters of the access request.

Finally, the Applicant asked me to comment on clause 5(2)(b) of the FOIPP Act and whether  section

26 of the Environmental Protection Act prevails over the FOIPP Act. 

Subsection 5(2) of the FOIPP Act states

5(2) If a provision of this Act is inconsistent or in conflict with a provision of another
enactment, the provision of this Act prevails unless

(a) another Act; or
(b) a regulation under this Act

expressly provides that the other Act or regulation, or a provision of it, prevails
despite this Act.

Section 26 of the Environmental Protection Act states

26. No person shall knowingly give false information in any application, return or
statement made to the Minister, an environment officer, or any employee of the
Department, in respect of any matter under this Act or the regulations.
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The intent of subsection 5(2) of the FOIPP Act is to allow for certain provisions on FOIPP matters

to be dealt with in another Act if the Legislature determines that to be desirable; this is mainly in

relation to access to information matters. Thus, if the FOIPP Act requires that certain types of

documents are subject to disclosure but another Act says that the records are not subject to

disclosure, a conflict arises between the Acts. To resolve the conflict, instead of leaving the result

to legal argument, the Legislature determined that the FOIPP Act prevails over other Acts, but

provides for an exception to that rule: another Act may prevail over some rules expressed in the

FOIPP Act only if the other Act specifically states how it will prevail and that it does prevail over

the FOIPP Act. Such legislative provisions on prevailing statutes or regulations relate only to FOIPP

matters. Section 26 of the Environmental Protection Act does not relate to FOIPP matters and does

not mention the FOIPP Act. There is nothing about section 26 of the Environmental Protection Act

that relates in any way to the FOIPP Act. Section 26 of the Environmental Protection Act is,

therefore, irrelevant to this case.

VII. FINDINGS

1.  I find that Records 3(a) to (j) are not subject to disclosure by reason that they do not fall within

the parameters of the access request.

2. I find that notes in any form are records within the meaning of clause 1(l) of the FOIPP Act. I find

that notes are subject to the same rules for disclosure as any other form of record.

3. I find that the records known as Document #’s 1, 2, 4, 15 and 21 are subject to disclosure provided

that third party information is severed from those records before disclosure is made.

VIII. ORDER

Thank you to the parties for their submissions. I must commend the Public Body for its cooperation

in reconsidering the ownership of certain records, resulting in further disclosure to the Applicant.
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As well, the Public Body was amenable to the Applicant’s wish to take some time to consider

whether or not the additional records disclosed were sufficient to meet the access request.

Based on the above findings, I order that the Public Body release Document #’s 1, 2, 4, 15 and 21

to the Applicant with the necessary severance of third party information.

In accordance with subsection 68(1.1) of the FOIPP Act, the Public Body shall not take any steps

to comply with this order until the end of the time period for bringing  an application for judicial

review of the order under section 3 of the Judicial Review Act.

________________________________

Judith M. Haldemann

Acting Information and Privacy Commissioner
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