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OFFICE OF THE

INFORM ATION & PRIVACY

COMMISSIONER

for

Prince Edward Island

Order No. FI-10-005

Re: Department of Education and Early Childhood Development

Prince Edward Island Information and Privacy Commissioner

Judith M. Haldemann, Acting Commissioner

May 25, 2010

Summary:

The Applicant sought access to all correspondence regarding school closures between the

Department of Education and Early Childhood Development, and Eastern School District staff,

trustees and elected officials.  The Department provided the Applicant with partial access to the

records requested, refusing to disclose information related to personal information of third

parties, advice to officials, and information that is subject to a legal privilege.

Sections considered: Freedom of Information and Protection of Privacy Act, subsections 15(1),

15(4), 22(1), (2), section 30, clause 37(1)(z.1)
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I. BACKGROUND

The Applicant, under the Freedom of Information and Protection of Privacy Act (“FOIPP Act”),

submitted an access to information request (“access request”) to the Department of Education

and Early Childhood Development (“Public Body”), for all correspondence regarding school

closures, between the Public Body and Eastern School District staff, trustees and elected

officials.  The Public Body provided the Applicant with the requested records, severing from

those records all information considered to be personal information, advice to officials, and

information that is subject to a legal privilege, under sections 15, 22 and 25 of the FOIPP Act. 

The Applicant filed a request for a review of the decision of the Public Body.

II. RECORDS AT ISSUE

The records at issue consist of emails, briefing notes, memorandums and proposals regarding

school closures in the time period from June 1, 2007, to January 30, 2009.

III. ISSUES

The issues to be determined by this review are:

1. Subsection 15(1) – Unreasonable invasion of a third party’s personal privacy

Was the head of the Public Body correct in refusing to disclose information to the

Applicant on the grounds that disclosure would be an unreasonable invasion of a third

party’s personal privacy within the meaning of subsection 15(1) of the FOIPP Act?

2. Subsection 22(1) – Advice from officials

Did the head of the Public Body correctly exercise its discretion by refusing to disclose

information to the Applicant on the grounds that disclosure could reasonably be expected
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to reveal consultations or deliberations involving officers or employees of a public body;

information including the proposed plans, policies or projects of a public body the

disclosure of which could reasonably be expected to result in disclosure of a pending policy

or budgetary decision; or, advice, proposals, recommendations, analyses or policy options

developed by or for a public body within the meaning of clause 22(1)(a), (f) or (g) of the

FOIPP Act?

IV. BURDEN OF PROOF

Section 65 of the FOIPP Act deals with the burden of proof required of the parties. As noted in

previous orders of this office, the initial burden of proof lies with different parties, depending on

which exception to disclosure under the FOIPP Act is relied on by the public body. In accordance

with subsection 65(1), if a decision has been made by a public body to refuse an applicant access

to a record or part of a record, the public body has the duty to prove that an applicant has no right

of access to the record.

In an analysis of section 15 of the FOIPP Act, the burden of proof may rest with the applicant. If

it is determined that the record contains personal information of a third party, an applicant has the

burden of proving that disclosure of the personal information of the third party would not be an

unreasonable invasion of the third party’s personal privacy. However, it should be noted that an

applicant has no such burden of proof in respect of personal information of a third party that falls

under subsection 15(2).

V. SUBMISSIONS OF THE PARTIES

The Public Body relies on subsections 15(1) and 15(4) to sever three of the records at issue. Two

of the records are identical and relate to an email received by the Public Body from a third party,

expressing an interest regarding a particular school as it relates to the matter of school closures. 

In support of severing the whole of the third party email, the Public Body submits that references
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to “an individual’s name, along with other personal information falls under the scope of s.

15(1)”. The Applicant submits that the two-page email, severed in its entirety, did not specify

which part of section 15 the Public Body was relying on. The Applicant states that

Realizing that section 15 is there to protect the privacy, it would have been easier
to argue my point if I knew which section of 15 the public body was relying on.
There are five different sections. Was there no way that the two page email could
have been severed and still have the identity of the author protected.

The Public Body argued that it severed information in a third email record which fell within the

presumption of subclause 15(4)(g)(i) that disclosure would be an unreasonable invasion of a third

party’s personal privacy, because  it was personal information consisting of a third party’s name

where it appeared with other personal information about the third party; i. e.,  the name of the

third party’s employer.

Subsection 22(1) – Advice from officials

The Public Body relies on clauses 22(1)(a), (f) and (g) of the FOIPP Act as the grounds on which

it severed information from certain records at issue. Subsection 22(1) gives a public body a

discretion to refuse to disclose information that could reasonably be expected to reveal the type

of information described in each of the clauses. Subsection 22(1) describes disclosures that could

be expected to reveal information

(a) involving consultations or deliberations involving officers of a public body;

(f) including proposed plans, policies or projects of a public body; or

(g) consisting of advice, proposals, recommendations, analyses or policy options

developed by or for a public body. 
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In its submissions, the Public Body addressed each record separately in describing the clauses of

subsection 22(1) that it considered to be applicable to the records. The Public Body gives various

reasons for not disclosing the information, as follows:

to preserve the ability of members of the senior management team to provide each
other with honest and frank analysis and recommendations.

to preserve the ability to provide honest and frank analysis and recommendations
to the Minister.

reveals analysis, policy options and recommendations developed for Executive
Council’s consideration – such information provided by senior staff to Executive
Council for consideration should be subject to significant protection under the
Act.

should not feel restricted in their deliberations and consultations and that it is
important to preserve the ability to have frank and honest discussions. The
possibility of disclosure could negatively impact the quality of decisions made at
the highest levels of the Department and the [other public body]; the information
was sensitive in nature and a potentially divisive public issue.

 
to preserve the ability of a public body to provide draft information on a
confidential basis on a sensitive matter.

the possibility of disclosure could impact the quality and content of advice given
to senior decision makers and could jeopardize the quality of the decisions made
at the highest levels of government.

the information ... relates to proposed plans which if released would result in the
disclosure of pending policy and budgetary decisions.

involved advice and recommendations to the Premier; the advice provided at this
level should be subject to significant protection under the Act.

The Applicant argues that

Of the 42 records that were released there were a number of press releases, emails
that said FYI and nothing more, and other innocuous emails that were already in
the public domain. Although I thank the Public Body for supplying me with these
records, they in no way show any rationale or show what criterion was set out for
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the permanent closure of schools.

The Applicant argues that clauses 22(2)(e), (f) and (g) apply, submitting that

Section 22(2) provides exclusion from the coverage of section 22(1) which would
cover background research that was undertaken as the basis of formulating a
policy proposal. This type of information would encompass a wide range of
studies, reviews and fieldwork that is aimed at analyzing and presenting an
overview of the issue. Being that this research has been completed, there is no
rationale why any of this should be withheld.

The research is to be scientific ... or technical ... and aimed at policy formation. In
order for information to be considered background research under this provision,
it must be connected with the development of some specific policy. This would
clearly be the case, if, for example, a policy proposal referred directly to the
research on which the proposal was based.

Normally the research methodology, data and analysis cannot be withheld under
section 22(1). However, advice and recommendations contained in the same
record as the background research or prepared separately by or for a public body
or a minister could be withheld.

Section 22(2)(f) excludes from coverage of section 22(1) information used by
officials in interpreting legislation, regulation or policy. In the decision to close
small schools there indeed must have been some interpreting of the School Act
and other legislation, regulations and policies. It also excludes information used in
exercising the discretion given to them under an Act of the Legislature or a by-law
of a public body. The head must have had an official or an employee who was in a
position to provide some type of interpretation or policy direction that issued
some type of instruction or guideline. This is expanded in section 22(2)(g).

Section 22(2)(g) excludes the coverage of section 22(1) the basic interpretations
of the law, regulations and policies under which the public body operates its
programs and activities.

With the school closures being in place and the final decisions made, the Public
Body should attempt to be open and accountable on what directives they were
given, what type of research was done and how the final selections were made.
Section 22 of the FOIPP act is a discretionary benefit but it certainly appears that
the public body has taken the view to making it a mandatory benefit.
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The Applicant refers to specific records in light of subsection 22(2) of the Act. In the case of an

Executive Council memo related to an enrollment study, the Applicant says, “Realizing we do

have to protect Executive Council Records. This enrollment study could have been released

without the actual Executive Council decision.”  On the enrollment study itself, the Applicant

argues that it should be released under clause 22(2)(e) because it is background research. In

respect of various other records, the Applicant assumes the content that was severed to be

instructions or guidelines and argues that the information should be disclosed “since the closures

have taken place.”

In respect of Georgetown School, the Applicant argues that information regarding that school

should be disclosed, submitting that

Being that Georgetown was on the list for closure but still remains open, it would
be instrumental in letting the public know how they were not chosen but showing
the results of any decisions made to keep it open. Section 22 of the Act shows
how the public body could have chosen to release this record.

The Applicant argues further that

The closure of the small schools did not only effect the areas that the schools were
closed but it brought to the forefront of all Islanders minds that with the dropping
enrollment in the school system that closures are not only being discussed but
have been made. Considering that this situation was very much in the forefront of
the media and the decisions that were made affected the greater population of the
Eastern School Board, it is my opinion that the records that show how the
decisions were indeed made would be beneficial in showing the public what was
taken into consideration, what advice was indeed given on the topic, and how
those officials in the decision making positions came to their final determinations.

Subsection 25(1) of the FOIPP Act

The Public Body relies on subsection  25(1) of the FOIPP Act for severing information in several

records on the grounds that the information relates to legal advice under that subsection. These
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records are not at issue in this review, because the Applicant states that the records “that were

withheld under Section 25  I have no issue with”.  It is not necessary to comment further on

section 25 in this order.

Subsection 30(1) of the FOIPP Act

The Applicant raised an additional argument under subsection 30(1) of the FOIPP Act saying that 

This section of the Act reads that it was intended to cover situations where a
decision to disclose the information which is in the public interest. With the
decline in population on Prince Edward Island, this was clearly the first part of
what will inevitably not be the last cuts to schools Island wide. This type of
disclosure would be clearly in the public interest. The records above certainly
involve a matter of compelling public interest and not just of interest or curiosity.
by showing the advice, considerations, deliberations and recommendations it
would contribute significantly to public understanding the role that the
Department of Education played in the final decision to close the schools in
Eastern Kings County.

VI. ANALYSIS

Section 15

Section 15 of the FOIPP Act is a mandatory exception to disclosure.  A public body cannot

disclose personal information to an applicant if it would be an unreasonable invasion of a third

party’s personal privacy.  It must be determined, not only whether the requested information is

personal information within the meaning of clause 1(i) of the FOIPP Act, but also whether

disclosure of the personal information would constitute an unreasonable invasion of a third

party’s personal privacy.  Subsection 15(2) sets out the parameters where disclosure would not be

an unreasonable invasion of a third party’s personal privacy; subsections (3) and (4) provide for

instances that would be presumed to be an unreasonable invasion of privacy; and subsection (5)

sets out the relevant circumstances that a public body must consider in determining whether a
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disclosure of personal information constitutes an unreasonable invasion of a third party’s

personal privacy.

I agree that some of the information contained in the third party email, that was severed pursuant

to section 15 would be considered personal information as defined in clause 1(i) of the FOIPP

Act. Disclosing the information would be an unreasonable invasion of the third party’s personal

privacy, especially given the size of Prince Edward Island and, in particular, the school

community to which the email makes reference.  I do not agree, however, that the whole content

of the email needed to be severed.  Removal of the third party’s name, email and home addresses,

phone numbers, and references to number of children, their ages and grades, would be sufficient

to ensure that the personal privacy of the third party is respected and protected.

The situation that arises in the context of subsection 15(1) of the FOIPP Act is that the release of 

information about a third party would be an invasion of the third party’s privacy. Many people

assume that in all situations where there is personal information about a third party involved, an

invasion of privacy would occur if it is released. However, there are some situations where

personal information about a third party can be disclosed, because it would not be considered to

be an invasion of that particular third party’s privacy.

 Clause 15(1)(g) is a presumption that applies where the “personal information consists of the

third party’s name where it appears with other personal information about the third party.” This

was the case with one of the records, where the information included the name and employer of a

reporter who was doing a story on school closure. In most cases, the presumption prevails and the

information should be removed from a record that will be released by a public body. Clearly

though, a reporter working on a story is not interested in keeping his or her name or affiliation

private. Releasing the name of this reporter and what news company employed the person is not

detrimental to the reporter, and is not an invasion of the reporter’s privacy. In addition, the

context of the record shows that the third party sent the email in the capacity of a professional

reporter,  regarding a report that the reporter intended to make public. The presumption created
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by clause 15(4)(g) is rebutted, and the third party’s personal privacy would not be unreasonably

invaded, if disclosed. That is not to say that in all cases this presumption would be rebutted if the

information related to a member of the media, although most often the presumption would not

stand under those circumstances. Each case must be considered in the context presented by it.

In addition, another section requires consideration in this context. Clause 37(1)(z.1) provides that

a “public body may disclose personal information only if the personal information is information

of a type routinely disclosed in a business or professional context and the disclosure is limited to

an individual’s name and business contact [etc.] and does not reveal other personal information

about the individual....” The personal information in the above-noted record falls within clause

37(1)(z.1) of the FOIPP Act, because it is “of a type routinely disclosed in a business or

professional context”. Thus, in accordance with clause 37(1)(z.) of the Act, the personal

information about the reporter should be disclosed, provided that it is limited to the reporter’s

name and business contact information.

Section 22

A decision made under subsection 22 of the FOIPP Act is discretionary.  Subsection 22(1)

describes circumstances where a public body can choose whether or not to disclose information

to an applicant, and subsection 22(2) outlines the circumstances where 22(1) does not apply.  The

Commissioner’s role in reviewing the exercise by a public body of a discretion granted under

subsection 22(1) is to consider the documents, the arguments of the parties, and the FOIPP Act,

to determine whether or not the public body exercised its discretion reasonably and within the

parameters of the Act. I must emphasize that a public body has a duty to consider each of the

documents responsive to the access request in light of the whole of section 22, or whatever other

section is relevant. In addition, a public body must consider the relevant facts and circumstances

surrounding the records at issue, together with the principles and objects of the FOIPP Act. Thus,

a public body cannot stop at subsection 22(1) even if it considers that the wording of subsection

(1) applies. Before it decides to exercise its discretion, the public body must also consider the
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implications of subsection (2) in each instance. Conversely, it is appropriate for an applicant to

argue the application of subsection 22(2) to the records at issue. These arguments are then

considered by the Commissioner, as well as the Commissioner’s own reasoned interpretation of

section 22 of the Act, before the Commissioner makes the findings in the case.

The Public Body relies on clause 22(1)(a), (f) and (g) of the FOIPP Act to sever information from

certain records at issue.

PEI Orders 06-004 and 07-003 contain extensive analyses of clause 22(1)(g) of the FOIPP Act,

referring to and approving the reasoning of the Alberta Commissioner and decisions of Ontario

courts analyzing a similar clause. In addition, PEI Order 10-003 discusses the type of record that

fits within the term “analysis” under clause 22(1)(g) of the Act. These cases have been previously

quoted in other orders of this office, and the principles discussed are applicable to the present

case.

The Alberta Information and Privacy Commissioner, in Order 96-006, found that the information

that clause 22(1)(g) was meant to protect should be advice that is (i) sought or expected, or be

part of the responsibility of a person by virtue of that person’s position; (ii)  directed toward

taking an action; and (iii) made to someone who can take or implement the action.  The “advice”

must contain more than mere factual information, and must relate to a suggested course of action

that will ultimately be accepted or rejected by its recipient during the deliberative process.

In Ontario (Ministry of Northern Development & Mines) v. Ontario (Assistant Information and

Privacy Commissioner (2004) 181 O.A.C. 251, the Ontario Superior Court upheld a decision of

the Assistant Information and Privacy Commissioner of Ontario, when the Assistant

Commissioner ordered the release of information and stated that

A great deal of information is frequently provided and shared in the context of
various decision-making processes throughout government.  The key to
interpreting and applying the word “advice” in section [22(1)(g)] is to consider the
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specific circumstances and to determine what information reveals actual advice. 
It is only advice, not other kinds of information such as factual, background,
analytical or evaluative material, which could reasonably be expected to inhibit
the free flow of expertise and professional assistance within the deliberative
process of government. (Order PO-2028)

In Ontario (Ministry of Transportation) v. Consulting Engineers of Ontario (2005) CanLII 34228

(Ont. C.A.),  the Ontario Court of Appeal said that

The most fundamental principle of interpretation is that words must be understood
in light of the context and purpose of the whole statute ...

In my view, the meaning of “advice” urged by the ministry would not be
consonant with this statement of purpose.  The public’s right to information would
be severely diminished because much communication within government
institutions would fall within the broad meaning of “advice”, and [section
22(1)(g)] would not be a limited and specific exception.  I conclude, in the words
of the Divisional Court that “the Commissioner’s interpretation complies with the
legislative text, promotes the legislative purpose, and is reasonable”.

Records at issue

One of the records at issue is an email which has a subject line of “Enrollment study”. The

content however, is not an actual study, but it is advice given by an employee of the Public Body

to senior management. This falls within clause 22(1)(a) or (g) of the Act. The attachment is a

briefing note and falls within the same clause of the Act. A second record is further advice on the

same subject. Each of these records fall within the discretion not to disclose.

Regarding the record with a subject line of “Revised draft of EC memo”, the Applicant’s

argument is that the enrollment study could have been released without the actual Executive

Council decision. The title of the EC memo shows that it is about an enrollment study, but the

document itself does not contain such a study. The EC memo contains information about

consultations involving officers or employees of a public body, and analyses, advice and

recommendations. This record also falls within the discretion of clause 22(1)(a) or (g) of the Act.
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I have looked at all of the records at issue in their severed and unsevered forms. The Applicant’s

submissions regarding the subject line of an email or a memo reveal assumptions as to the nature

of the contents. This is natural, since the subject line and the originator and recipient may be all

the information that was released to the Applicant. A subject line like “enrollment study” may be

a completed enrollment study, or it may be discussions on an approach to, or expected benefits

of, doing an enrollment study. I have examined these records and each of the records having that

subject line are discussions of such a study, but not an enrollment study in itself.

Another record contains the subject line “Re: two issues”. The Applicant argues that “especially

with the closures being complete ... I have no idea what the issues were but would consider that it

was an instruction from [ESD] and could have been released under clause 22(2)(f) and (g) being

that it was more than likely not only an instruction or guideline but it was adopted by the public

body.” I have examined this record; it is not an instruction or guideline. The discussion contained

in the record falls within clause 22(1)(g) as advice, analysis or policy options developed by or for

a public body.

A record with the subject line  “Re: Georgetown School Public Meeting” prompted the

Applicant’s arguments which culminate in an assumption that since schools have now been

closed, the records leading up to the closure decision must be released. In the present case, the

Applicant wants to know how the school closure decisions were made and what factors and

advice were involved in coming to those decisions. Certainly, there was a lot of media coverage

on school closures, both before and after the final decisions were announced. It is understandable

that the Applicant seeks the details surrounding the final decisions, but the FOIPP Act provides

specific exceptions to disclosure raised by the Public Body, and the Commissioner must carefully

determine whether any clauses of subsection 22(1) of the Act apply to these circumstances.

In the case of section 22 of the FOIPP Act, the limitations set out in that section are obviously

related to running the business of government.  The Act provides a right of access to information

but it also ensures by its exceptions that access to information does not interfere with the
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business of government unnecessarily. One aspect of the business of government is the

development of policies and procedures for a variety of matters that may result in heated

criticism by the media and members of the public, as well as politicians. There are some aspects

of governing which require an assurance that a decision maker may rely on his or her advisors

and may require those advisors to develop and discuss various policy options that may be

available to carry out a particular task that government has set itself. I agree with the Public Body

that in order to carry out its policy work (or in this case, school closure decisions) effectively, the

decision maker must be able to consult, deliberate, receive advice and analysis and other matters

described in subsection 22(1) before coming to the final decisions on the issue. On the one hand,

the public has a right to know what government is doing with the taxpayers’ money or what

decisions are being made on the public’s behalf; on the other hand, a public body has to have

working room to study and analyze the various issues before it reaches and announces its

decision. The Applicant hopes to have all of the background information and analyses, and other

information and decisions that led to the school closure decisions, because those decisions have

been made irrevocably. But the implications of the Applicant’s argument are far-reaching.

Release of all of the background information and advice on school closures after the decision was

made would, in my opinion, mean two things: (a) weighing of the issues and the path to the

decision would be open to all, resulting in reticence and lack of candour in future decisions by

government and its advisors; and (b) immediately after any decision is announced by

government, all such advice, analysis and documentation relevant to the decision would be open

to minute scrutiny and second-guessing of the final decision. The result would be to severely

slow down and hinder the machinery of government. Running any large organization requires

that management have the ability to determine its priorities, what issues require decisions, and

how to analyze and resolve issues within the organization.

While access to information is a right that must be assiduously defended, the framework of the

FOIPP Act includes a recognition that there are certain types of information which a public body

has the discretion to keep to itself, if the information falls into the category of, in the words of

clause 2(a) of the Act, “limited and specific exceptions as set out in this Act.” I must reiterate
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that the exceptions set out in subsection 22(1) or any other part of the Act do not automatically

apply every time a public body invokes them. It is the responsibility of the Commissioner to look

carefully at the Act and the sections invoked by a public body to determine if those exceptions do

indeed apply to the particular case. Thus, a subsection 22(1) argument may fail on some records

and may be successful on others. Each case must be decided on the particular circumstances.

Another point to be noted is the process by which the Public Body released the records. In

several cases the Public Body severed the body of the information and left just enough

information to show who the documents were directed  to and from whom. It seems pointless for

the Public Body  to count these as records released in response to the access request. Where a

record, after severing information, becomes just a skeleton with no useable information, or

perhaps a table with only a title, then I suggest that the record should be considered as a refusal to

disclose. The description of such records including the recipient, sender, date and subject should

be found in the decision letter or a separate index of records attached to the letter, developed by

the Public Body in response to the access request.

I have carefully considered whether subsection 22(2) of the FOIPP Act applies in this case and

the arguments of the Applicant on that point. The Applicant argues that clauses 22(2)(e), (f) and

(g) apply to some records, resulting in subsection 22(1) not applying to those records.

Summarizing the relevant parts of these clauses of subsection 22(2): clause (e) deals with

background research of a technical nature undertaken in connection with the formation of a

policy proposal which is complete; clause (f) deals with an instruction or guideline issued to the

officers or employees of a public body; and clause (g) deals with a substantive rule or statement

of policy that has been adopted by a public body for the purpose of interpreting an Act or

regulation or administering a program or activity of the public body.

The Applicant made some thought-provoking arguments on subsection 22(2). The Applicant

sought information on the grounds that it was background research used in the decision-making

process, such as an enrollment study. The Applicant also proffered the argument that other



Page 16 of  19

information should have been released because it was an interpretation of the School Act or other

legislation or regulations or policy. While this type of argument might be successful under other

circumstances, it is not successful in this case.  In this case, the field is that of public education

and the Public Body often does release instructions or guidelines, or substantive rules or

statements of policy about laws that it administers. Examples of these kinds of rules or policies

are found on the Public Body’s website, such as a primary literacy intervention report, a student

achievement report and a senior high school discussion model. Anent  interpretations of the

School Act, most of the official interpretations of that Act are found in the regulations made

under that Act, such as the determination of school age, eligibility for French first language

instruction, or the number of school (instructional) days in a particular school year. In my

examination of the records responsive to the access request, I found that the information sought

by the Applicant does not fall under subsection 22(2), but does fall under subsection 22(1).

Section 30

The Applicant raises an argument on subsection 30(1) of the FOIPP Act, which says

30. (1) Whether or not a request for access is made, the head of a public body
shall without delay, disclose to the public, to an affected group of people, to any
person or to an applicant

(a) information about a risk of significant harm to the environment
or to the health or safety of the public, of the affected group of
people, of the person or of the applicant; or
(b) information the disclosure of which is, for any other reason,
clearly in the public interest.

Section 30 deals with releasing information related to issues which have an element of urgency to

them, or have an element of overriding public interest.  The urgent issues are public health and

safety issues, where delay might have significant and serious consequences. An example of the

kind of issues contemplated by clause 30(1)(a) is the release of information about the number of

persons in the province identified as being infected with the H1N1 influenza virus. The kind of

information released regularly by the Chief Health Officer during the 2009 H1N1 pandemic was
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generic and therefore not subject to privacy issues, nor to section 30. However, for example, if

there had been a necessity to warn the public that everyone who worked in a particular industry

was likely exposed to H1N1, and that they and their families were at high risk, that kind of

situation might have come under clause 30(1)(a), and personal information might be released

even though it would have the effect of identifying a number of people in that category. That is

the kind of information for which clause 30(1)(a) was written.

An example of an issue similar to health and safety issues that might be covered under clause

30(1)(a) would be the concerns that a significant environmental impact was expected to result

from an upcoming storm surge, which could result in the release to the wild of a particular type

of animal that is raised securely but would pose a threat to people if released, accidentally or not.

In such a situation, a public body might consider it necessary to release information about the

owner and business information on the grounds of public safety.  In such a case, it could be

argued to be in the public interest for a public body to release information about the upcoming

issue in the hopes that the environmental or public safety impact might be modified or alleviated.

Another example of the kind of situation that might fall under subsection 30(1) would be a

situation where evacuation of a particular area was necessary, and in order to accomplish the

evacuation, the public body would have to release details that would otherwise not be known to

the public.

The salient features of subsection 30(1) of the FOIPP Act are urgency and, under clause (a)

significant harm, or clause (b) the public interest.   Subsection 30(1) must be read as a whole to

determine the tenor and intent of the subsection. Subsection 30(1) is an exception to the usual

process of disclosure of information. It allows a public body to disclose information that would

not normally be disclosed, in situations where such disclosure might be an urgent matter of

health or safety, or a matter of great importance to the people of the province, which should be

released sooner rather than later. When invoking an exception section like section 30 of the Act,

it is important to note that the situation that falls within that section must be urgent in nature

(“without delay”). The words “public interest” in subsection 30(1) mean, reading the section as a
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whole, the public interest in a broad sense. The public interest as used in the subsection does not

mean the interest of the public in a particular area or county of the province, except insofar as

there is an urgency, in most cases dealing with health or safety. In my opinion, this section does

not include the interest of the public in the sense of an interest in a current political issue. It

should also be noted that subsection 30(3) requires that a public body notify the Commissioner if

it intends to release information under subsection (1). This requirement in itself is an indication

that section 30 will apply only rarely, and, time permitting, the Commissioner might have very

different views from the public body as to what might be “clearly in the public interest” to

disclose.

Although I determined that section 30 is not applicable in this case, I  want to thank the 

Applicant for bringing up sections of the Act for argument that the Applicant might consider to

be relevant. Raising an argument on section 30 gave me the opportunity to explain the intent of

section 30 and to shed some light on the inclusion of such a section in the overall schema of

freedom of information.

VII. FINDINGS

1. I  find that disclosure of the reporter’s name and employer contained in a record would not be

an unreasonable invasion of a third party’s privacy. The information about the reporter should be

disclosed, provided that it is limited to the reporter’s name and business contact information, in

accordance with clause 37(1)(z.1) of the FOIPP Act.

2. I find that records that the Public Body severed in part or refused to disclose in their entirety

under subsection 22(1) of the FOIPP Act were correctly refused within the meaning of the

clauses invoked under subsection 22(1), unless otherwise indicated. I find that subsection 22(2)

does not apply to any of the records in this case.

3. I find that section 30 of the FOIPP Act does not apply to this case.
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VIII. ORDER

Thank you to the parties for their submissions.

Based on the above findings, I order the Public Body to release the name and affiliation of the

reporter in the record discussed above, to the Applicant. 

In accordance with subsection 68(1.1) of the FOIPP Act, the Public Body shall not take any steps

to comply with this order until the end of the time period for bringing  an application for judicial

review of the order under section 3 of the Judicial Review Act.

                                                                            
Judith M. Haldemann
Acting Information and Privacy Commissioner
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