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OFFICE OF THE

INFORM ATION & PRIVACY

COMMISSIONER

for

Prince Edward Island

Order No. FI-10-008

Re: PEI Public Service Commission

Prince Edward Island Information and Privacy Commissioner 

Maria C. MacDonald

November 10, 2010

Summary:

The Applicant requested access to information collected by the PEI Public Service Commission

(the Public Body) in relation to his participation in competitions for two separate positions,

including interview notes, results, scores, rankings, the names of all references contacted and

their comments.  The Applicant requested access by examination of the records, as opposed to

receiving copies of the records.  The Public Body provided photocopies of the records with

information severed and advised the Applicant that it had the discretion to sever because it

related to testing procedures under section 24 of the Freedom of Information and Protection of

Privacy Act (“FOIPP Act”).  The Public Body’s submissions to the Commissioner also included

arguments to support clause 4(1)(e), (the FOIPP Act does not apply to a question that is to be

used on an examination or test), and section 17, (the severed information is confidential

evaluations).  The Commissioner found that clause 4(1)(e) of the FOIPP Act applies to the actual
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interview questions and thus falls outside of the Commissioner’s jurisdiction to review.  The

Commissioner further found that the discretion under section 17 to permit a public body to refuse

to disclose certain personal information does not apply to the case at hand, as the severed

information is not “personal information” but part of the Public Body’s pre-prepared forms.  The

Commissioner further found that the discretion under section 24 to permit a public body to refuse

to disclose testing and auditing information does not apply to the rest of the severed information,

as the Public Body did not meet its burden of proof that the rest of the severed information is part

of a test or audit and, in the alternative, that the rest of the severed information, if disclosed,

would prejudice its future use in job interviews.

Sections Cited:  Freedom of Information and Protection of Privacy Act, R.S.P.E.I.

1988, Cap. F-15.01, ss. 4, 7, 9, 10, 11, 17, 24;  Freedom of

Information and Protection of Privacy Act Regulations

(EC564/02), s. 3;  Civil Service Act, R.S.P.E.I. 1988, Cap. C-8, s.

21

Authorities Cited: PEI Order No. 06-004, Alberta Order F-2002-12, Alberta Order F-

2003-020, Saskatchewan Report -2010-001, Larosa Food

Importing Ltd. v. Cielo Di Livorno (Ship), 1999 CanLII 7654

(F.C.)

Other Resources Cited: PEI Public Service Commission HR Policy Manual, P.E.I. Public

Service Commission Hiring Process and the Interview (Hand Out),

Collins English Dictionary 3  Ed., (1991, HarperCollinsrd

Publishers, Glasgow)
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I. BACKGROUND

[1] This review arises from a decision of the PEI Public Service Commission (“Public

Body”) to provide severed copies of records regarding the Applicant as opposed to an

examination of records.  The Applicant applied for two jobs and was interviewed for one

of the positions.  At the interview there were three members of an interview committee. 

Each interviewer completed a three-page interview evaluation form and a one-page rating

form.  The interview evaluation form has six topic headings with a block of interview

questions to be asked of the candidate and a space for the interviewer to take notes.   The

rating form has the same six topic headings, each having a description of the job criteria,

a space for the interviewer to make comments, a total grade value, a pass mark

requirement for assessing the candidate in the six topic areas, and a column for the

interviewer to enter the score he or she assigned to each of the topics.  

[2] The Applicant requested “notes from the interview ... results/scores, rankings,

references/third-parties contacted and their comments.”  Upon receiving the documents

from the Public Body, the Applicant contacted the Public Body to advise that the package

did not contain any interview or rating information.  The Public Body issued a second

package of information.  

[3] The Public Body provided the interviewers’ handwritten notes on the interview

evaluation and rating form and the scores each interviewer assigned to each topic

heading.  The Public Body severed the following information:

1. the headings on the interview evaluation forms and rating forms; 

2. the one-line “Note” at the top of the interview evaluation forms;

3. the interview questions on the interview evaluation forms; 

4. the criteria on the rating forms; 
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5. the signatures of the interviewers on the interview evaluation forms and rating
forms;

6. the path and filename on the rating forms;

7. the total value and pass mark of each category on the rating forms; and 

8. the “Pass” comment at the bottom of the rating forms.

[4] The Public Body relies on the authority found in sections 17 and 24 of the Freedom of

Information and Protection of Privacy Act (“FOIPP Act”) for severing the information. 

The Public Body also relies on section 4, asserting that the Information and Privacy

Commissioner does not have jurisdiction to review the matter.

[5] The Applicant made the request to access by examination and takes issue with the scope

of the information that the Public Body severed from the records.

II. RECORDS AT ISSUE

[6] There were initially eight records at issue to this review, namely:

• three completed 3-page interview evaluation forms;

• three completed rating forms;

• the second page of the Applicant’s résumé submitted to the Public Body for the
second competition and missing from the records disclosed; and

• a record made by an employee of the Public Body summarizing a phone
conversation with the Applicant about the FOIPP request.

[7] The Public Body gave the Applicant the missing page from the Applicant’s résumé.  The

Applicant requested that the record of a phone conversation be removed from the file,

contending that it contains inaccuracies that could reflect poorly on the Applicant in the

future.  The Public Body agreed to remove the record summarizing the phone
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conversation from the competition file, but not from the FOIPP file.  As the parties have

resolved the matters of the missing page of the résumé and the record of the phone

conversation, they are not addressed further in this order.

III. ISSUES

[8] The issues to be decided are as follows:

(i) Section 4 of the FOIPP Act:  Records to which this Act applies

Is the information that the Public Body severed from the records “a question used on an

examination or test” and not subject to the FOIPP Act, as found at clause 4(1)(e) of the

FOIPP Act?

(ii) Sections 7 and 11 of the FOIPP Act, and section 3 of the Regulations: 
Examination of record

Did the Public Body err in processing the access to information request by not permitting

the Applicant to examine the records, as set out in clauses 7(3)(b) and 11(4)(a) of the

FOIPP Act?

(iii) Sections 9 and 10 of the FOIPP Act: Notice to the Applicant 

Did the Public Body err in processing the access to information request by not informing

the Applicant that it would grant only partial access, and by not informing the Applicant

where, when, and how the Public Body will give access, as required in clauses 10(1)(a)

and (b) of the FOIPP Act?
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(iv) Section 17 of the FOIPP Act:  Confidential evaluations

Does the Public Body have the discretion to sever information from the records under

subsection 17(1) of the FOIPP Act?  There are three questions to be examined in

determining this issue:

(1) Is the information personal information that is evaluative or opinion material?

(2) Is the personal information compiled solely in order to determine the
applicant’s suitability, eligibility or qualifications for employment? and

(3) Was the personal information provided explicitly or implicitly in
confidence?

(v) Section 24 of the FOIPP Act:  Testing procedures, tests and audits

Does the Public Body have the discretion to sever information from the records under

section 24 of the FOIPP Act?  There are two questions to be examined in determining this

issue:

(1) Does the information in the records at issue relate to either of the three
subsections 24(a), (b) or (c)? and

(2) Could disclosure of the information reasonably be expected to prejudice the use or
results of the tests or audits?

IV. DISCUSSION OF ISSUES

(i)  Section 4 of the FOIPP Act:  Records to which this Act applies

[9] The Public Body claims that the records at issue are among those to which the FOIPP Act

does not apply.  Clause 4(1)(e) states:

4. (1) This Act applies to all records in the custody or under the control of



Page 7 of  30

a public body, including court administration records, but does not apply
to the following:

. . . 
(e) a question that is to be used on an examination or

test;

[10] The Public Body maintains that the severed information on the records is “a question that

is to be used on an examination or test”.  If that is so, then the matter is outside the

jurisdiction of the Information and Privacy Commissioner.  The eight separate types of

information that the Public Body severed and that are being considered include:

1. the headings on the interview evaluation form and rating form;

2. the one-line “Note” at the top of the interview evaluation form;

3. the interview questions on the interview evaluation form; 

4. the criteria on the rating form; 

5. the signatures of the interviewers on the interview evaluation form and rating
form;

6. the path and filename on the rating form;

7. the total value and pass mark of each category on the rating form; and 

8. the “Pass” comment at the bottom of the rating form.

With the exception of the signatures, all of this information is part of the pre-prepared

forms.

Definition of Question:

[11] The Federal Court of Canada considered the definition of a “question” in a 1999 case

regarding questions in a written discovery [Larosa Food Importing Ltd. v. Cielo Di

Livorno (Ship), 1999 CanLII 7654 (F.C.)].  In this case, the court adopted the primary

definition found in the Oxford English Dictionary, "A sentence of interrogative form,
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addressed by one person to another in order to elicit information; ...".  I adopt this

definition of “question”, as well.

1.  The headings on the interview evaluation form and rating form

[12] The headings on the records are the same topic areas, both on the interview evaluation

form and on the rating form.  The headings are not questions.  A question is designed to

elicit a response.  Based on the above-noted definition of  ‘question’, the headings are not

questions and this information does not fall within the exception of clause 4(1)(e) of the

FOIPP Act.  It is within my jurisdiction to review the headings on the interview

evaluation form and rating form.

2.  The one-line “Note” at the top of the interview evaluation form

[13] It is not clear to me whether the one-line note at the top of the interview evaluation form

was communicated to the interview candidates, but it is clear that the note is not designed

to elicit a response.  Based on the definition of ‘question’, this note is not a question and

this information does not fall within the exception of clause 4(1)(e) of the FOIPP Act.  It

is within my jurisdiction to review the one-line “Note” at the top of the interview

evaluation form.

3.  The questions on the interview evaluation form

[14] Are the questions on the interview evaluation form ‘questions’?  Although they do not all

have question marks, the questions on the interview evaluation form are designed to elicit

a response and are therefore ‘questions’ as defined above.

[15] Are the questions on the interview evaluation form questions that are to be used on an

examination or test?  To consider this, one must assess whether the interview is an
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examination or test.  Information collected by public bodies are often in the form of

questions, but not all questions are examinations or tests.  If that were the case, the FOIPP

Act would be excluded on a scope much larger than the Legislature intended. 

[16] In support of its decision to sever the records at issue, the Public Body relies on a

decision from Alberta (F2002-012), where the Alberta Information and Privacy

Commissioner upholds a public body’s decision to sever questions from an English exam. 

I have reviewed the written reasons to this oral decision and find that it does not help this

analysis, because it has different facts.  The Alberta decision is about an actual school

exam given to a student to determine what the student knew or learned.

[17] I reviewed the Civil Service Act, R.S.P.E.I. 1988, Cap. C-8.  Neither the FOIPP Act nor

the Civil Service Act use the word ‘interview’.  The Civil Service Act does, however, use

the word ‘examine’ in describing the functions of the selection board during a

competition:

21. (1) Where a competition is to be held, the Chief Executive Officer
shall appoint a selection board. 

(2) A selection board shall

(a) review the applications of candidates;

(b) examine those candidates who possess the required
qualifications; and

(c) rate the candidates in order of merit.

(3) Repealed by 1993,c.2,s.7. [emphasis added]

[18] Based on the use of the word “examine” in the Civil Service Act, I find that the questions

on the interview evaluation form are questions to be used in an examination and that this

information falls within the exception of clause 4(1)(e) of the FOIPP Act.  It is not within

my jurisdiction to review the questions on the interview evaluation form.
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4.  The criteria on the rating form

[19] The criteria set out on the rating form is not a question and is not asked of the candidate. 

It is used as guidance for the selection committee or interview committee to rate the

candidate.  The criteria does not provide any detail of the questions that would enable

someone to derive the interview questions.  Based on the definition of ‘question’, the

criteria on the rating form is not a question and this information does not fall within the

exception of clause 4(1)(e) of the FOIPP Act.  It is within my jurisdiction to review the

criteria on the rating form.

5.  The signatures of the interviewers on the interview evaluation form and rating form

[20] The typewritten names of all three interview board members appear on the bottom of each

rating form and were not severed; however, the Public Body severed the signatures from

both the interview evaluation forms and the rating forms.  I note that there is one

interview evaluation form that is not signed.  With the signatures severed, it is not clear

which interviewer wrote the comments on the three sets of forms.  Based on the definition

of ‘question’, the signatures of the interviewers on the interview evaluation form and

rating form are not questions and this information does not fall within the exception of

clause 4(1)(e) of the FOIPP Act.  It is within my jurisdiction to review the signatures of

the interviewers on the interview evaluation form and rating form.

6.  The path and filename on the rating form

[21] The path and filename are near the bottom of the rating form.  Based on the definition of

‘question’, the path and filename on the rating form are not questions and this
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information does not fall within the exception of clause 4(1)(e) of the FOIPP Act.  It is

within my jurisdiction to review the path and filename on the rating form.

7.  The total value and pass mark of each category on the rating form

[22] The total possible score value of each category and the passing score appear next to each

heading on the rating form.  Based on the definition of ‘question’, the total value and pass

mark of each category on the rating form is not a question and this information does not

fall within the exception of clause 4(1)(e) of the FOIPP Act.  It is within my jurisdiction

to review the total value and pass mark of each category on the rating form.

8.  The “Pass” comment at the bottom of the rating form

[23] At the bottom of the rating form is a comment to the interviewers on the passing grade

and the calculation of the overall rating.  Based on the definition of ‘question’, the “Pass”

comment at the bottom of the rating form is not a question and this information does not

fall within the exception of clause 4(1)(e) of the FOIPP Act.  It is within my jurisdiction

to review the “Pass” comment at the bottom of the rating form.

[24] In summary, I find that the questions on the interview evaluation form are questions used

on an examination, and that the Information and Privacy Commissioner does not have the 

jurisdiction to review the interview questions.  However, I find that the Information and

Privacy Commissioner does have the jurisdiction to review the other seven types of

information, namely, the headings on both forms, the note at the top of the interview

evaluation form, the criteria on the rating form, the signatures, the path and filename, the

total value and pass mark of each category on the rating form, and the pass comment at

the bottom of the rating form.
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(ii) Sections 7 and 11 of the FOIPP Act and section 3 of the Regulations: 
Examination of record

[25] The Applicant requested access to personal information by way of examination, as

provided for in section 7 of the FOIPP Act.  Section 7 and section 11 state:

7. (1) To obtain access to a record, a person shall make a request to the
public body that the person believes has custody or control of the record. 

(2) A request shall be in writing and shall provide enough detail to enable
the public body to identify the record. 

(3) In a request, the applicant may ask 

(a) for a copy of the record; or 

(b) to examine the record. 
. . .

11. (1) If an applicant is told under subsection 10(1) that access will be
granted, the head of the public body shall comply with this section.

(2) If the applicant has asked for a copy of a record and the record can
reasonably be reproduced,

(a) a copy of the record or part of it shall be provided with
the response; or

(b) the applicant shall be given reasons for any delay in
providing the copy.

(3) If there will be a delay in providing the copy under subsection (2), the
applicant shall be informed as to where, when and how the copy will be
provided.

(4) If the applicant has asked to examine a record or for a copy of a
record that cannot reasonably be reproduced, the applicant 

(a) shall be permitted to examine the record or part of
it; or
(b) shall be given access in accordance with the regulations.
[emphasis added]

[26] Section 3 of the regulations to the FOIPP Act permits the Public Body to give a person a

copy of a record rather than the opportunity to examine a record under certain

circumstances.  
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3. Where a person has asked to examine a record and is given
access to the record, the head of the public body may require
that the person be given a copy of the record, rather than the
opportunity to examine it, if the head is of the opinion that 

(a) providing for examination of the record would
unreasonably interfere with the operations of the
public body; or

(b) providing examination of the record could
reasonably be expected to result in the disclosure
of information that is restricted or prohibited
from disclosure under section 5 of the Act or
Part 1, Division 2 of the Act. (EC564/02)
[emphasis added]

[27] The Applicant requested access by examination of the records as permitted under clause

7(3)(b) of the FOIPP Act.  The Public Body first wrote to the Applicant advising that it

would grant access, but was silent on whether there were any exclusions.  An access

request by examination of the record is a request to examine the original record.  The

Public Body provided severed photocopies of the records by mail and were silent on

access by examination.  The Public Body made no submissions to the Applicant or to this

office about the discretion of the Public Body to substitute the access by examination by

providing photocopies.  

[28] A request to examine the records, as opposed to receiving copies, does not eliminate the

discretion or obligation of the Public Body to sever information that is otherwise

permitted or required in the FOIPP Act.  The records contain a mixture of information the

Public Body decided to release and information it determined it could sever under

sections 17 or 24, (which are both sections in Division 2 of the FOIPP Act).  The records

were substantially severed.  It is reasonable to expect that examination would disclose

information that the Public Body decided to sever.  I can think of no practical way to

permit the Applicant to examine the original records without disclosing information the
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Public Body decided to sever.  The Public Body submitted that it was giving the

Applicant an equal or better disclosure of the records in hard copy than the Applicant

would have received if given the opportunity to examine them.

[29] Under subsection 3(b) of the regulations to the FOIPP Act, I uphold the Public Body’s

decision to provide photocopies of the records instead of examining the records as

requested. 

(iii) Sections 9 and 10 of the FOIPP Act: Notice to the Applicant

[30] There is a 30-day period for a public body to reply to an applicant after it receives a

request for access to information, as set out in section 9 of the FOIPP Act, as follows:  

9. (1) The head of a public body shall respond to a request without undue
delay and in any event shall make every reasonable effort to respond to
a request not later than 30 days after receiving it unless 

(a) that time limit is extended under section 12; or

(b) the request has been transferred under section 13 to
another public body.

(2) The failure of the head to respond to a request within the 30 day period
or any extended period is to be treated as a decision to refuse access to the
record. 2001,c.37,s.9. [emphasis added]

[31] The required elements of the response is set out in section 10 of the FOIPP Act, as

follows:

10. (1) In a response under section 9, the applicant shall be informed

(a) whether access to the record or part of it is granted
or refused;

(b) if access to the record or part of it is granted, where,
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when and how access will be given; and

(c)  if access to the record or to part of it is refused,

(i) the reasons for the refusal and the provision
of this Act on which the refusal is based,

(ii) the name, title, business address and business
telephone number of an officer or employee of the
public body who can answer the applicant’s
questions about the refusal, and

(iii) that the applicant may ask for a review of that
decision by the Commissioner or an adjudicator, as
the case may be. [emphasis added]

[32] The Public Body advises this office that it orally advised the Applicant of its policy to not

make competition information available to candidates for examination and that the

Applicant could request a post board interview.  A post-board interview is a procedure

that provides “... an applicant with feedback on the selection board’s assessment of the

applicant in relation to the said position.  This information can be used for professional

development so that the applicant can improve for further competitions.” (PEI Public

Service Commission HR Policy Manual).  The Applicant participated in a post-board

interview, but was not invited or permitted to look at the original records. 

[33]  The Applicant received two letters from the Public Body.  In the first letter the Public

Body advised the Applicant it would grant the Applicant access to the records available

under the FOIPP Act.  Attached to the second letter were copies of the records with

information severed.  Under clause 10(1)(a) of the FOIPP Act, the Public Body ought to

have advised whether it was refusing access to any part of the records, and under clause

10(1)(b), the Public Body ought to have advised where, when and how access was to be

provided.  Under subclause 10(1)(c)(i), the Public Body ought to have advised the

Applicant why it was refusing to provide access by examination and under what provision

of the FOIPP Act and regulations the refusal is being based.
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[34] I find that the Applicant had functional notice before the expiry of the 30-day period that

the Public Body would not be providing an opportunity to examine the records and that

the records would be severed, as it gave the Applicant severed copies of the records

within the legislated time frame.  The Public Body gave the Applicant functional notice,

but fell short of the Public Body’s duty to respond to the Applicant openly, accurately and

completely. 

(iv) Section 17 of the FOIPP Act

[35] The Public Body argues, in the alternative to sections 4 and 24 of the FOIPP Act, that

subsection 17(1) of the FOIPP Act may apply to the information being severed. 

Subsection 17(1) states:

17. (1)  The head of a public body may refuse to disclose to an
applicant personal information that is evaluative or opinion material
compiled solely for the purpose of determining the applicant’s
suitability, eligibility or qualifications for employment or for the
awarding of contracts or other benefits by a public body when the
information is provided, explicitly or implicitly, in confidence. 

(2)  The head of a public body may refuse to disclose to an applicant
personal information that identifies or could reasonably identify a
participant in a formal employee evaluation process concerning the
applicant when the information is provided, explicitly or implicitly, in
confidence.

(3)  For the purposes of subsection (2), “participant” includes a peer,
subordinate or client of an applicant, but does not include the applicant’s
supervisor or superior. [emphasis added]

[36] In order for subsection 17(1) to apply, all three subsections must be met.  The analysis

fails on the first part of the three-part test.  The discretion of section 17 applies to

“personal information”.  The Public Body acknowledges that the severed information is

not personal information, although it argues that subsection 17(1) still applies to the
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questions and rating descriptions, as they are evaluative material.  Subsection 17(1)

applies to “personal information that is evaluative or opinion material  . . . ”, not personal

information and/or evaluative material.  

[37] I find that section 17 of the FOIPP Act does not provide the Public Body the discretion to

sever any information.

(iv) Section 24 of the FOIPP Act

[38] The Public Body primarily relies on section 24 of the FOIPP Act to sever the information

from the records.  Section 24 states:

24.  The head of a public body may refuse to disclose to an applicant
information relating to 

(a)  testing or auditing procedures or techniques;

(b)  details of specific tests to be given or audits to be
conducted; or 

(c)  standardized tests used by a public body, including
intelligence tests, 

if disclosure could reasonably be expected to prejudice the use or results of
particular tests or audits.

[39] Order No. 06-004, a 2006 decision of this office, sets out the test for analysis under

section 24 of the FOIPP Act at pages 24 and 25, as follows:

If a public body is to successfully rely upon section 24 of the FOIPP Act,
it must provide evidence in two parts:  Firstly, does the information in the
record at issue relate to either of the three subsections (a) (b) or (c)?; and 
secondly, could disclosure of the information reasonably be expected to
prejudice the use or results of the tests or audits?  I refer again to the test
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of reasonable expectation of harm which has been addressed in previous
orders of this Office, and above in the discussion of section 22 of the
FOIPP Act.  As I have stated before, the Public Body must not provide
mere conjecture, but evidence which shows that it is more likely than not
that the harm specified will occur.

[40] Having found that the questions on the interview evaluation forms are outside of my

jurisdiction, I consider the following seven separate types of information that the Public

Body severed claiming discretion under section 24:

   

1. the headings on the interview evaluation forms and rating forms;

2. the one-line “Note” at the top of the interview evaluation forms;

3. the criteria on the rating forms;

4. the signatures of the interviewers on the interview evaluation forms and rating
forms;

5. the path and filename on the rating forms;

6. the total value and pass mark of each category on the rating forms; and 

7. the “Pass” comment at the bottom of the rating forms.

1.  The headings on the interview evaluation forms and rating forms

[41] If a decision has been made by a public body to refuse access to a record, or part of a

record, the public body has the initial duty to prove that an applicant has no right of

access to the record under subsection 65(1) of the FOIPP Act.  The Public Body has not

made any submissions regarding its decision to sever the headings on the interview

evaluation forms and rating forms.  The Public Body has not met the burden of proof.  
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[42] Through the course of my research and deliberations, I found a handout available on the

internet called “P.E.I. Public Service Commission Hiring Process and the Interview

(Hand Out)”, wherein it states:

You may refer to your resume during the interview to ensure that you are
offering accurate information. It is not a test, and sometimes when you
are in an interview situation it is difficult to remember dates and times
because you may be nervous, so if having this information written down is
helpful, be sure to do that. [emphasis added]

[43] The three subsections of section 24 are about tests or audits.  The Public Body has not

made any submissions regarding a job interview being an audit.  In the course of my own

research, I note that in a recent report from the Information and Privacy Commissioner of

Saskatchewan, he defines an audit as “. . a systematic identification, evaluation, and

assessment of an organization’s policies, procedures, acts, and practices against

pre-defined standards” (Report F-2010-001, at paragraph 97).  I adopt this definition as

well and based on the above noted, I find that the interview is not a test, nor an audit. 

Further, the information in the headings on the interview evaluation form and rating form

is not of the type of information the first part of the analysis of section 24 refers.  Even if

the interview was a test or audit, I would still find that the headings do not fall within the

first part of the analysis of section 24.  The headings are not procedures or techniques;

while the headings might be considered a detail, the headings are not a detail of a specific

interview.  Finally, the headings are not a standardized test. 

[44] If I am mistaken in this assessment, I still find that the second part of section 24 of the

FOIPP Act, the reasonableness component, is not met.  Reasonable expectation has been

a concept considered in many decisions, both from this office and other jurisdictions. 

The well-established test in case law is one of reasonable expectation of probable harm.
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 This office has adopted this standard.  As noted by the PEI Information and Privacy

Commissioner in 2006, the evidence must demonstrate that disclosure would reasonably

be expected to prejudice the use or results of the tests or audits.

[45] The above-noted handout also sets out six categories of the types of questions one can

expect to be asked in an interview with the Public Body and provides a brief explanation

of each category.  The categories are the same as the headings.  I find that disclosing the

headings would not prejudice the future use of the topic areas or the future use of them in

job interviews.  A candidate in a competition could quite accurately predict the topic

areas from general interview preparation, especially if his or her preparation included a

close look at the advertised duties and qualifications of the position and the handout

provided by the interviewer.

[46] I find that section 24 of the FOIPP Act does not provide the Public Body the discretion to

sever the headings on either the interview evaluation forms or the rating forms. 

2.  The on-line “Note” at the top of the interview evaluation forms

[47] The Public Body has not made any submissions regarding its decision to sever the one-

line “Note” at the top of the interview evaluation forms and, as such, has not met the

burden of proof.  As noted above, it is not clear whether this note was communicated to

the interview candidates.  It is an innocuous general comment that applies to every job

interview.  In fact, this note applies to every situation in which answers are assessed. 

Noting again that an interview is not a test or audit, I find that the one-line “Note” at the

top of the interview evaluation forms does not fall within the first part of the analysis of

section 24.  Even if the interview was a test or audit, I still find that this one-line note
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does not fall within the first part of the analysis of section 24, in that it is not information

that is:

• testing or auditing procedures or techniques;

• a detail of a specific test or audit; or

• a standardized test used by a public body.

[48] Further, if the interview was a test or audit, I still find that the second part of section 24 of

the FOIPP Act, the reasonableness component, is not met.

[49] I find that section 24 of the FOIPP Act does not provide the Public Body the discretion to

sever the one-line “Note” at the top of the interview evaluation forms. 

3.  The criteria on the rating forms  

[50] Noting again that an interview is not a test or audit, I find that the criteria on the rating

forms does not fall within the first part of the analysis of section 24.   In the alternative, if

the interview was a test or audit,  I still find that the second part of section 24 of the

FOIPP Act, the reasonableness component, is not met.

[51] The Public Body relies on Order F2003-020 of the Office of the Information and Privacy

Commissioner of Alberta.  In that decision, the Alberta adjudicator refers to “Key

Factors” used to assess the candidate’s answers,  later called “Key Actions”:

[para 34] . . .  The Public Body states that the questions are used regularly
by the Public Body for staffing purposes and that the disclosure of these
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questions would invalidate their future use. In addition, the Public Body
states that if it disclosed the Applicant’s answers, the Applicant would be
able to reconstruct the questions and invalidate the future use of these
questions. Lastly, the Public Body states that the Key Factors provide
details to specific questions and how those questions are rated. If these
Key Factors were disclosed, it would also invalidate the future use of
the examination/interview questions as candidates would know how to
formulate the answers. [emphasis added]

[52] The Alberta Adjudicator found that the public body properly withheld the “Key Actions”

portion of the records, and that they, and other portions of the records, consisted of testing

procedures or techniques.  It is important to note that in this case the applicant was not

looking to get access to the “Key Actions” information from the records, but was only

looking for test scores and results.  In the case before me, I must consider whether the

rating criteria provides candidates with enough information to formulate the answers.  I

find that it does not.  The criteria on the rating forms do not provide any detail to specific

questions; the criteria is so broad that it would not enable a candidate to formulate

answers. 

[53] The Public Body states:

It should be stated at the outset that the questions and criteria set out on the
interview sheets and rating forms are designed to test and assess the
experience, knowledge and skills of applicants. With minor variations to
accommodate the uniqueness of any given competition, the format and
basic set-up of these forms remain constant from competition to
competition. Clearly, it is the position of the public body that public
disclosure of these questions could undermine their effectiveness in
determining the most qualified candidate for any given competition. 
Furthermore, disclosure could serve to provide certain candidates with an
unfair advantage over other candidates who may not have access.
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[54] Disclosure of the questions might give certain candidates an unfair advantage, but I have

already found that I do not have jurisdiction to review the questions.  Disclosure of the

evaluation criteria will not give anyone an unfair advantage.  The disclosure of the

evaluation criteria will not reasonably be expected to prejudice the use or results of future

job interviews.

[55] Candidates in a competition are entitled to review their ratings and test papers pursuant to

section  24.1 of the Civil Service Act, supra.  “Review” is not defined in the Civil Service

Act.  However, Collins English Dictionary 3  ed defines ‘review’ as “to look at orrd

examine again.”  The Public Body advises that it carries out this statutory obligation by

its practice of “post-board interviews”.  The Applicant participated in a post-board

interview;  however, he was not invited or permitted to look at the records.  The stated

purpose in the policy regarding the post-board interview is for professional development,

so that an applicant can improve for further competitions.  This weakens the Public

Body’s position that it is not disclosing the criteria information because it would give

certain candidates an unfair advantage in future competitions.  I note also that some of the

criteria is set out in the advertised duties and qualifications, although they are rephrased.

[56] I find that section 24 of the FOIPP Act does not provide the Public Body the discretion to

sever the criteria on the rating forms.  

4.  The signatures of the interviewers on the interview evaluation forms and rating forms

[57] The Public Body has not made any submissions regarding its decision to sever the

signatures of the interviewers on the interview evaluation forms and rating forms and, as

such, has not met the burden of proof.  Without submissions, I still find that the
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disclosure of the signatures of the interviewers will not prejudice the future use of job

interviews.

[58] I find that the Public Body failed to establish that the signatures fall within the section 24

discretion.  I find that section 24 of the FOIPP Act does not apply.

5.  The path and filename on the rating forms

[59] The Public Body has not made any submissions regarding its decision to sever the path

and filename on the rating forms and, as such, has not met the burden of proof.  Without

submissions, I still find that the disclosure of the path and filename on the rating forms

will not prejudice the future use of job interviews.

[60] I find that the Public Body failed to establish that the path and filename on the rating

forms fall within the section 24 discretion.  I find that section 24 of the FOIPP Act does

not apply.

6.  The total value and pass mark of each category on the rating forms

[61] The total value and pass mark of each category on the rating forms is a numerical

assessment with maximum possible grade and minimum passing grade.  The Public Body

has not made any submissions regarding its decision to sever the total value and pass

mark of each category on the rating forms and, as such, has not met the burden of proof. 

Without submissions, I still find that the disclosure of the total value and pass mark of

each category on the rating forms will not prejudice the future use of job interviews.
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[62] I find that the Public Body failed to establish that the total value and pass mark of each

category on the rating forms falls within the section 24 discretion.  I find that section 24

of the FOIPP Act does not apply.

7.  The pass comment at the bottom of the rating forms

[63] The Public Body has not made any submissions regarding its decision to sever the pass

comment at the bottom of the rating form and, as such, has not met the burden of proof. 

Without submissions, I still find that the pass comment at the bottom of the rating form

will not prejudice the future use of job interviews. 

[64] I find that the Public Body failed to establish that the pass comment the bottom of the

rating form falls within the section 24 discretion.  I find that section 24 of the FOIPP Act

does not apply.

Summary of Section 24 Analysis

[65] In summary, I find that the Public Body did not have the discretion found in section 24 to

sever the information at issue.

OTHER ISSUES

Severing

[66] The disclosed information contains handwritten notes that originally overflowed the

allowed spaces on the pre-prepared forms.  The records were severed by covering text
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with correcting fluid or whiteout tape, leaving large white spaces and hanging

handwritten notes.  It is not clear whether the Public Body severed something or whether

areas were left blank by the interviewer.  Blacking out the severed information would

have maintained, at least, the form template. 

Original Records

[67] The Applicant suspected that the Public Body severed more information than it reveals

was severed.  This is not an unreasonable apprehension.  This office has dealt with files

where parts of a record were severed without authority under the FOIPP Act.  The

Applicant was particularly interested in communications the Public Body may have had

with the Applicant’s references for employment.  The interview committee asked the

Applicant for additional references over and above the 13 names and contact information

submitted with the Applicant’s résumé.  The Public Body’s copy of the list of references

on the Applicant’s résumé had names underlined, checkmarks placed next to a couple of

names and a handwritten name.  These marks on the résumé may have resulted from

questions posed to the Applicant about the references, but the marks on the résumé also

suggest that the Public Body may have spoken to some of those references.

[68] I requested to examine the original records.  The Public Body was only able to provide a

photocopy and believes that the originals were misfiled and perhaps shredded.  The

Public Body notes early in its submissions that it had a FOIPP file regarding this request

for review that was separate from the source of the records in the competition file.  The

originals were last seen in the competition file, which I would expect would now be

inactive.  The Public Body believes that through the ordinary correspondence with this

office (which would have involved the FOIPP file) that the originals in the competition

file were replaced by a photocopy.  It is not clear to me how or why the activity on the

FOIPP file would have involved the original records in the competition file.  It is not clear
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to me why the originals were not just missing, but replaced with a photocopy.  The Public

Body assures both this office and the Applicant that no references were contacted, that

there were no notes on the records from references and that the Public Body only severed

the interview questions and rating criteria (still not mentioning headings, signatures, etc.). 

The members of the interview committee have offered to certify that the photocopies of

the records are true copies; however, this does not address the possibility that

comments/notations were added to the records after the interview.  I am very concerned

about the missing originals, but I do not have any evidence that anyone wilfully concealed

or destroyed records.  Unfortunately, this leaves me in the position that I am unable to

examine and confirm the scope of the information that the Public Body severed. 

V. FINDINGS

[69] My findings are as follows:

1. I find that the questions on the interview evaluation form are questions to be used

on an examination and, as such, I do not have jurisdiction to review the Public

Body’s decision to sever this information.

2. I find that the following information is not a question to be used on an

examination or a test and, as such, I have the jurisdiction to review the decisions

of the Public Body to sever the following information:

a. The headings on the interview evaluation forms and rating forms; 

b. the one-line “Note” at the top of the interview evaluation forms;

c. the criteria on the rating forms; 
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d. the signatures of the interviewers on the interview evaluation forms

and rating forms;

e. the path and filename on the rating forms;

f. the total value and pass mark of each category on the rating forms; and 

g. the “Pass” comment at the bottom of the rating forms.

3. I find that the Public Body has the power to substitute access to information by

examination with provision of photocopies and that the Public Body complied

with the standards set by sections 7 and 11 of the FOIPP Act and section 3 of the

regulations in processing the access request.

4. I find that the Public Body did not comply with the standards set by clauses

10(1)(a) and (b) the FOIPP Act in processing the access request as the Public

Body did not communicate to the Applicant:

a. that the Public Body was substituting the request for access to information
by examination with providing photocopies;

b. by what authority the Public Body was substituting access to information
by examination with providing photocopies;

c. that the Public Body was severing information; and

d. by what authority the Public Body was severing information.

5. I find that the Public Body did not have the discretion under section 17 to sever

any information.
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6. I find that the Public Body did not have the discretion under section 24 to sever

any information.

VI. RECOMMENDATIONS

[70] Based on the above findings, I recommend that:

1. The Public Body review its practice and procedure guidelines for processing

FOIPP requests and to ensure that its form letters to an applicant include the

required details including whether access to a record or part of it is granted or

refused and, if access is granted, to advise where, when and how access will be

given.

VII. ORDER

[71] Based on the above findings, I order that:

1. The Public Body shall keep a separate file for each request for access to

information. This file shall include the original records gathered in response to a

request and a copy of the severed documents released to an applicant. 

2. The Public Body shall provide a complete copy of the rating forms to the

Applicant.
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3. The Public Body shall provide a copy of the interview evaluation forms,

disclosing the following information:  the headings; the one-line “Note”; and the

signatures of the interviewers.

4. The Public Body has no obligation to disclose the questions on the interview

evaluation form.  If the Public Body chooses to sever the questions on the

interview evaluation form, I order that the Public Body sever the questions by

blacking out the text, as opposed to covering the text with correction fluid or

white out tape. 

[77] In accordance with subsection 68(1.1) of the FOIPP Act, the Public Body shall not take

any steps to comply with this order until the end of the time for bringing  an application

for judicial review of the order under section 3 of the Judicial Review Act. 

________________________________

Maria C. MacDonald

Information and Privacy Commissioner
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