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OFFICE OF THE

INFORM ATION & PRIVACY

COMMISSIONER

for

Prince Edward Island

Order No. FI-13-002

Re: Department of Finance, Energy and Municipal Affairs
(formerly the Provincial Treasury)

Prince Edward Island Information and Privacy Commissioner 

Maria C. MacDonald

June 19, 2013

Summary: The Applicant sought a review of a fee estimate of the Public Body.  The
Commissioner upheld the fee estimate for locating and retrieving the records and
for handling and preparing the records.  The Commissioner reduced the estimate
for the cost of photocopying the records from the maximum allowable rate of
$0.25 per page to $0.08 per page.

Within his request for a review of the fee estimate, the Applicant requested a full
fee waiver from the Public Body based on public interest and safety.  Before
receiving a decision from the Public Body, the Acting Commissioner commenced
a review of a decision to deny the request for a full waiver and asked the parties to
refrain from further communication.  The Public Body had full opportunity to be
heard on the matter of a fee waiver and the Commissioner continued the analysis. 
The Commissioner found that the records relate to a matter of public interest, but
do not relate to a matter of public safety.  The Commissioner ordered the Public
Body to waive 20% of the actual costs to process the access request.
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Sections Considered: Freedom of Information and Protection of Privacy Act, RSPEI
1988, c F-15.01, ss. 8(1), 66(3), 76; General Regulations, PEI Reg
EC564/02, ss. 9(4), 9(5) and Schedule 2

Orders Considered: PE Order No. 03-001, Re Department of Development &
Technology, et al (2003 CanLII 52558);
PE Order No. 06-001, Re: Department of Transportation and
Public Works (2006 CanLII 4514)
PE Order No. FI-11-002, Re Department of Agriculture (2011
CanLII 91841);
PE Order No. FI-13-001, Re: Health PEI, June 20, 2013;
Alberta Order F2006-009, Re Alberta Solicitor General and Public
Security (2008 CanLII 88754);
Alberta Order 96-002, Re Treasury Department (1996 CanLII
11520); 
Alberta Order F2007-020 Re Alberta Finance (2007 CanLII
81674);
Alberta Order F2007-023 Re Capital Health (2008 CanLII 88793)
Alberta Order 2001-017, Re Alberta Environment (2001 CanLII
38153)

Other Resources Considered: PE, Legislative Assembly, Report of the Auditor General of
Prince Edward Island 2010 (March 2010)
PE, Department of the Provincial Treasury, Annual Report
2007-2008 (2009)

I. BACKGROUND

[1] In May of 2009, the Applicant made a request for access to information held by the

Provincial Treasury, now known as the Department of Finance, Energy and Municipal

Affairs (the “Public Body”), for all records relating to a contract with an information

technology corporation called Cerner Corp. Ltd. (“Cerner”).  The province contracted

Cerner to develop and set up electronic health records and additional applications,

including a project called the Clinical Information System (the “CIS project”).
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[2] The Public Body waived the initial $5.00 application fee, returning the Applicant’s

cheque with its first correspondence to the Applicant that acknowledged its receipt of the

Applicant’s access request.

[3] Around the time the Applicant submitted the access request subject to this review, he also

submitted access requests to another public body, then known as the Department of

Health, for records about the same company and project.  The requests are not the same,

but they will result in some duplicate responsive records.  The Applicant asked that the

Commissioner review the access requests of both public bodies together as one review,

but the two files were handled separately.  The two public bodies processed the requests

for information quite differently.  This office reviewed the Department of Health’s

decisions on its fee estimates and fee waiver requests and issued an order this same date,

being PE Order No. FI-13-001, Re: Health PEI.

[4] Based on information gathered from the Public Body’s employees, the Public Body

initially estimated it will take 178.8 hours to process approximately 4,650 pages at an

estimated cost of $4,658.50.  Before it issued the fee estimate to the Applicant, the Public

Body reduced the estimate in three areas:

(i)   it reduced the time to process the request from 178.8 hours to 130 hours,
because of the difference between the time it takes to search for electronic records
and the time it takes to retrieve the hard copies;
(ii)  it reduced the number of pages of records by 300, because of expected
duplicates;  and 
(iii)  it waived the shipping fees.

[5] Pursuant to subsection 76(3) of the Freedom of Information and Protection of Privacy

Act, RSPEI 1988, c F-15.01 (the “FOIPP Act”), the Public Body issued a fee estimate of

$3,694.10 to the Applicant by letter dated August 3, 2009.  The Public Body advised the

Applicant that it reduced the initial fee estimate and provided the Applicant with a brief

explanation for the reductions.  The reduced fee estimate is as follows:
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Locating and retrieving a record: 49 hours @ $10.00 per ½ hour in
excess of 2 hours

$   980.00

Preparing and handling a record for disclosure: 81.33 hours @
$10.00 per ½ hour in excess of 2 hours

$1,626.60

Copying a record: 4,350 pages @ $0. 25 per page $1,087.50

Shipping a record or a copy: waived $       0.00

Total Fee Estimate $3,694.10

[6] The Public Body asked the Applicant for a deposit of half of the fee estimate and gave the

Applicant 20 days to respond.  By letter to the Commissioner dated August 11, 2009, the

Applicant requested the Information and Privacy Commissioner review the fee estimate. 

In that same letter, the Applicant also asks the Public Body to waive the fee.  The Acting

Commissioner included the fee waiver as an additional issue of the inquiry.  

[7] The Applicant asked for a full fee waiver under subsection 76(3.1) of the FOIPP Act,

based on clause 76(4)(b) of the FOIPP Act, relating to public interest and public safety:

76. (3.1) An applicant may, in writing, request that the head of
a public body excuse the applicant from paying all or part
of a fee for services under subsection (1).

(4)  The head of a public body may excuse an applicant from
paying all or part of a fee if, in the opinion of the head,

(a) the applicant cannot afford the payment or for
any other reason it is appropriate to excuse
payment; or
(b) the record relates to a matter of public interest,
including the environment or public health or safety.

[8] The Public Body became aware of the Applicant’s request for a full fee waiver when our

office notified it of the request for review.  The Public Body advises that it was preparing

a proposal to narrow the scope of the request to reduce the fee estimate.  As was the

custom at that time, our office requested the Public Body refrain from contacting the

Applicant directly, so the Public Body did not pursue this discussion.  Clarifying that it



Page 5 of  26

did not deny a fee waiver request, the Public Body provided submissions about its

analysis on the fee waiver, confirming its position that “these records are not in the public

interest and that the waiver for the fee estimate be denied.”

II. RECORDS REQUESTED

[9] I have not received or reviewed the records responsive to the access request of the

Applicant.  This inquiry only relates to a review of the Public Body’s fee estimate and the

Applicant’s request for a fee waiver.  The Applicant requested access to the following

records:

1.  Treasury department or its consultants’ review in 2006, 2007 of the
terms and initial phases of the Cerner contract to link electronically PEI
hospitals’ medical records.

2.  Provide 2007-2009 communications exchanged with Health and
Treasury officials on missed deadlines, cost overruns and contract
changes as they relate to the Cerner contract that was to link
electronically PEI hospitals’ medical records.

3.  Provide briefings prepared for the Minister on missed deadlines, cost
overruns and contract changes as they relate to the Cerner contract that
was to link electronically PEI hospitals’ medical records.  Include the
back ground records used to respond to legislative queries such as the
12/03/08 response to questions on Cerner’s overtime pay.  Include records
as to how a $13 million dollar project is now estimated to be over a $30
million dollar one, and not as yet implemented.

[10] The Public Body sought clarification from the Applicant on the second item to his access

request regarding communications with ‘officials’.  The Applicant advised that he was

looking for correspondence of anyone who worked for the Public Body.

III.  ISSUES

[11] The issues to address are:
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1. Did the Public Body reasonably calculate the fee estimate in conformity with
established guidelines pursuant to the FOIPP Act and its regulations?

2. Regarding the request for a fee waiver:  

(a)  Does the Information and Privacy Commissioner have the jurisdiction to
review the matter?
(b)  Do the records relate to a matter of public interest? 

 (c)  If the records relate to a matter of public interest, did the Public Body
reasonably exercise its discretion in denying the request for a fee waiver?

IV.  ANALYSIS OF THE ISSUES

ISSUE 1 - Fee Estimates - Did the Public Body reasonably calculate the fee estimate
in conformity with established guidelines pursuant to the FOIPP Act and its
regulations?

Burden of Proof

[12] Although an applicant must provide arguments, a public body bears the burden of proof

on its fee estimate, because the public body has all of the information about how it

calculated the fee estimate [PE Order No. 03-001, Re Department of Development &

Technology, et al (2003 CanLII 52558), p. 5].

How Costs are Calculated

[13] Subsection 76(3) of the FOIPP Act says that if a public body decides to charge an

applicant fees for services, the public body shall provide a fee estimate before it provides

access to the records:  

76. (1) The head of a public body may require an applicant to pay to the
public body fees for services as provided for in the regulations.

. . .
(3) If an applicant is required to pay fees for services under subsection (1),
the public body shall give the applicant an estimate of the total fee before
providing the services.

[14] If the request is for records that are not an applicant’s own personal information,

subsection 9(4) of the regulations to the FOIPP Act [General Regulations, PEI Reg
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EC564/02] directs a public body to Schedule 2 for the types of fees and the maximum

allowable rates that it may charge to process an access request beyond the initial $5.00

application fee:

9(4)  In addition to the initial fee, fees in accordance with Schedule 2 may
be charged if the amount of time spent, as estimated by the public body to
which the request has been made, exceeds two hours.

[15] Schedule 2 lists the maximum allowable rates that a public body can charge an applicant

for various elements of processing a request, such as locating and retrieving a record,

producing a record from an electronic record, preparing and handling a record for

disclosure, supervising the examination of a record, photocopying a record, shipping a

record, copying a photograph, etc..

[16] In PE Order No. 06-001, Re: Department of Transportation and Public Works (2006

CanLII 4514), Commissioner M. Rebecca Wellner notes the government’s policy of not

charging a fee for the first two hours of service, at page 5, as follows:

I note, also pursuant to paragraph 9(4) above, there is no discretion for a
public body to charge any fee for time spent after the initial fee of $5.00
until the amount of time spent, as estimated by a public body to which the
request has been made, exceeds two hours.  The public bodies of Prince
Edward Island carry out a policy whereby an applicant benefits from the
first two hours of time spent responding to the request, being included in
the initial $5 application fee.

[17]  The Public Body considered four types of services in its fee estimate, namely, the time

and cost required for:

(i) locating and retrieving the records;
(ii) preparing and handling the records for disclosure;
(iii) photocopying the records; and
(iv) shipping the records.

Locating and Retrieving the Records:

[18] I reviewed the Public Body’s estimate to locate and retrieve the responsive records, and I



Page 8 of  26

accept the Public Body’s reduced estimate of 49 hours.  The Public Body provided this

office with a list of 13 separate searches for records that it carried out within 10 of its

divisions or offices.  The list sets out the estimated time for each search and the expected

number of pages that will result from each search.  The initial search time was estimated

at 85.5 hours.  The Public Body self-assessed this initial estimate as an overestimate,

waived the search time reported by two of the thirteen areas and reduced the search time

reported by three of the other areas.  The Public Body reduced its initial estimate from

85.5 hours to 51 hours and deducted two further hours as per the government’s policy to

waive fees for the first two hours of service.

[19] Subsection 76(5) of the FOIPP Act says that a public body may not collect a fee that

exceeds the actual cost of the service it provides.  The maximum hourly rate under

Schedule 2 of the regulations to the FOIPP Act is $10.00 for every half hour of service, or

$20.00 per hour.  The Public Body did not provide any information about the employee(s)

who will be searching for the records, but I expect that at a rate of $20.00 per hour, the

employee(s) will have enough knowledge and experience to do an effective and efficient

search.

[20] At $20.00 per hour, the Public Body’s estimated cost to locate and retrieve the records is

980.00.  The Public Body’s proactive approach to reviewing its estimate persuades me

that it reviewed and considered each estimate of each search area.

[21] The Public Body has met its burden of proof.  I find that the Public Body reasonably

calculated the fee estimate for locating and retrieving records in conformity with

established guidelines pursuant to the FOIPP Act and its regulations.

Preparing and Handling the Records:

[22] The time claimed to prepare and handle a record is the time it takes to organize the

records and physically sever (black out or white out) information from the records; it does
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not include the time it takes to review each record to decide what it needs to sever

[subsection 9(5) of the regulations to the FOIPP Act], nor the time it takes to feed the

photocopy machine [PE Order No. 03-001, supra, p. 7].  Previous orders from our

jurisdiction and others have also found that two minutes per page is a reasonable tool to

estimate the time to prepare and sever records where a public body is making only a few

severances per page [PE Order No. 03-001, supra, p. 8].

[23] I reviewed the Public Body’s estimate for preparing and handling the records, and I

accept the Public Body’s reduced estimate of 81.33 hours.  Basing the time to prepare and

handle the records by two minutes per page, the Public Body initially estimated it will

take 93.3 hours to prepare and handle 2,800 pages of records.  The Public Body figured

there will be duplicate records and reduced the number of pages by 300 to 2,500 pages

which, in turn, reduced the estimated time to prepare and handle the records by 10 hours

to 83.3 hours.  The Public Body deducted two more hours as per the government’s policy

to waive fees for the first two hours of service.  This may have exceeded the province’s

policy, as it had already deducted two hours from the locating and retrieving portion of

the fee estimate.

[24] At $20.00 per hour, the Public Body’s estimated cost to prepare and handle 2,500 pages

of records is $1,626.60.  The Public Body’s proactive approach to reducing its initial

estimate persuades me that it reviewed and carefully considered the estimate.

[25] The Public Body has met its burden of proof.  I find that the Public Body reasonably

calculated the fee estimate for preparing and handling records in conformity with

established guidelines pursuant to the FOIPP Act and its regulations.

Copying the Records:

[26] Subsection 76(5) of the FOIPP Act says that the fees for services charged an applicant

shall not exceed the actual costs of the services.  The Public Body estimated the cost of
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photocopying at $0.25 per page, being the maximum allowable rate in Schedule 2 of the

regulations to the FOIPP Act.

[27] The Public Body did not provide any information about its specific photocopying costs,

but I expect the actual cost of a photocopy depends on many factors, including: (i) fixed

costs of the photocopier; (ii) variable or mixed costs of electricity; (iii) toner; (iv) number

of copies; (v) paper quality; and (vi) paper size.

[28] The province’s Document Publishing Centre was a division of the Public Body at the

time of the access request.  I do not know what the Document Publishing Centre’s

standard rate was when the Public Body prepared the fee estimate, but it now charges a

rate of $0.03 per page.  I do not know if the Document Publishing Centre’s present

standard rate of $0.03 per page would reflect the Public Body’s actual cost.

[29] Observing that self-service copiers at a library and a drug store each charge $0.10 per

page, I looked into a commercial copying rate.  One company charges a copying fee of

$0.08 per page plus taxes for a project of 5,000 pages.  This rate includes the cost of

someone feeding the machine and, presumably, as a commercial entity, also includes a

margin of profit. 

[30] It is the Public Body’s burden to prove it made a reasonable estimate for copying the

records.  An office with small scale copy capacity could approach costs of $0.25 per page,

but a small office could readily find an alternative means to copy, even within

government.  At the time of the access request, the Document Publishing Centre was a

division of the Public Body, so the Public Body had access to excellent copying

equipment within its own department. 

[31] It is unreasonable for a public body to prepare a fee estimate based on costs that will

exceed the actual costs of the service it provides.  In considering the fact that the



Page 11 of  26

Document Publishing Centre was a part of the Public Body at the time it prepared the fee

estimate and in considering the local retail rate for copying a project of this size and the

number of pages to be copied, I find that a reasonable estimate to charge for copying is at

a rate of $0.08 per page plus applicable taxes, if any.  This charge includes the time spent

by a person to do the photocopying or “feed the machine.” 

[32] Number of Pages of Records:  The Public Body estimated a total of 4,650 pages of

records will result from the searches; however, the estimate contains an arithmetic error. 

Based on the Public Body’s list detailing 13 separate searches for records, including the

estimated time for each search and the expected number of pages that will result from

each search, the correct sum of the pages total 4,144.  Deducting the 300 pages that the

Public Body expected will be duplicate records from this number results in a total

estimate of 3,844 pages.  At a rate of $0.08 per page, the fee estimate for copying 3,844

pages of records is $307.52 plus applicable taxes, if any

[33] Based on the information provided, the Public Body has not met its burden of proof.  I do

not find that the Public Body reasonably calculated the fee estimate for copying the

records.  The Public Body is not in conformity with established guidelines pursuant to the

FOIPP Act and its regulations.

Conclusions regarding the Fee Estimates

[34] Locating and Retrieving the Records:  Having found that the Public Body met its burden

of proof, I uphold the Public Body’s estimated fee of $980.00 for locating and retrieving

the records responsive to the Applicant’s access request.

[35] Preparing and Handling the Records: Having found that the Public Body met its burden

of proof, I uphold the Public Body’s estimated fee of $1,626.60 for preparing and

handling the records responsive to the Applicant’s access request. 
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[36] Copying the Records: Having found that the Public Body did not meet its burden of

proof, I do not uphold the Public Body’s estimated fee of $1,087.50 for copying 4,350

records at $0.25 per page.  I find a rate of $0.08 per page to be a reasonable estimate for

the cost of copying, thereby reducing the fee estimate for copying the corrected sum of

3,844 pages of records to $307.52 and applicable taxes, if any.  Should the actual cost of

copying the records provided the Applicant vary from the estimate, either the rate per

page or the final number of responsive pages, the Public Body may charge the Applicant

the actual cost incurred.

ISSUE 2 - Fee Waiver:
 

(a)  Does the Commissioner have jurisdiction to review the request for a fee waiver?
(b)  Do the records relate to a matter of public interest?
(c)  If the records relate to a matter of public interest, would the Public Body have
reasonably exercised its discretion in denying the request for a fee waiver?

Fee Waiver: (a)  Does the Commissioner have jurisdiction to review the request for 
a fee waiver?

[37] The Applicant did not make a written request for a fee waiver directly to the Public Body,

and the Public Body did not issue a decision letter to the Applicant.  The Applicant

included his request for a fee waiver within his request for the Commissioner to review

the Public Body’s fee estimate, which was then forwarded to the Public Body by this

office.  The Public Body included its decision on the fee waiver request within its

submissions to the Commissioner on its fee estimate, which was then forwarded to the

Applicant by this office.  The Public Body did not raise the manner in which the

Applicant requested a fee waiver as an issue of this review, but I considered whether I

may review a decision the Public Body had not made when the Applicant submitted his

request to review.

[38]  In 2005, section 76 of the FOIPP Act was amended  by adding subsections 76(3.1) and

76 (4.1), as follows:

76. (1)  The head of a public body may require an applicant to pay to the
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public body fees for services as provided for in the regulations.
. . .

(3.1)  An applicant may, in writing, request that the head of a public body
excuse the applicant from paying all or part of a fee for services under
subsection (1).

. . .
(4.1) If an applicant has requested, under subsection (3.1), the head of a
public body to excuse the applicant from paying all or part of a fee and the
head of the public body has refused the applicant’s request, the head of the
public body shall notify the applicant that the applicant may ask for a
review under Part IV of this Act.

[39] Previous to the 2005 amendments, an applicant could ask the head of a public body or the

Information and Privacy Commissioner for a fee waiver; however, this procedure was

inconsistent with other procedures under the FOIPP Act where the Information and

Privacy Commissioner reviews decisions made by a public body [s. 2(e)].  The intention

of the amendment is to direct an applicant’s fee waiver request to the head of a public

body for a decision and to allow the applicant a right to an independent review of that

decision, if desired.  Now, an applicant ordinarily makes a request for a fee waiver

directly to the head of a public body, the head of a public body makes the decision to

allow the waiver or deny it, and the applicant can then ask the Information and Privacy

Commissioner to review the public body’s decision.

[40] Orders from another jurisdiction with very similar provisions have been clear that the

Commissioner may not review a decision that a public body has not made [Alberta Order

F2006-009, Re Alberta Solicitor General and Public Security (2008 CanLII 88754) and

Alberta Order F2007-020, Re Alberta Finance (2007 CanLII 81674)]; however, in this

case, the Acting Commissioner included the fee waiver as an issue of the review at its

commencement.  The Public Body provided its analysis and position on the fee waiver

request and on its refusal to grant the fee waiver request, and it had two further

opportunities to make supplementary submissions.

[41] I do not expect that either the Public Body or the Applicant is prejudiced by my review of
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the fee waiver issue.  The Public Body received the opportunity to be heard and make a

defence, and neither party objected to my jurisdiction.  I find that I have jurisdiction to

review the matter.

Fee Waiver Analysis:

[42] This office has issued orders with analysis on section 76 of the FOIPP Act and the factors

to consider when determining both fee estimates and fee waivers.  There is now a well-

established two-step analysis in determining fee waiver requests based on public interest,

namely:  (1) does the record relate to a matter of public interest; and, if so, (2) should the

fees be waived.  When preparing its initial submissions for review, the Public Body used

a 13-factor analysis contained in the province’s Freedom of Information and Protection

of Privacy Guidelines and Practices Manual (the “FOIPP Manual”).  PE Order No. FI-

13-001, supra, contains comment on the analysis.  I will not repeat the details of the

discussion from that decision, but I will rely on them in this decision. 

Fee Waiver:  (b)  Do the records relate to a matter of public interest?

[43] Two questions accepted by this office for determining whether a record relates to a matter

of public interest are:

1.  Will the records contribute to the public understanding of, or debate on,
or resolution of, a matter or issue that is of concern to the public, or a
sector of the public, or that would be if the public knew about it?  The
following factors may be relevant:

• Have others besides the applicant sought or expressed an interest in
the records?

• Are there other indicators that the public has or would have an
interest in the records?

2.  If the records are about the process or functioning of government, will
they contribute to open, transparent and accountable government?  The
following factors may be relevant:

• Do the records contain information that will show how the Government of
PEI or a public body reached or will reach a decision?

• Are the records desirable for the purpose of subjecting the



Page 15 of  26

activities of the Government of PEI or a public body to scrutiny?
• Will the records shed light on an activity of the Government of PEI or a

public body that have been called into question?

Question 1:  Will the records contribute to the public understanding of, or debate on, or
resolution of a matter or issue that is of concern to the public, or a sector of the public,
or that would be if the public knew about it?  The following factors may be relevant:

•  Have others besides the Applicant sought or expressed an interest in the records?
•  Are there other indicators that the public has or would have an interest in the records?

[44] The Public Body advises that no one has sought or expressed an interest in the records at

issue besides the Applicant.  It cites precedents from Alberta Order 96-002, Re Treasury

Department (1996 CanLII 11520) and Order F2007-023, Re Capital Health (2008 CanLII

88793), both of which I have read and considered.   The Auditor General, however, was

auditing the CIS project at that time, and he notes that in addition to interviews with the

Public Body’s staff, he reviewed and relied on certain documents.  It appears that some of

these documents were also sought by the Applicant, specifically, evaluations and

consultants’ studies.  The Auditor General’s special audit was not focused on this

particular Public Body, so I am not sure if the Public Body was aware of the special audit,

nor if the Auditor General sought records directly from this Public Body.  Although the

Public Body may not have known of the special audit at the time of the access request, I

accept that someone else, namely, the Auditor General, was seeking or expressing an

interest in the records at issue.

[45] The Public Body believes that the Auditor General’s report resolves the matter of public

debate and says:

Mr. Younker made a number of recommendations as a result of his
findings, which are in the public domain.  It is our view that his report
resolved this matter of public debate, as he is a recognized overseer.  His
mandate is to conduct independent audits and examinations that provide
objective information, advice and assurance to the Legislative Assembly. 
His Office promotes accountability and best practices in government
operations.
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[46] The Auditor General made several recommendations for the Department of Health, but

only made one recommendation at page 28 of his 2010 Auditor General Report  [PE,1

Legislative Assembly, Report of the Auditor General of Prince Edward Island 2010

(March 2010)] that peripherally referenced Information Technology Shared Services

(ITSS), being a division of the Public Body, as follows:

Recommendation

3.43 The Department of Health, in conjunction with ITSS, should
strengthen the oversight of the EHR initiative by improving systems to
periodically report on progress and costs. [underline emphasis added]

[47] Although the main focus of the Auditor General’s report is directed to the Department of

Health and not to the Public Body subject to this review, I consider the reporting by the

Auditor General on the CIS project to be an indicator that the public would have an

interest in the implementation, operation and management of the CIS project and that it

would be of concern to the public.  I find that the records at issue relate to the

implementation, operation and management of the CIS project and that the records relate

to a matter of public interest.

Question 2:  If the records are about the process or functioning of government, will they
contribute to open, transparent and accountable government?  The following factors may
be relevant:

• Do the records contain information that will show how the Government of PEI or
a public body reached or will reach a decision?

• Are the records desirable for the purpose of subjecting the  activities of the
Government of PEI or a public body to scrutiny?

• Will the records shed light on an activity of the Government of PEI or a
public body that have been called into question?

[48] The Public Body answered ‘no’ to related questions from a 13-factor analysis contained

in its FOIPP Manual, including:

http://www.gov.pe.ca/photos/original/ag_report2010.pdf


2http://www.gov.pe.ca/photos/original/pt_2007-2008.pdf, title page 

3http://www.gov.pe.ca/photos/original/ag_report2010.pdf at paragraph 3.59
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• Will the records contribute to the public understanding of an issue (that is,
will they contribute to open and transparent public administration)? 

• Will the disclosure add to public research on the operation of the public
body or its responsibilities?

• Would the records contribute to debate on issues of public interest or to
their resolution?  and

• Would the records be useful in clarifying public understanding of issues that fall
within the mandate of the public body?

[49] I do not agree with the Public Body’s view.  The Applicant’s request includes access to

records about the Public Body’s review of the initial phases of the Cerner contract, the

briefings and communications about missed deadlines, cost overruns and changes to the

Cerner contracts.  The Public Body’s mandate is to ensure the effective and efficient

management of government's resources.  As taken from the title page of the Public

Body’s 2007-2008 Annual Report  [PE, Department of the Provincial Treasury, Annual2

Report 2007-2008 (2009)], it states:

The mandate of the ministry is to ensure that the human, information
technology and financial resources needed by Government are available,
are allocated in keeping with Government priorities, and are used in an
efficient and accountable way.

[50] The Applicant’s access request is for records about the administration of the CIS project,

including the oversight role of the Public Body.  The Public Body was not initially

involved in managing the CIS project, and the Auditor General does not call the activities

of the Public Body into question in his special report, but he does note that the Public

Body became involved in the project and assumed an oversight role in November 2007. 

He acknowledges that the Public Body improved project management processes for many

aspects of the project, but that the project’s cost management continued to be

problematic.3

http://www.gov.pe.ca/photos/original/pt_2007-2008.pdf
http://www.gov.pe.ca/photos/original/ag_report2010.pdf
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[51] The Public Body states:

The information requested in no way lead to any type of discussion or
resolution.  The database is in place and the information requested would
not clarify anything to do with the process.  It only deals with cost
overruns and as such, monies are all accounted for in the Budget. 

[52] I do not agree that because the database is in place there could be no potential for

discussion through the disclosure of the information requested.  I have not seen the

records relating to the Applicant’s access request, but based on the description of the

records, and further based on the comments of the Auditor General, I expect the records

are about the process or functioning of government, including the Public Body.  I further

believe the records at issue will shed light on an activity of the Government of PEI or a

public body called into question, namely, the operations and management of the CIS

project.  I consider this a persuasive factor in assessing whether the records relate to a

matter of public interest.

[53] The Applicant argues that the records at issue relate to a matter of public safety, saying:

. . . the department twice indicated the new system would enhance patient
safety.  Patient and public health and safety are the same thing.  What
government has never explained is the potential impact on patient safety
because privately owned medical clinics across PEI are not included in the
Electronic Records solution.  To be included, private clinics must buy
expensive modules from Cerner.  Government is not paying to include
private clinics.  That is a valid question of public safety . . .

[54] Some expected benefits of electronic health records are that the records will likely be

more legible, current and more easily and quickly retrieved.  While the software may

promote patient safety, the records relate overall to the implementation, operation and,

subsequently, oversight of the CIS project.  I do not find that the records at issue relate to

a matter of public safety.

[55] I have considered all of the available information and the representations of the parties.  I

find that the records to the Applicant’s access request relate to a matter of public interest
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within the fee waiver provision of clause 76(4)(b) of the FOIPP Act. 

Fee Waiver: (c)  If the records relate to a matter of public interest, did the Public 
Body reasonably exercise its discretion in denying the request for a fee waiver?

[56] The second step of this process directs the head of a public body to exercise its discretion

in deciding whether to excuse an applicant from paying all or part of the fee.

[57] The FOIPP Act has two overarching principles:  (i) public access to public information;

and (ii) user pays for access; however, fees are not a cost recovery mechanism.  As noted

in PE Order No. 03-001, supra, when exercising discretion, a public body should

consider all of the circumstances surrounding the request, including the intent and

purposes of the FOIPP Act for an open and transparent government.  At page 18,

Commissioner Rose suggests that a public body be guided by the following questions:

1. Is there a reasonable expectation that the public could benefit from
disclosure of this record?

2. Would waiver of the fee shift an unreasonable cost burden for
responding from the applicant to the public body?

3. Would the records contribute to debate on or resolution of the
matter of public interest?

4. During the Request for Access process:

(a)  Was the public body timely in responding to the request and
did it fulfill its duty to assist?
(b)  Did the applicant, viewed reasonably, cooperate or work
constructively with the public body, where the public body so
requested, during the processing of the access request, including
narrowing or clarifying the access request where it was reasonable
to do so?; and
(c)  Has the applicant unreasonably rejected a proposal by the
public body which would reduce the costs of responding to the
access request?
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These questions are intended to provide guidance in all circumstances of the case and the

weight given each may vary depending on the circumstances.  In supplementary

submissions, the Public Body framed its position on whether it reasonably exercised its

discretion using these questions.

Question 1:  Is there a reasonable expectation that the public could benefit from
disclosure of this record?

[58] The Public Body says the “information will not provide the public with any clarity on the

implementation of this system”, yet the Auditor General notes at paragraph 3.56 and 3.57

of his report that:

3.56  ... Consultant reports were commissioned by government to review
the project status and make recommendations to get the project on
schedule and on budget.  All the consultant studies pointed to weaknesses
in project management in the first years of the project.

3.57  A detailed deployment plan was prepared in 2007 to get the CIS
project back on track and bring it to completion. ...

[59] I believe some of the records at issue will give the public clarity on the project status, the

recommendations to get the project on schedule and on budget, the weaknesses in project

management during its first few years and the details of the deployment plan to get the

CIS project back on track.

[60] I think it is a reasonable expectation that the public will benefit from the disclosure of the

records by providing clarity on the implementation, operation and management of the CIS

project and by providing openness and accountability of the Public Body’s functions

under its mandate.  I consider this to weigh in favour of waiving some or all of the fee.

Question 2:  Would waiver of the fee shift an unreasonable cost burden for responding
from the applicant to the public body?

[61] The Public Body submits that the Applicant’s access request will shift an unreasonable
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burden of the cost from the Applicant to the Public Body and significantly interfere with

the operations of the Public Body.  It says,

There are approximately 4650 records to peruse.  The majority of these
records are technical in nature, requiring a number of meetings between
the Coordinator and the record holders to explain/interpret the record’s
meaning.  If any severing is required, it will take additional time to copy
these records.  This request will take many hours to process and will
involve a significant use of government resources.

The Public Body does not address the question of who should bear the cost burden, nor

does it address the cost burden of permissible fees.

[62] A public body may not charge an applicant for the time and cost to review records [s. 9(5)

of the regulations to the FOIPP Act].  In addition, previous orders from this office have

stated that a public body may not charge a fee for the time it takes to photocopy (PE

Order 03-001, supra, p. 9).

[63] I have no submissions or evidence about whether it would be unreasonable to shift some

or all of the cost burden from the Applicant to the Public Body.  I consider this a neutral

factor in assessing whether to grant a full or partial fee waiver.

Question 3:  Would the records contribute to debate on or resolution of the matter of
public interest?

[64] The Public Body argues that the records will not contribute to debate on or resolution of

the matter of public interest, reasoning that the Auditor General’s report resolved the

matter of public debate.  I do not agree.  I expect the records relating to the Applicant’s

access request will provide more detail on the implementation, operation and

management of the project than does the Auditor General’s report.  I consider this factor

weighs slightly in favour of a full or partial fee waiver.

[65] The Public Body also argues that the Applicant did not provide a plan to analyze and
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disseminate the raw data from the records.  Citing from Alberta Order 2001-017, Re

Alberta Environment (2001 CanLII 38153), wherein Commissioner Clark considers

whether an applicant can analyze the information to disseminate it to the public, the

Public Body says,

This argument is one that we also are relying on in terms of releasing what
will indeed be a volume of complex records to an applicant who has not
shown what steps he will be taking in order to analyze and disseminate the
raw data which is contained in some of the records within the parameters
of this request.

[66] I do not know the estimated number pages of records involved in the case of Alberta

Order 2001-017, supra, but the estimated time to process the request in that case totaled

4,083 work days, being the equivalent of 16.46 work years.  By comparison, the Public

Body estimated it will take approximately 20 work days to process the Applicant’s access

request.  I accept that records need to be analyzed to contribute to debate on or resolution

of an issue, but I do not accept that the records at issue contain a quantity of raw

information so vast that it raises a presumption that the records are not able to be

analyzed.

[67] The focus of a fee waiver request under clause 76(4)(b) of the FOIPP Act is whether the

records relate to a matter of public interest and not what an applicant will do with the

records.  There is no provision in the FOIPP Act that attempts to control what an

applicant can do with the records received in response to an access request.  Although the

quantity of records was considered but not accepted in PE Order No FI-11-002, Re

Department of Agriculture (2011 CanLII 91841), the ability to disseminate the

information is not a consideration for a small province where the media is generally easily

accessible (PE Order No. 03-001, supra, p.19).

[68] I find the Public Body considered an extraneous factor by considering the Applicant’s

ability to analyze and disseminate the information when exercising its discretion to waive

the fees.  I consider this is a neutral factor in assessing whether to grant a full or partial
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fee waiver.

Question 4:  During the Request for Access process:

(a)  Was the public body timely in responding to the request and did it fulfill its
duty to assist?
(b)  Did the applicant, viewed reasonably, cooperate or work constructively with
the public body, where the public body so requested, during the processing of the
access request, including narrowing or clarifying the access request where it was
reasonable to do so?; and
(c)  Has the applicant unreasonably rejected a proposal by the public body which
would reduce the costs of responding to the access request?

[69] Timeliness is a condition expressly listed in clause 66(3)(c) of the FOIPP Act regarding

powers of the Commissioner to make an order about a fee.  I have no concerns about the

Public Body’s response times.  I have no concerns about the Public Body fulfilling it’s

duty to assist the Applicant and to respond to the Applicant openly, accurately and

completely, as found under subsection 8(1) of the FOIPP Act.

[70] The Public Body did not provide a summary, list or samples of records relating to the

Applicant’s access request to enable the Applicant in reducing the scope of the request. 

The Public Body advises that at the time it received notice of the request for review from

this office, it was preparing a proposal for the Applicant about reducing the scope of the

request and, in turn, the fee estimate.  As was the practice at the time, our office requested

that the parties refrain from contacting each other directly.  Honouring our request, the

Public Body did not deliver its proposal to the Applicant.  The potential for further

negotiations was stopped, and I do not fault either the Applicant or the Public Body for

not working together to reduce the cost.  I consider this is a neutral factor in assessing

whether to grant a full or partial fee waiver.
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Extraneous Considerations of the Public Body

[71] The Public Body considered the Applicant’s identity and whether the Applicant was

motivated by commercial or other private interests.  As held in other orders, an

applicant’s motivation for requesting access to information is not a reasonable or

appropriate consideration when making a decision on whether to grant a fee waiver. 

Commissioner Rose notes in PE Order 03-001, supra, at page 25, that a public body

ought not consider the identity of the applicant when considering fee waivers based on

public interest.  She states,

Further, in my view, a Public Body’s very consideration of the Applicant’s
identity in making decisions under the Act runs contrary to the expectation
that a public official will exercise his or her discretion in an unbiased
manner.

[72] I find that the Public Body considered an extraneous factor by considering whether the

Applicant was motivated by commercial or other private interests, weighing in favour of

granting a full or partial fee waiver.

Conclusions regarding the Fee Waiver

[73] Jurisdiction: The Public Body received full opportunity to be heard and to make a defence

on the fee waiver issue.  I find that I have jurisdiction to review the Applicant’s request

for a fee waiver.

[74] Public Interest:  I find that the records at issue relate to a matter of public interest within

the fee waiver provision of clause 76(4)(b) of the FOIPP Act.  I do not find that the

records relate to a matter of public safety.

[75] Discretion:  I find that public interest outweighs the integrity of the fee structure and that

a partial fee waiver would be reasonable, shifting 20% of the cost burden from the

Applicant to the Public Body.
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V. SUMMARY OF FINDINGS

[76] Regarding the fee estimates,

• I find that the Public Body met its burden of proof to substantiate its estimated

fees for locating and retrieving the records responsive to the Applicant’s access

request.

• I find that the Public Body met its burden of proof to substantiate its estimated

fees for preparing and handling the records responsive to the Applicant’s access

request.

• I find that the Public Body did not meet its burden of proof to substantiate its

estimated fees for photocopying at $0.25 per page and that a  rate of $0.08 per

page to be a reasonable estimate for photocopies.

[77] Regarding the request for a fee waiver,

• I find that I have jurisdiction to review the Applicant’s request for a fee waiver.

• I find that the records relate to matters of public interest, but do not relate to a

matter of public safety.

• I find that the Public Body considered an extraneous factor when exercising its

discretion.

• I find that public interest outweighs the integrity of the fee structure and that a

partial waiver would be reasonable, shifting 20% of the cost burden from the

Applicant to the Public Body.

VII. RECOMMENDATION

[78] Direct discussion between the parties was stopped when the file was opened by this

office.  Through no fault of either party, mutual resolution was not possible through
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negotiation.  I encourage both parties to pursue discussions regarding reducing the fee

estimate.  I recommend that the Public Body provide the Applicant with a summary,

index, or sample records to assist the Applicant in making an informed decision to narrow

the request.  Further, if the final resulting cost varies significantly from the estimate, I

recommend that the Public Body provide a breakdown of the cost with detailed

explanation.  

VIII. ORDER

[79] Based on my findings set out above, I order the head of the Public Body to reduce the fee

estimate for copying the records from $1,087.50 to $307.52, together with applicable

taxes, if any. 

[80] I do not uphold the Public Body’s decision to deny a fee waiver.  The records relate to a

matter of public interest.  I order the head of the Public Body to allow a partial fee waiver

and waive 20% of the actual cost to process the Applicant’s access request.

[81] Should the Applicant decide to proceed with his request to access information, the Public

Body’s final fee decision and any subsequent decision on the applicability of exemptions

may be the subject of a further review to this office.

[82] I thank the parties for their submissions.  According to subsection 68(1.1) of the FOIPP

Act, the Public Body shall not take any steps to comply with this order until the end of the

time for bringing an application for judicial review of the order under section 3 of the

Judicial Review Act, R.S.P.E.I. 1988, c. J-3. 

________________________________
Maria C. MacDonald
Information and Privacy Commissioner
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