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OFFICE OF THE

INFORM ATION & PRIVACY

COMMISSIONER

for

Prince Edward Island

Order No. FI-14-002

Re: Department of Health and Wellness

Prince Edward Island Information and Privacy Commissioner 

Maria C. MacDonald

December 23, 2014

Summary:

The Applicant requested access to expense documents of a senior official for a two-year period

held by the Department of Health and Wellness (the “Public Body”).  The Public Body did not

respond to the Applicant within the time limits under the Freedom of Information and Protection

of Privacy Act (the “FOIPP Act”).  During the course of the review, the Applicant received a

decision letter with the final fee amount and subsequently received records from the Public Body. 

The Commissioner found that the Public Body’s failure to meet the statutory time limit to

respond to an applicant warrants ordering a full refund of fees and ordered the Public Body to

refund the Applicant all fees paid by the Applicant.

Sections Cited: Freedom of Information and Protection of Privacy Act, R.S.P.E.I. 1988, c
F-15.01, ss. 9, 10, 12, 66, and 68
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I.  BACKGROUND

[1] On February 11, 2014, the Applicant requested access to information from the

Department of Health and Wellness (the “Public Body”) for all expense documents of a

senior official for a two-year period.

[2] Section 9 of the Freedom of Information and Protection of Privacy Act (the “FOIPP

Act”) sets out the time limits for a public body to respond to a request for access to

information:

           

9. (1) The head of a public body shall respond to a request without
undue delay and in any event shall make every reasonable effort to
respond to a request not later than 30 days after receiving it unless

(a) that time limit is extended under section 12; or
(b) the request has been transferred under section 13 to
another public body.

(2) The failure of the head to respond to a request within the 30 day
period or any extended period is to be treated as a decision to
refuse access to the record.

[3] In addition to the initial 30 days, the Public Body took two 30-day extensions to respond

to the Applicant’s access request. [Such extensions are allowed by section 12 of the

FOIPP Act under certain circumstances.]   The Applicant had not received a response

from the Public Body 93 days after the Applicant asked for access to information, so on

May 15, 2014, the Applicant requested that the Information and Privacy Commissioner

review the matter.  The Applicant asked the Commissioner to order the Public Body to

provide the documents and waive all fees.

[4] In an effort to seek resolution, by letter dated May 26, 2014, I advised the Public Body

that it is in a deemed refusal position.  I asked the Public Body to issue a decision letter to

the Applicant by June 2, 2014.  Based on what little information I had before me, it was
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not clear whether the Applicant had first requested a fee waiver from the Public Body, so

I also asked it to make a decision on the Applicant’s request for a fee waiver, if it had not

done so already.  The Public Body did not respond to the Applicant by June 2, 2014.

[5] On June 6, 2014, the Public Body provided me with processing documents and

responsive records to the access request, revealing that the responsive records were

located and retrieved on March 12, March 17, April 14 and April 15, 2014.  They also

revealed that the Public Body issued a fee estimate dated May 15, 2014, of $568.80.  A

fee estimate is allowed, but the fee estimate is not the response contemplated in sections 9

and 10 of the FOIPP Act. 

[6] Our office followed up with the Public Body several times about the decision letter.  On

August 8, 2014, the Public Body advised our office that it responded to the Applicant by

letter dated July 10, 2014, and that the Applicant paid the balance of the fees and received

severed copies of 77 records (360 pages) shortly thereafter.  I do not know the exact date

the Applicant received the records, but it was at least five months after the Applicant

initially requested access to information and two months after the second extension had

expired. 

[7] By letter dated September 8, 2014, I advised the Public Body that a formal inquiry was

warranted and asked for submissions from the Public Body by September 30, 2014.  The

Applicant did not raise any concerns about the Public Body’s decisions to withhold some

information, the calculation of the fees, or the two 30-day extensions the Public Body

took under section 12 of the FOIPP Act.  The two issues I asked the Public Body to

comment on were (i) the delays in providing the decisions about access to the records and

fee waiver;  and (ii) the Public Body’s decision about the Applicant’s request for a fee

waiver. 
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[8] I asked that the submissions from the Public Body include:

(i) what efforts it took to comply with the deadlines;

(ii) any relevant facts or laws regarding the delays that the Public Body wished me to
consider; and

(iii) additional detail to the Public Body’s brief reasons given to the Applicant about it’s
decision to decline the Applicant’s request for a fee waiver.

[9] The Public Body did not provide submissions by September 30, 2014.  On November 12,

2014, our office followed up with the Public Body about this file.  The Public Body

indicated that it wished to provide a response, but it was unable to offer a date that I could

expect to receive it.  On December 2, 2014, I advised the Public Body that I would not

begin deliberating on this matter until December 18, 2014.  As of December 22, 2014, the

Public Body has not provided submissions.  I rely on the records the Public Body

provided me about processing the Applicant’s access for information request. 

II.  ISSUE

[10] The issue on this review is very simple.  Clause 66(3)(c) of the FOIPP Act authorizes the

Information and Privacy Commissioner to order a refund, in the appropriate

circumstances, including if a time limit is not met.  My decision under this provision

renders the question of the fee waiver moot.

III.  FINDING

[11] The Public Body did not respond to the Applicant within the statutory time limit.  In

consideration of the delays in responding to the Applicant, and without any further

explanation or submissions from the Public Body to consider, I find the circumstances of

failing to meet the statutory time limit to respond to an applicant warrants ordering a full

refund of the fees.



Page 5 of  5

IV.  ORDER

[12] Under clause 66(3)(c) of the FOIPP Act, I order the Public Body to refund the Applicant

all fees paid by the Applicant for access to the information requested on February 11,

2014. 

[13] In accordance with subsection 68(1.1) of the FOIPP Act, the Public Body shall not take

any steps to comply with this order until the end of the time period for bringing an

application for judicial review of the order under section 3 of the Judicial Review Act,

R.S.P.E.I. Cap. J-3.

________________________________

Maria C. MacDonald
Information and Privacy Commissioner


