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OFFICE OF THE

INFORM ATION & PRIVACY

COMMISSIONER

for

Prince Edward Island

Interim Order No. FI-15-001

Re:  Atlantic Lottery Corporation Inc.
and Prince Edward Island Lotteries Commission 

Prince Edward Island Information and Privacy Commissioner 

Maria C. MacDonald

January 20, 2015

Summary: The Applicant sought a review of a decision of the Atlantic Lottery Corporation
Inc. (the “ACL”).  A preliminary issue of whether the ALC, being an agent to the
Prince Edward Island Lotteries Commission (the “PEILC”),  is a public body for
the purposes of the Freedom of Information and Protection of Privacy Act (the
“FOIPP Act”), or if it is authorized to act on behalf of the PEILC, and whether the
Information and Privacy Commissioner has jurisdiction to review decisions made
by the ALC under the FOIPP Act.  The Commissioner found that the ALC is not a
public body for the purposes of the FOIPP Act, is not authorized to act on behalf
of the PEILC and that the Information and Privacy Commissioner does not have
jurisdiction to review the decisions of the ALC.

Sections Considered: Freedom of Information and Protection of Privacy Act, RSPEI
1988, c F-15.01, ss. 1(k), 72, 77; General Regulations, PEI Reg
EC564/02, ss. 1, 2, Schedule 1
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I.  BACKGROUND

[1] The Atlantic Lottery Corporation Inc. (the “ALC”) is incorporated under the Canada

Business Corporation Act.  It conducts and manages lottery schemes for the provinces of

New Brunswick, Newfoundland & Labrador, Nova Scotia and Prince Edward Island. 

Each of the provinces is a shareholder and appoints representatives on the board of

directors of the ALC.

[2] The ALC website informs the public about its policy on access to information requests. 

Its policy is to follow the legislation of each of the shareholder Atlantic provinces.  The

ALC accepts and processes access to information requests and makes decisions about

disclosing or withholding information.

[3] An applicant sent a request to the ALC for access to the financial statements of the Red

Shores in Summerside and the Red Shores Racetrack & Casino in Charlottetown for the

2013-2014 fiscal year.  The ALC responded to the Applicant and provided some

information, but withheld other information, citing subsection 23(1) of the PEI Freedom

of Information and Protection of Privacy Act (the “FOIPP Act”).  Subsection 23(1) is

about protecting the economic interest of a public body.  The ALC advised the Applicant

that he had a right to ask the PEI Information and Privacy Commissioner to review its

decision.  The Applicant requested our office review its decision.

[4] The subject matter of the request falls within the mandate of the Prince Edward Island

Lotteries Commission (the “Public Body”).  As is the custom, I informed the head of the

Public Body, the Deputy Minister of the Department of Finance, Energy and Municipal

Affairs, of the request for review.  I asked the Public Body to provide me with the full file

to enable me to assess whether an inquiry was warranted.  The Public Body advised that it

knew nothing about the access request or the ALC’s response, and that it forwarded my

request for the file to the ALC. 
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[5] The ALC  provided me with a copy of its file and the responsive records, together with

some background information and explanations.  The ALC was prepared to participate in

the review to defend its decision.  I had no concerns about the ALC defending its decision

to withhold information if it represented the Public Body, but the Public Body denied that

the ALC represented it with respect to FOIPP matters.

II.  PRELIMINARY ISSUE

[6] The preliminary issue is whether the Office of the Information and Privacy Commissioner

has the jurisdiction to review a decision of the ALC under the FOIPP Act.

III.  DISCUSSION

[7] There is no debate about whether the Prince Edward Island Lotteries Commission is a

Public Body.  The initial issue is the status of the ALC.

[8] The Public Body appointed the ALC as its agent to conduct, manage and operate the

gaming entertainment centers on Prince Edward Island.  It says that the ALC is not a

public body in its own right, and that the ALC does not represent the Public Body in

FOIPP matters.  At my request, the Public Body provided me with agency agreements and

the ALC Freedom of Information Policy.

[9] I asked the Applicant and the ALC for any evidence that the Public Body designated the

ALC to act on its behalf or delegated it duties under the FOIPP Act.  Neither party

provided any further evidence.
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[10] As the Commissioner may review actions and decisions of public bodies, the questions

are:

a. Is the ALC a public body?;  and

b. If not, did the Public Body delegate or designate the ALC to perform

FOIPP duties on its behalf?

Is the ALC a public body? 

[11] The expression “public body” is defined in the FOIPP Act as:

1.  (k) “public body” means
(i) a department, branch or office of the Government of Prince
Edward Island,
(ii) an agency, board, commission, corporation, office or other
body designated as a public body in the regulations,
(iii) the Executive Council Office, and
(iv) the office of an officer of the Legislative Assembly,

but does not include
(v) the office of the Speaker of the Legislative Assembly and the
office of a Member of the Legislative Assembly, or
(vi) the Court of Appeal of Prince Edward Island, the Supreme
Court of Prince Edward Island or the Provincial Court of Prince
Edward Island;

[12] The ALC is not a public body by any of the definitions in subclauses 1(k)(i), (iii), or (iv). 

Clause 1(k)(ii) of the FOIPP Act refers to a list of agencies, boards, commissions,

corporations, offices or other bodies that are designated as a public body in the

regulations.  The Lieutenant Governor in Council has the power to designate an

organization as a public body [s. 77(1)(a)], and a list of these public bodies is found at

Schedule 1, Part 2 of the regulations to the FOIPP Act.  The significance of this

designation is that the organizations listed as public bodies are subject to the FOIPP Act. 

The ALC is not included in the list of designated public bodies. 
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[13] The ALC is not a public body by definition, nor is it listed in the regulations as a

designated public body.  The ALC is not a public body in its own right.  

Did the Public Body delegate or designate the ALC to perform FOIPP duties on its

behalf?

[14] The ALC is not a public body, but it is possible for an organization that is not a public

body in its own right to act for a public body.  The head of a public body can delegate a

duty, power or function to someone under subsection 72(1) of the FOIPP Act, or the

Minister can designate a person to act as the head of the public body under subsection

77(2).

[15] A delegation under subsection 72(1) of the FOIPP Act and a designation under subsection

77(2) must be in writing.  The assignment of any responsibilities under the FOIPP Act

cannot be implied.  I read the agency agreements, the ALC Freedom of Information

Policy and minutes of the ALC Board of Directors that approved the ALC Freedom of

Information Policy.  Although the ALC is an agent of the Public Body, there is no express

delegation of the Public Body’s FOIPP duties, powers and functions to the ALC, nor any

designation for the ALC to act as head of the Public Body in FOIPP matters.

[16] The ALC is not a public body, nor does it represent a public body in matters under the

FOIPP Act.  The ALC has a Freedom of Information Policy to follow the PEI legislation

that was approved by representatives of the Public Body, but a policy is not the same as a

law.  The policy is not binding on the ALC, nor enforceable by applicants or

commissioners.  It is possible that, when putting through the access to information policy

in 2006, each shareholder intended to follow through with authorizations required to

enable the policy to function, but the Public Body did not do this.
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[17] I find that the ALC has not been delegated any duty, power or function of the head of the

Public Body under section 72 of the FOIPP Act and has not been designated to act as

head of the Public Body under subsection 77(2).  As such, the ALC does not represent the

Public Body in FOIPP matters.

IV. FINDINGS

[18] I find that the ALC is not a public body under the FOIPP Act, has not been delegated any

duty, power or function of the head of the Public Body under section 72 of the FOIPP Act

and has not been designated to act as head of the Public Body under subsection 77(2) of

the FOIPP Act.

V.  CONCLUSION

[19] I find I have no jurisdiction to review the decision of the ALC. 

________________________________

Maria C. MacDonald
Information and Privacy Commissioner

Postscript re Judicial Review: Under section 62 of the FOIPP Act, upon receiving a request for review, I am to

advise all parties of the review procedures.  When I perform adjudicative functions, my decisions may be reviewed

by the Court on judicial review.


