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Summary: 
 
An applicant sought a review of a request for access to information held by the Department of 
Innovation and Advanced Learning (now referred to as the Department of Economic 
Development and Tourism) and Island Investment Development Inc.  The applicant requested 
records related to the seven companies approved by the Public Body to be the financial 
intermediaries under the Provincial Nominee Program and the companies’ activities in 
administering the investment agreements made under the program.  The head of the Public 
Body refused access to one record, basing its decision on sections 14 and 15 of the Freedom of 
Information and Protection of Privacy Act (the “FOIPP Act”).  The Commissioner found that 
section 15 does not apply, as the information disclosed by the record does not satisfy the 
definition of personal information under the FOIPP Act.  The Commissioner also found that the 
requirements of section 14 were not met.  Although the information in the record at issue may 
contain vague and limited commercial and financial information, it is not “of a third party”, it 
was not supplied by the seven companies, nor was the head of the Public Body able to prove 
that disclosure could reasonably be expected to lead to the harms set out at clause 14(1)(c).  
The Commissioner ordered the record to be disclosed to the applicant by the head of the 
Public Body.   
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Statutes Considered:  Freedom of Information and Protection of Privacy Act, RSPEI 1988, 

c F-15.01, ss. 1(i), 1(n), 2, 8(1), 9, 10(1), 12, 14(1), 15(1), 15(4), 
28(4), 65, 68(1.1) 

 
Decisions Considered: Order 99-017, 1999 CanLII 19644 (AB OIPC) 

Order F2003-004, 2005 CanLII 78664 (AB OIPC) 
    CBC v. Privacy Commissioner & IIDI, 2012 PESC 32 (CanLII) 

University of British Columbia, Re, 2003 CanLII 49166 (BC IPC) 
Order No. FI-10-007, Island Investment Inc. (Re), 2010 CanLII 
97253 (PE IPC) 

    Order F2010-036, 2011 CanLII 96613 (AB OIPC) 
    Department of Family and Human Services, Re (31 August 2015),  
    Charlottetown FI-15-003 (PE IPC) 
    Health PEI, Re (31 August 2015), Charlottetown FI-15-004 (PE IPC) 

Order M-574, West Lincoln (Township) (Re), 1995 CanLII 6703 (ON 
 IPC) 

    Order 99-007, 1999 CanLII 19642 (AB OIPC) 
    British Columbia (Education) (Re), 2010 BCIPC 41 (CanLII), 
    Order F2014-49, 2014 CanLII 72633 (AB OIPC) 
    Order No. 06-003, Re Department of Health, 2006 CanLII 39086  
    (PE IPC) 
    Department of Health and Wellness, Re (31 August 2015),   
    Charlottetown FI-15-005 (PE IPC) 
     
Other Resources Cited: PE, Legislative Assembly, Report of the Auditor General of Prince 
    Edward Island 2009 (March 2009) 
    Prince Edward Island Freedom of Information and Protection of  
    Privacy Guidelines and Practices Manual (May 2006) 
 

 I. BACKGROUND 

 

[1] An applicant (“the Applicant”) made a request to the Department of Innovation and 

Advanced Learning, now referred to as the Department of Economic Development and 

Tourism (the “Public Body”) pursuant to section 7 of the Freedom of Information and 

Protection of Privacy Act, RSPEI 1988, c F-15.01 (the “FOIPP Act”).  The Applicant sought 

access to information held by Island Investment Development Inc. (“IIDI”), a crown 

corporation of the Public Body, regarding seven companies approved by the Public Body 
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to be financial intermediaries under the Provincial Nominee Program (“PNP”) and the 

companies’ activities in administering investment agreements under the PNP.  The 

Applicant requested access to the following records: 

 
(i) management letters presented to government by IIDI’s accounting firm as part 

of the annual audit process; 
(ii) annual breakdown of the number of PNP units received by each of the seven 

agent firms recognized by the PEI Government [revised 01/12/10, previously 
worded as annual breakdown of the number of PNP units assigned to each of the 
seven agent firms recognized by the PEI government] and 

(iii) minutes that contain information that the IIDI on an annual basis ratified the 
audit firm utilized by the IIDI Board, with any other information severed [revised 
01/12/10, previously worded as copies of all minutes of IIDI board of director 
meetings]. 

 

[2] The Public Body disclosed three records responsive to the first part of the Applicant’s 

access request.  The Public Body provided the Applicant access to three management 

letters from IIDI’s accounting firm to IIDI regarding the annual audit process for years 

ending March 31, 2004; 2007; and 2009; together with attached recommendations.  

These records are not records at issue and not subject to this review. 

 

[3] The Public Body disclosed severed copies of seven responsive records to the third part 

of the Applicant’s access request, severing out any information it found not to be 

applicable to the Applicant’s access request. Six of the severed records are minutes to 

board meetings of IIDI and one record is a director’s resolution.  The Public Body notes 

the severed information does not pertain to the ratification of the audit firm utilized by 

IIDI.  The records include: 

 

 (i) IIDI Board Meeting Minutes dated March 13, 2001 (4 pages), severing any 
information the Public Body found to be not applicable;  

 (ii) IIDI Board Meeting Minutes dated August 25, 2004 (3 pages), severing any 
information the Public Body found to be not applicable;  

  (iii) IIDI Board Meeting Minutes dated June 14, 2005 (5 pages), severing any 
information the Public Body found to be not applicable;  



 Page 4 of 45 

  (iv) IIDI Board Meeting Minutes dated July 13, 2006 (5 pages), severing any 
information the Public Body found to be not applicable;  

 (v) IIDI Board Meeting Minutes dated September 14, 2007 (3 pages), severing any 
information the Public Body found to be not applicable;  

 (vi) IIDI Electronic Poll, Directors’ Resolution dated July 24, 2008 (1 page), severing 
any information the Public Body found to be not applicable; and  

    (vii) IIDI Board Meeting Minutes dated August 6, 2009 (6 pages), severing any 
information the Public Body found to be not applicable. 

 

 These seven records are not records at issue and not subject to this review. 

 

 II. RECORD AT ISSUE 

 

[4] The head of the Public Body withheld the entire responsive record to the second part of 

the Applicant’s access request, relying on subsections 14(1), 15(1) and 15(4) of the 

FOIPP Act.  The head of the Public Body denied the Applicant access to a seven-page 

document created by the Public Body on February 18, 2010, entitled “Statistics from 

P.E.I. PNP”, reflecting an annual breakdown of the number of immigrant nomination 

certificates (“PNP units”) that were issued by the Public Body to each of the seven 

intermediaries approved under the PNP (the “Third Parties”).  This document is the 

Record at issue and subject to this review. 

 

[5] The Third Parties did not provide their consent to the Public Body to release the 

information.  They each provided submissions to the Public Body claiming that the 

information is protected from disclosure under sections 14 and 15 of the FOIPP Act, in 

that disclosure would be harmful to their business interests and would constitute an 

unreasonable invasion of personal privacy. 

 

 III. ISSUES 

 

[6] The issues being addressed in this order are, as follows: 
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 1. Section 14 of the FOIPP Act:  Disclosure harmful to business interests of a third 
party - Did the head of the Public Body meet the required elements of 
subsection 14(1) of the FOIPP Act in refusing the Applicant access to information 
on the grounds that disclosure would be harmful to business interests of the 
Third Parties? 

  
 2. Section 15 of the FOIPP Act:  Disclosure harmful to personal privacy - Did the 

head of the Public Body meet the required elements of section 15 of the FOIPP 
Act in refusing the Applicant access to information on the grounds that 
disclosure would be an unreasonable invasion of the Third Parties’ personal 
privacy? 

 
  
 IV. BURDEN OF PROOF 

 

[7] Section 65 of the FOIPP Act, supra, deals with burden of proof, and states: 

 
65.  (1)  If the inquiry relates to a decision to refuse an applicant access 
to all or part of a record, it is up to the head of the public body to prove 
that the applicant has no right of access to the record or part of the 
record.  
(2) Notwithstanding subsection (1), if the record or part of the record 
that the applicant is refused access to contains personal information 
about a third party, it is up to the applicant to prove that disclosure of 
the information would not be an unreasonable invasion of the third 
party’s personal privacy.  
(3) If the inquiry relates to a decision to give an applicant access to all or 
part of a record containing information about a third party,  

(a) in the case of personal information, it is up to the applicant to 
prove the disclosure of the information would not be an 
unreasonable invasion of the third party’s personal privacy; and  

  (b) in any other case, it is up to the third party to prove that the 
applicant has no right of access to the record or part of the 
record. 

 

[8] In accordance with section 65 of the FOIPP Act, the burden of proof lies with different 

parties, depending on the decision of a public body and on which exception to 

disclosure under the FOIPP Act is relied.  In this review, the Public Body denied the 

Applicant access to the Record at issue in its entirety pursuant to subsections 14(1), 
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15(1) and 15(4); therefore, the Public Body bears the burden of proof under both 

sections 14 and 15.  If the Record at issue is found to contain personal information of 

the Third Parties, the Applicant bears the burden of proof. 

 

[9] The Third Parties have no burden of proof in this review, as the Public Body has not 

decided to release the Record at issue.  That being said, in order for the Public Body to 

meet its burden of proof in this review, it was required to obtain evidence from the 

Third Parties.   

 

[10] It has been recognized that in requests to access affecting third parties, many matters 

at issue are likely to be within a third party’s knowledge [Orders 99-017, 1999 CanLII 

19644 (AB OIPC) at paragraph 28, and  F2003-004, 2005 CanLII 78664 (AB OIPC) at 

paragraph 35].  Further, in reviews such as this one, wherein the Third Parties do not 

consent to disclosure, it is in their best interests to make representations supporting 

the Public Body’s refusal to disclose.  Therefore, not only has the Public Body relied on 

the submissions of the Third Parties, but those submissions were also considered vital 

to this review. 

 

 V. ANALYSIS OF THE ISSUES 

 
 Purposes of the FOIPP Act: 
[11] Before proceeding with my analysis of the issues, I refer to section 2 of the FOIPP Act, 
 supra,  which sets out the purposes of the FOIPP Act: 
  

2.  The purposes of this Act are: 
 (a) To allow any person a right of access to the records in   
 the custody or under the control of a public body subject to 
 limited and specific exceptions as set out in this Act; 
 (b) to control the manner in which a public body may collect 
 personal information from individuals, to control the use that a 
 public body may make of that information and to control the 
 disclosure by a public body of that information;  
 (c) to allow individuals, subject to limited and specific exceptions 
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 as set out in this Act, a right of access to personal information 
 about themselves that is held by a public body;  
 (d) to allow individuals a right to request corrections to personal  
 information about themselves that is held by a public body; and  
 (e) to provide for independent reviews of decisions made by 
 public bodies under this Act and the resolution of complaints 
 under this Act. 
 

[12] As Honourable Justice Wayne D. Cheverie noted in CBC v. Privacy Commissioner & IIDI, 

 2012 PESC 32  (CanLII), at paragraph 25, the purposes of the FOIPP Act underpin every 

 analysis.  Sections 14 and 15 are two limited and specific exceptions to the public’s 

 overall right of access to public records under the FOIPP Act. 

 
 Issue 1. Section 14 of the FOIPP Act:  Did the head of the Public Body meet the  
   required elements of subsection 14(1) of the FOIPP Act in refusing the 
   Applicant access to information on the grounds that disclosure would 
   be harmful to  business interests of the Third Parties? 
 
[13] The exception for third party business information was discussed by the Ontario 

 Commission on Freedom of Information and Personal Privacy as early as 1980, in a 

 report entitled Public Government for Private People, leading up to the enactment of 

 Ontario’s freedom of information legislation.  Twenty-three years later, it was quoted 

 extensively by the British Columbia Information and Privacy Commissioner in a review 

 dealing with its equivalent to our clause 14(1)(b) of the FOIPP Act.  In University of 

 British  Columbia, Re, 2003 CanLII 49166 (BC IPC), at paragraph 34, Commissioner David 

 Loukidelis quoted, as follows:  

 

[34] . . . The following relevant passage from the Commission’s report, 
Public Government for Private People, merits quotation in full (vol. 2, ch. 
14, at pp. 312-314): 
  

BUSINESS INFORMATION  
. . . 

It is accepted that a broad exemption for all information 
relating to businesses would be both unnecessary and 
undesirable.  Many kinds of information about business 
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concerns can be disclosed without harmful consequence 
to the firms.  Exemption of all business-related 
information would do much to undermine the 
effectiveness of a freedom of information law as a device 
for making those who administer public affairs more 
accountable to those whose interests are to be served.  

. . . 
The ability to engage in scrutiny of regulatory activity is 
not only of interest to members of the public but also to 
business firms who may wish to satisfy them-selves that 
government regulatory powers are being used in an even-
handed fashion in the sense that business firms in similar 
circumstances are subject to similar regulations [45].  In 
short, there is a strong claim on freedom of information 
grounds for access to government information concerning 
business activity.  The strength of this claim is recognized 
in each of the freedom of information schemes we have 
examined in that none of these schemes simply exempts 
all information relating to the activities of business 
concerns.   

 

[14] Thus, there are public policy goals underlying both the right of access to public records 

 and the limits on the business information exemption.  Section 2 of the FOIPP Act tells 

 us that these goals are as valid today in Prince Edward Island as they were in Ontario in 

 1980 and in British Columbia in 2003.  

  

[15] Section 14 of the FOIPP Act is a mandatory exception to disclosure.  If the three 

elements of subsection 14(1) are met, a public body is required to withhold the relevant 

record, or part of a record, from disclosure.  If, however, any of the three requirements 

of section 14(1) are not met, a public body has no legal right to refuse disclosure under 

this subsection (CBC v. Privacy Commissioner & IIDI, supra, at paragraph 26). 

 

[16] Subsection 14(1) of the FOIPP Act, supra, states: 

 
14. (1)  Subject to subsection (2), the head of a public body shall 
refuse to disclose to an applicant information 



 Page 9 of 45 

 
 (a)  that would reveal  

 (i)  trade secrets of a third party, or  
    (ii)  commercial, financial, labour relations, scientific or  

  technical information of a third party;  
 (b)  that is supplied, explicitly or implicitly, in confidence; and  
 (c)  the disclosure of which could reasonably be expected to  

    (i)  harm significantly the competitive position or interfere  
  significantly with the negotiating position of a third party,  

    (ii)  result in similar information no longer being supplied  
  to the public body when it is in the public interest that  
  similar  information continue to be supplied,  

 (iii)  result in undue financial loss or gain to any person or  
  organization, or  

    (iv) reveal information supplied to, or the report of, an  
  arbitrator, mediator, labour relations officer or other  
  person or body appointed to resolve or inquire into a  
  labour relations dispute. 

 

[17] There is only one Record at issue withheld from the Applicant pursuant to section 14 of 

the FOIPP Act:  a seven-page document entitled “Statistics from P.E.I. PNP”, prepared 

February 18, 2010.  Each page represents one of the Third Parties, and each contains a 

breakdown by calendar year of the total number of immigrant nomination certificates 

(PNP units) processed by the Public Body.  These PNP units relate to agreements 

administered under the PNP that the Third Parties facilitated between 2001 and 2008, 

although the agreements themselves do not form part of the Record at issue. 

 

[18] The Public Body and Third Parties hold the position that disclosure of the information in 

the Record at issue would reveal commercial and financial information about them that 

was supplied in confidence.  Many of the Third Parties’ arguments are similar to those 

of the Public Body and to each other.  They argue that disclosure of the Record at issue 

could reasonably be expected to significantly harm their competitive and negotiating 

positions, harm their reputation, and result in financial loss.  One of the Third Parties 

claims, in addition, that the information would reveal trade secrets, and that disclosure 
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could result in similar information no longer being supplied to the Public Body when it is 

in the public interest that similar information continue to be supplied. 

 

 Clause 14(1)(a) - First Element 

 

[19] To satisfy the first element of the test for excepting information from disclosure under 

section 14 of the FOIPP Act, disclosure of the information at issue must reveal trade 

secrets or commercial, financial, labour relations, scientific or technical information of a 

third party. 

Commercial or Financial Information 

 

[20] The Public Body submits that disclosure of the Record at issue, together with the 

information contained in the 2009 Auditor General’s Report relating to the PNP, would 

reveal the Third Parties’ commercial and financial information.  This was referred to as a 

“mosaic effect”, as it allows the public to use a disclosed record, combine it with 

publicly available information, and draw conclusions, which would bring the Third 

Parties’ information under subsection 14(1) of the FOIPP Act.  After referring to the 

2009 Auditor General’s Report, the Public Body states: 

 
This information, paired with the number of PNP units processed by each 
third party intermediary, would make it possible for the revenues made 
by each third party intermediary under the PNP to be calculated, less 
fees paid by each to foreign immigration agents. Simple mathematics 
would result in disclosure of the third party intermediaries' most 
valuable and sensitive financial information. 

 

[21] The Third Parties argue that disclosure of the information being requested by the 

Applicant would reveal their commercial and financial information, because knowing 

the number of units each Third Party administered each year will reveal their business 

operations and their minimum annual gross revenues.  One of the Third Parties 

submits: 
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The records at issue contain the Company’s name together with the 
number of years the Company was involved in the PNP and statistics 
which could allow third parties to draw conclusions respecting the “net” 
amount of fees received by the Company as a result of its involvement 
with the Program. 

. . . 
 

The Company submits that the Commissioner must consider not only the 
summarized statistical information that appears on the face of the 
records, but the records as a whole, including the underlying agreements 
from which the information is drawn.  The statistical information at issue 
is summarized from the details of private business transactions between 
immigrant investors and Island investees which were facilitated by the 
Company as an investment intermediary. 

 

[22] The Applicant argues that the Third Parties’ participation in the PNP as intermediaries is 

public knowledge, and, in turn, the public is aware of the fact that the Third Parties 

received revenue from their involvement with the program.  The Applicant submits that 

the intermediary unit data does not reveal commercial or financial information of the 

Third Parties, and states: 

 

. . .  the public has always known that each of the intermediaries has 
derived some level of revenue from its involvement in the PNP, and has 
had some level of "market share" in the PNP. 

 . . . 
   It is submitted that any "simple mathematics" performed by anyone 

using the Intermediary Unit Data and the A.G.'s report, and purporting to 
estimate the revenue of any particular intermediary, would be 
speculative. 

 
 Giving due regard to the "mosaic effect", it is submitted that such 

speculation would not qualify as "financial information of a third party".  
 

[23] In order to analyze the above-noted submissions in their context, it was necessary to 

 review relevant sections of the 2009 Auditor General’s Report referred to by the Public 

 Body.  The following paragraphs summarize some of the information set out in that 

 report: 
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 1. A “PNP unit” is an approved preferred share investment of $200,000 in an 
 eligible P.E.I. company made by an approved applicant immigrant under the PNP 
 Immigrant Partner Category.  With the assistance of an intermediary and a 
 foreign agent, an eligible applicant immigrant is matched with an eligible P.E.I. 
 company to make an investment.  The investment agreement is then forwarded 
 to the Public Body for approval under the PNP, and if approved, a formal 
 nominee certificate is sent to the Canadian Embassy in the immigrant’s country 
 of residence.  The formal nominee certificate advances the immigrant to the 
 next step in securing a permanent resident visa (page 28). 

 
 2. In the Immigrant Partner Category, the number of PNP nominations increased 

 on a year-over-year basis from 2001 to 2008, with more than 50% of the total 
 approved applications occurring in the final year of the program, as it then was 
 (page 18). 

 
 3. in the early years of the PNP, the division of funds from the immigrant partner 

 to the various stakeholders (the Island business, the foreign immigrant agent, 
 legal and accounting fees, and intermediaries) varied.  A policy change in 2006 
 required that, of the $110,000 received from the immigrant partner, at least 
 $55,000 were to be proceeds to the Island business (page 25).   

 

[24] The figures disclosed in the 2009 Auditor General’s Report are not definitive in nature.  

The following excerpts refer to the revenues of the intermediaries, starting at page 41, 

paragraph 3.97, with emphasis added: 

 

3.97 . . . In exchange for the services provided, the intermediary 
receives a fee which is built into the financing structure

. . . 
. 

3.101 In the early days of the Program there were no limits established 
on the amount of fees the intermediaries could charge.  There were wide 
variations in the fees
 

  . . . 

3.102 . . .  In October 2006, the Program was significantly revised. IIDI 
set a requirement that each investment had to provide at least $55,000 
per unit to the business before legal and accounting fees and this was 
communicated to each intermediary. This requirement reduced the 
variations in the amount of money provided to the Island business as 
well as in the fees charged by the intermediary to the business. 
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[25] At page 41 of the 2009 Auditor General’s Report, a table sets out examples of three 

financing structures offered by different intermediaries.  There is no indication that 

these examples are exhaustive and, in fact, information in the body of the report 

indicates that they are not.  At page 44, it notes that, at that time, there were a variety 

of financing structures, fee structures and agent relationships in place.  Variations to 

these financing structures would also have to be made due to the following additional 

facts noted in the report: 

 
1. Although each financing structure notes an investment of $110,000, the amount 
 paid by the immigrant for the investment actually varied from $105,000 to 
 $120,000.  (page 41) 
 
2. Although the foreign agent fees in each financing structure are estimated at 
 $40,000, the amount per file paid to the agent actually varied from $30,000 to 
 $45,000.  These amounts may be still more variable, as the report noted at para 
 3.103 that “[o]ne of the intermediaries interviewed has an exclusive 
 arrangement with one agent and the majority of fees collected are provided to 
 that agent, with the intermediary receiving a salary, commission and 
 reimbursement of overhead.” (page 43) 
 
3. In 2008, Treasury Board required the IIDI to provide a budget transfer to the 
 Department of Education to offset the financial impacts of immigrant children in 
 the school system.  As a result, five of the seven intermediaries were 
 approached and offered an additional allocation of files (a total of 210) in 
 exchange for an education contribution of $2,500 to $3,000 per file.  The 
 allocation was either paid out of the intermediary’s fees, or passed on to the 
 immigrant.  (page 43) 

  

[26] Based on the foregoing, it is impossible to determine which of the Third Parties 

 operated upon which financing structure, which had an exclusive relationship with an 

 immigration agent, or which paid the education allocation out of their fees.  It is also 

 not possible to determine from the Record at issue what portion of each of the Third 

 Parties’ revenue is derived from PNP proceeds.  What the Record at issue does disclose 

 is the names of the Third Parties (already public information) and the number of units 
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 they each processed each year between 2001 and 2008.  I agree with the Applicant that 

 extrapolating accurate revenue information from the Record at issue would be 

 speculative.  

 

[27] The information reported by the Auditor General in 2009, together with the number of 

PNP units categorized by intermediary in the Record at issue, is not precise enough to 

draw any accurate conclusions respecting the fees received by each of the Third Parties 

as a result of their involvement with the PNP.  It also discloses nothing of the revenue 

each of the Third Parties received for other services they perform outside of the PNP.  

The Record at issue may disclose a “best guess” range of revenue of the Third Parties 

based on the publicly available information in the 2009 Auditor General’s Report; 

therefore, indirectly, imprecise revenue information is revealed by disclosure.  

 

[28] The Public Body relies on Order No. FI-10-007, Island Investment Development Inc (Re), 

 2010 CanLII 97253 (PE IPC), and the finding of the Acting Commissioner that the private 

 business transactions between immigrant investor and Island company are protected 

 from disclosure under section 14 of the FOIPP Act.  That order has since been reversed 

 upon judicial review in CBC v. Privacy Commissioner & IIDI.  The Public Body further 

 relies on the finding that the PNP agreements, as a whole, contain financial 

 information of a third party, which finding was confirmed in CBC v. Privacy 

 Commissioner & IIDI to be reasonable.  For clarity, the third parties referred to in Order 

 No. FI-10-007 consist of the eligible P.E.I. companies who received investments under 

 the PNP, and not the intermediary companies who facilitated the  investment 

 agreements.  Further, the Record at issue in this review does not contain  PNP 

 agreements. 

 

[29] The FOIPP Act does not define the terms “commercial” or “financial”.  The Public Body 

relies on the definitions of “commercial” and “financial” as found in Alberta Order 
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F2003-004, supra, at paragraphs 40 and 41.  A subsequent decision of the Alberta 

Information and Privacy Commissioner, Order F2010-036, 2011 CanLII 96613 (AB OIPC), 

questioned part of the definition of “commercial information” set out in order F2003-

004, supra. I have accepted a slightly different definition in several orders, most 

recently in Order No. FI-15-003, Department of Family and Human Services, Re, released 

concurrently with this order, as follows: 

 

"commercial information" - Relates to the buying, selling or exchange of 
merchandise or services.  Commercial information includes third party 
associations, history, references, and insurance policies, as well as pricing 
structure, market research, business plans, and customer records. 

 

"financial information" - Information regarding the monetary resources 
of a third party, such as the third party's financial capabilities, and assets 
and liabilities, past or present.  Financial information is not limited to 
information relating to financial transactions in which the third party is 
involved. 

 

[30] Like the Public Body, one of the Third Parties submits: 

 
Disclosure of the records would necessarily enable the drawing of 
inferences with respect to the amount of fees that were paid to the 
Company as an investment intermediary to PNP transactions.  Fees 
charged or received for services rendered has been categorized as 
“financial” or “commercial” information within the meaning of section 14 
of FOIPP. 

 

[31] Because the Record at issue reveals information about the volume of services the Third 

 Parties provided to immigrants under the PNP, I consider it to be commercial 

 information of the Third Parties.  I reject the Public Body’s and Third Parties’ arguments, 

 however, that the Record at issue reveals any more commercial information than this. 

I have already found that the Record at issue reveals imprecise information relating to 

the Third Parties’ revenues; therefore, it is financial information.  Again, however, I 

reject the Public Body’s and Third Parties’ arguments that the Record at issue reveals 
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information from underlying agreements, or “[d]etails of financial transactions, prices 

of contracts for services, investments and financial strength of a third party”. 

 

[32] Disclosure of the Record at issue would not reveal the number or identity of the Third 

Parties’ clients, nor the total number of agreements the Third Parties facilitated or 

administered under the PNP, nor the Third Parties’ precise revenue resulting from the 

services they provided.  The number of PNP units represents only those investment 

agreements facilitated by the Third Parties and administered under the PNP that were 

approved by the Public Body.  I conclude that this information provides very limited 

commercial information and very vague financial information of the Third Parties.  

 

 

[33] Two of the Third Parties argue that the information being disclosed would reveal trade 

secrets.  Clause 1(n) of the FOIPP Act defines trade secrets.  The definition has four 

elements, and each element must be satisfied in order for the information in the 

Record at issue to qualify as a trade secret, as follows: 

Trade Secrets 

 

1.  In this Act 
. . . 

(n)  “trade secret” means information, including a formula, pattern, 
compilation, program, device, product, method, technique or process  
 (i) that is used, or may be used, in business or for any commercial 
 purpose, 
 (ii) that derives independent economic value, actual or potential, 
 from not being generally known to anyone who can obtain 
 economic value from its disclosure or use, 
 (iii) that is the subject of reasonable efforts to prevent it from 
 becoming generally known, and 
 (iv) the disclosure of which would result in significant harm or 
 undue financial loss or gain. 

 

[34] The Prince Edward Island Freedom of Information and Protection of Privacy Guidelines 

and Practices Manual (May 2006) expands on the definition of “trade secrets” at page 
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61: 

Information that is generally available through public sources (e.g., 
corporate annual reports) would not usually qualify as a trade secret 
under the Act.  A third party must also own trade secrets or must be able 
to prove a claim of legal right in the information (e.g., a licence 
agreement) in order for that information to qualify for the exception. 
 
 

[35] One of the Third Parties argues that the number of PNP units would reveal something 

 about their competitive position in relation to the other Third Parties, and submits:  

 
. . . Inferences could be made as to the success or capabilities of this firm 
relative to competitive firms. 
 
Such inferences may be materially harmful in the market and inhibit the 
company’s abilities to further prosper.   . . . 
 
For this reason information on the number of files processed would 
constitute a trade secret and must remain confidential or impair the 
success and continuity of the firm. 

   

[36] For information to be considered a “trade secret”, it needs to meet all of the four 

components set out in its legislated definition.  Knowing the number of PNP units 

resulting from an unknown number of investment agreements administered by the 

Third Parties to the Public Body under the PNP does not reveal any information that 

was, or may have been, used by the Third Parties for their businesses, or for any 

commercial purpose.  The only logical use the Third Parties would have for this 

information is to promote their services; however, it is the position of the Third Parties 

that this information remains undisclosed.  The Third Parties themselves are admitting 

that they do not use the information in the Record at issue.  Further, I received no 

evidence that would convince me that the information would enable one to derive any 

independent economic value, actual or potential, from not being generally known to 

anyone who can obtain economic value from its disclosure or use.  
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[37] One of the Third Parties argues that disclosing the number of PNP units resulting from 

the investment agreements it facilitated would “impair the success and continuity of 

the firm”; however, it fails to provide any evidence of how.  As such, its evidence does 

not satisfy me that disclosure would result in significant harm or undue financial loss or 

gain.  Although the information has been the subject of reasonable efforts to prevent it 

from becoming generally known, this evidence satisfies just one of the four components 

required for the information to be considered a “trade secret”.  Based on the evidence 

and arguments presented to me, I do not find that the information at issue can be 

considered a trade secret. 

 

 

[38] In order to satisfy clause 14(1)(a) of the FOIPP Act, it is not enough that the Record at 

issue contain commercial and financial information; it must also be “of a third party”.  

The Applicant submits that this requirement is not satisfied: 

Information “of a third party” 

 

 . . .  it is submitted that market share is not supplied by a third party and, 
therefore, it should not be found to be "commercial information of a 
third party". Rather, it is a fact of the market.  

 

[39] I agree with the Applicant that the information in the Record at issue is not proprietary 

to the Third Parties.  As I stated in Order No. FI-15-004, Health PEI, Re, released 

concurrently with this order, this part of clause 14(1)(a) is meant to separate 

information belonging to a third party from information that belongs to public bodies.  

The statistics were summarized by the Public Body from information that was in the 

Public Body’s possession as a result of its operation and oversight of the PNP.  Although 

the information in the Record at issue is about the Third Parties, it is not “of the Third 

Parties”, as it is more proprietary to the Public Body.   

 

[40] Although I have found that the Record at issue contains commercial and financial 



 Page 19 of 45 

information, the information is not “of the Third Parties”, and has therefore not met 

the requirements of clause 14(1)(a) of the FOIPP Act.   It is not necessary for me to 

review the other two required elements of the section 14 exception.  However, in the 

event that my finding is found by a higher authority to be in error, I will continue with 

my analysis and address the second element of the test, as found at clause 14(1)(b), 

that the information at issue was supplied by the Third Parties in confidence. 

 

 Clause 14(1)(b) - Second Element 

 

[41] To meet the second element of the test for an exception to disclosure under subsection 

14(1) of the FOIPP Act, the information must be supplied by the Third Parties, explicitly 

or implicitly, in confidence. 

 

[42] Referring to Order No. FI-10-007, the Public Body submits: 
 

The information contained in the records sought by the Applicant has 
been compiled from private contracts between immigrant investors and 
Island companies. These contracts were each facilitated by one of the 
seven third party intermediaries. In FI-10-007, the Commissioner found 
that the information contained in these contracts was supplied to the 
Public Body in confidence to establish eligibility under the PNP. As such, 
the second element of the Section 14 test was met. The Public Body 
submits that this requirement is met in these circumstances as well. 
  
One of the Commissioner's reasons for not releasing the records in FI-I0-
007 was her concern that the information would also disclose minimum 
levels of financial viability when the records were paired with other 
information already in the public domain. As a result, perceptions could 
be made about minimum net worths of individuals and companies based 
on approval of one or more PNP units. 
  
Similar assumptions could be made on release of the records at issue in 
this application. The fees charged by each third party intermediary on a 
particular transaction are already in the public domain. Release of the 
number of units processed by the third party intermediaries would 
disclose the revenues made by each as a result of their participation in 
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the PNP program by way of a simple mathematical calculation. On this 
basis, it is reasonable to assume that the number of units processed by 
each of the third parties intermediaries was supplied implicitly in 
confidence. As in FI-I0-007, any other conclusion would defy common 
sense.  

 

[43] The Public Body argues that the Third Parties to this review provided the investment 

information to the Public Body with the expectation that it would remain confidential.  

It submits that the agreements it entered into with the Third Parties contain explicit 

confidentiality provisions over the information contained in the PNP applications, and 

that similar confidentiality provisions are found in the Agent Code of Conduct and the 

Island Investment Development Act.  The Public Body also speaks to written and 

unwritten policies and practices, submitting, as follows: 

 

These written and unwritten Public Body policies and practices provide 
justification that the expectations of third party intermediaries, and of 
the Public Body itself, that the number of PNP units processed by each 
would be treated with confidence was reasonable in the circumstances. 

 

[44] The Third Parties submit that they expected the information about them and their 

participation in the PNP would be kept confidential.  One of the Third Parties submits 

that, “had it known such information could be deemed as accessible to the public, 

would not have entered into business transactions with IIDI.” 

 

[45] Another of the Third Parties submits that the information in the agreements it provided 

to the Public Body, together with any references or analyses made by the Public Body to 

the content of those agreements, are considered to have been supplied in confidence.  

It argues that disclosing the number of units received by it on behalf of its clients would 

allow competitors to draw significant inferences about its financial position, cash flow, 

its ability to meet financial commitments and its legal obligations to its clients.  Further, 

it considers the number of PNP units approved based on the investment agreements it 
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facilitated to be a trade secret and submits, as follows: 

 
Although the fact that the Company was involved in the PNP as an 
intermediary is public knowledge, the number of units that it received on 
behalf of its clients through the program is not.  The Company protected 
this information a trade secret used in its business to give it an 
opportunity to obtain an advantage over competitors.  The Company had 
a regime in place to ensure confidentiality and limited access and 
distribution of information pertaining to the details of the PNP 
transactions.  On this basis, it is reasonable that all parties to the PNP 
transactions expected that all information, including the number of units 
received by the Company on behalf of its client, was supplied in 
confidence. 

 

[46] One of the Third Parties argues that it was never made aware that the number of PNP 

 units it submitted would be disclosed.  It submits: 

 

Our primary role as intermediary was to facilitate the matching of 
Investor(s) with Investee(s).  For the first four to five years of the 
Immigrant Investor Program, the Agent on record was the person who 
dealt directly with the PNP office.  Due to the substantial number of 
Agents submitting files, the decision was made by the PNP office to 
communicate to the Agents through the seven intermediaries.  To 
accommodate changes in procedures, the PNP office restructured their 
data base to track files submitted by intermediaries.  At no time did we 
ever agree or were made aware our involvement in this process would 
lead to the release into the public domain the number of units our office 
submitted. 

 

[47] One of the Third Parties relies on two cases to support its position, one being Alberta 

IPC Order 99-007, 1999 CanLII 19642 (AB OIPC), at paragraph 22.  I cite paragraphs 22 

and 23, which  state, as follows: 

 
[para 22.] Although, the financial and commercial information contained 
in the financial statements provided to Alberta Treasury, as a condition 
of the loan agreement, was provided with the reasonable expectation of 
confidentiality, the information withheld in the Records is an analysis 
authored by an employee of Alberta Treasury.  This analysis was not 
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supplied by the Third Parties.  However, evidence showed that the 
information in the analysis is inextricably linked with the information 
actually supplied by the Third Parties.  In other words, this information 
(analysis) would not exist if the Third Parties had not supplied the 
original commercial and financial information to Alberta Treasury. 

 
[para 23] Furthermore, I am satisfied that disclosure of this information 
would permit the Applicant to make accurate inferences about sensitive 
business information of the Third Parties that would not, in itself, be 
disclosed under the Act. 

 

[48] The Applicant argues that the revenue information and market share information is not 

confidential information, even if it is found to be commercial information of an 

intermediary.  The Applicant also argues that the information being sought is not 

information that was supplied by the Third Parties to the Public Body: 

  
If the Commissioner has found that a release of the Intermediary Unit 
Data will allow the public to calculate the gross revenue of an 
intermediary (which is denied), then the subpart(b) issue is whether all 
components required to complete such a calculation were “supplied” to 
the government. [The Applicant] denies that this is the case. 

. . . 
. . .  the PEl public already knows that each intermediary was involved in 
the PNP to some degree. Therefore, the fact that each intermediary has 
some non-zero market share is not confidential. It is submitted that clear 
evidence would be required in order to show that any intermediary did 
not want the public to know its exact market share, whether it be 1/7th 
(or 14.3%), or 10%, or 25% - or whatever the Intermediary Unit Data may 
show. 

 
 [49] A key word in clause 14(1)(b) of the FOIPP Act is “supplied”.  The information in the 

 Record at issue must be proven to have been supplied by the Third Parties to the 

 Public Body.  This requirement is addressed in the second case relied on by one of the 

 Third Parties, Order M-574, West Lincoln (Township) (Re), 1995 CanLII 6703 (ON  IPC), 

 which states at page 2, as follows: 

 
A number of previous orders have addressed the question of whether 
information contained in an agreement entered into between an 
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institution and an affected party was supplied by the affected party.  In 
general, the conclusion reached in these orders is that, for such 
information to have been supplied to an institution, the information 
contained in the record must be substantially the same as that originally 
provided by the affected party. 

. . . 
However, other orders issued by the Commissioner’s office have held 
that the disclosure of information contained in a record would reveal 
information “supplied” by an affected party, within the meaning of 
section 10(1) of the Act

 

, if its disclosure would permit the drawing of 
accurate inferences with respect to the information actually supplied to 
the institution. 

[50] I have reviewed Order 99-007, cited by one of the Third Parties, and referred to above.  

The third party’s financial statements in that review, which were subject to a 

reasonable expectation of confidentiality, were “inextricably linked” to the treasury 

analysis, which was the record at issue.  The Commissioner found that the information 

in the record at issue, if disclosed, would permit inferences to be made about the 

information that had been supplied by the third party in confidence.  In the review 

before me, this is not the case.  The Public Body and Third Parties focus on the 

importance of confidentiality of the details of the transactions they carried out.  I have 

no doubt that all Third Parties took these confidentialities very seriously; however, the 

Record at issue does not reveal any such confidences.  There is no inextricable link to 

confidential agreements of the PNP. 

 

[51] I have also reviewed Order M-574, cited above.  In the review before me, the Third 

Parties argue that they supplied agreements to the Public Body, and that the Public 

Body used the supplied information to calculate the number of PNP units processed.  In 

my view, it was the Public Body who decided to approve each agreement forwarded to 

it by an intermediary, and it is based on these approvals that the Public Body derived its 

statistics.  Even if the Third Parties’ interpretation of the facts were accurate, based on 

the reasoning in Order M-574, the Third Parties would have to show that disclosing the 
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PNP unit numbers in the Record at issue would permit the drawing of accurate 

inferences about the agreements themselves.  This is not the case.   

 

[52] The Applicant is not seeking the information contained in the investment agreements.  

The Applicant is seeking a statistic, namely, the number of investment agreements 

approved by the Public Body under the PNP, categorized by intermediary.  The statistics 

derived by the Public Body were not supplied by the Third Parties.  Disclosure of the 

number of investment agreements that were approved under the PNP will not disclose 

any information contained in the agreements supplied to the Public Body by the Third 

Parties, explicitly or implicitly in confidence.  I therefore find that the information in the 

Record at issue was not supplied by the Third Parties to the Public Body. 

  

[53] The Third Parties to this review organized the financial and other information of the 

eligible immigrant investors, matched those investors with eligible P.E.I. companies, 

facilitated and administered the investment agreements, and forwarded them to the 

Public Body to confirm that they comply with PNP regulations, and to approve them 

under the program.  Some information contained in the agreements may consist of 

information supplied to the Third Parties by their clients in confidence; however, this is 

not the information being requested by the Applicant, nor is this information revealed 

by the Record at issue.   

 

[54] I find that the Public Body has not satisfied the second element of the three-part test 

required for the exception to disclosure under clause 14(1)(b) of the FOIPP Act.  As the 

Record at issue must satisfy all three clauses of subsection 14(1) to qualify for the 

exception, I find that the Public Body was not obliged or entitled to withhold the Record 

at issue from the Applicant.  Although not required to do so, but in the alternative, I 

continue my analysis and address the third element of the test as found at clause 

14(1)(c), that disclosing the information at issue will result in one of three harms 
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described in subclauses 14(1)(c)(i), (ii) or (iii). 

 

 

[55] Before I move on to clause 14(1)(c) of the FOIPP Act, I would like to briefly address the 

“mosaic effect” raised by the Public Body and referenced at paragraphs [20] and [22] of 

this order.  This effect should not be based on speculation, but on clear and convincing 

evidence.  The “mosaic effect” has been discussed by the British Columbia Information 

and Privacy Commissioner in relation to the equivalent of section 15 of our FOIPP Act, 

that disclosure of personal information would be an unreasonable invasion of personal 

privacy.  In British Columbia (Education) (Re), 2010 BCIPC 41 (CanLII), at paragraph 35, 

the adjudicator states, as follows: 

Mosaic Effect 

 

[35]      The Ministry’s submissions rely on what is in reality an argument 
based on the “mosaic effect”, where seemingly innocuous information is 
linked with other otherwise available information to yield information 
which is excepted from disclosure under FIPPA

 

.  In British Columbia, it 
has been repeatedly held that cases in which the mosaic effect applies 
will be the exception.  It should only be applied where there is detailed 
and convincing evidence of a reasonable expectation that the release of 
the data will be used to identify individuals.  It should not be applied on 
the speculative basis that it may be used by some one in some way that 
has negative effects.  The evidence does not establish a reasonable 
expectation that the release of the data required by Order F09-21 will 
lead to the identification of individual students in a manner which 
constitutes an unreasonable invasion of privacy.  

 In this review, the Public Body has not proven a reasonable expectation that releasing 

 the Record at issue will lead to disclosure of any other information that would be 

 excepted from disclosure under section 14 of the FOIPP Act.   

 

 Clause 14(1)(c) - Third Element 

 

[56] To meet the third element of the test for an exception to disclosure under subsection 
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14(1) of the FOIPP Act, disclosure of the information must reasonably be expected to 

result in one of the four harms set out.  The Public Body and Third Parties rely on three 

of those harms, namely, (i) that disclosure will harm significantly the competitive 

position or interfere significantly with the negotiating position of the Third Parties; (ii) 

that disclosure will result in the Third Parties no longer supplying similar information to 

the Public Body when it is in the public interest that similar information continue to be 

supplied, and (iii) that disclosure will result in undue financial loss or gain to the Third 

Parties.  As the Public Body and the Third Parties have combined their arguments under 

clauses 14(1)(c)(i) and (iii) of the FOIPP Act, I will address these together. 

 

[57] The Public Body submits a number of examples of the harm that would result from 

releasing the Record at issue, including: 

 

• harm the competitive position of the Third Parties under future PNPs, where 
potential clients may be attracted to intermediaries with larger market shares, 
or those they believe have greater success in securing government approvals, or 
those who promote themselves as providing more secure and confidential 
protection for information; 

• reveal the volume of services provided by each of the Third Parties, thereby 
allowing for the PNP revenues of each of the Third Parties to be easily 
calculated, resulting in assumptions about their financial viability and minimum 
net worth; 

• damage the reputation of the Third Parties as a result of the public’s 
overwhelmingly negative opinion about the PNP to the benefit of competitors; 
and 

• cause undue financial loss to clients of the Third Parties also believed to be 
involved in the PNP. 

 

[58] The Public Body further argues that proof of harm need not be established, but that it 

need only establish a reasonable expectation of the harms that could result from 

disclosure.  The standard of proof under subsection 14(1) of the FOIPP Act is discussed 

below. 
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[59] Each of the Third Parties submitted a number of examples of resulting harm similar to 

those submitted by the Public Body, as well as a number of slightly varied examples, 

including that disclosing the Record at issue will: 

 

• breach the trust of the Third Parties’ clients, being the eligible P.E.I. companies 
and the eligible immigrant applicants, and seriously affect the Third Parties’ 
ability to conduct business transactions in P.E.I. going forward; 

• significantly harm the Third Parties’ competitive position in the industry by 
virtue of competitors being able to assess the Third Parties’ capacities and level 
of involvement in the PNP, which will provide competitors an undue financial 
gain and advantage over the Third Parties; 

• give competitors a huge insight into the Third Parties’ relationship with overseas 
marketing consultants, which will allow competitors to deduce the capacity of 
the agents to generate clients; 

• result in defamation causing harm to the business interests of the Third Parties, 
and significantly damage or interfere with contractual or other negotiations; 

• unfairly damage the reputation and viability of the Third Parties and clients who 
participated in the program, due to the negative publicity attached to the 
program; 

• mislead the public; 
• significantly impair the Third Parties, the process and trade secrets; and 
• result in an inaccurate estimation of sensitive financial details of operations. 

 

[60] The Applicant suggests that the Public Body’s submission relating to clause 14(1)(c) of 

the FOIPP Act is vague and speculative, and “presents a second-hand digestion of 

asserted theoretical negative outcomes.”  The Applicant refers to paragraph 66 of 

Alberta Order F2003-04, supra, noting that “ ‘well-intentioned ... caution’ is not a 

sufficient reason for a public body to withhold information”. 

 

 

[61] The “harm test” of clause 14(1)(c) of the FOIPP Act  was set out succinctly by the court 

 in CBC v. Privacy Commissioner& IIDI, supra, at paragraphs 44 to 49.  Based on the 2012 

 Merck case

Standard of Proof 

1

                                                 
1 Merck Frosst Canada Ltd. v. Canada (Health), [2012] 1 SCR 23, 2012 SCC 3 (CanLII) 

 from the Supreme Court of Canada, the court found that the threshold of 
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 proof under clause 14(1)(c) is “more along the continuum toward a probability in the 

 Provincial legislation, but nonetheless points to proof beyond a mere possibility” [para 

 49].  Further, at paragraph 50, the court concluded that the type of evidence that meets 

 this threshold must be “detailed and convincing”, referencing the Ontario Court of 

 Appeal. 

 

[62] Paragraph 66 of Alberta Order F2003-04, supra, states: 

 
[para 66] In Order 96-003, the Commissioner said that “…[The] 
evidence must demonstrate a probability of harm from disclosure and 
not just a well-intentioned but unjustifiably cautious approach to the 
avoidance of any risk whatsoever because of the sensitivity of the 
matters at issue.”  The Commissioner then went on to say that the public 
body must provide evidence of the following to prove significant harm to 
the third party’s competitive position: 

 
(i)  The connection between disclosure of the specific information 
and the harm which is alleged; 
(ii)  How the harm constitutes “damage” or “detriment” to the 
matter; and 
(iii)  Whether there is a reasonable expectation that the harm will 
occur. 

 
 

[63] A more recent Alberta OIPC order, F2014-49, 2014 CanLII 72633 (AB OIPC), has set out 

 the standard of proof under clause 14(1)(c) of the FOIPP Act in further detail, at 

 paragraph 87, as follows: 

 

. . .  the Supreme Court of Canada has clearly enunciated the test to be 
used in access-to-information legislation wherever the phrase “could 
reasonably be expected to” is found (such as in section 16(1)(c)). In 
Ontario (Community Safety and Correctional Services) v. Ontario 
(Information and Privacy Commissioner), 2014 SCC 31 (CanLII), the Court 
stated:  
  

Given that the statutory tests are expressed in identical 
language in provincial and federal access to information 

https://www.canlii.org/en/ca/scc/doc/2014/2014scc31/2014scc31.html�
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statutes, it is preferable to have only one further 
elaboration of that language; Merck Frosst, at para. 195:  

I am not persuaded that we should change 
the way this test has been expressed by the 
Federal Courts for such an extended period 
of time. Such a change would also affect 
other provisions because similar language 
to that in s. 20(1)(c) is employed in several 
other exemptions under the Act, including 
those relating to federal-provincial affairs 
(s. 14), international affairs and defence (s. 
15), law enforcement and investigations (s. 
16), safety of individuals (s. 17), and 
economic interests of Canada (s. 18). In 
addition, as the respondent points out, the 
“reasonable expectation of probable harm” 
test has been followed with respect to a 
number of similarly worded provincial 
access to information statutes. Accordingly, 
the legislative interpretation of this 
expression is of importance both to the 
application of many exemptions in the 
federal Act and to similarly worded 
provisions in various provincial statutes.

This Court in Merck Frosst adopted the “reasonable 
expectation of probable harm” formulation and it should 
be used wherever the “could reasonably be expected to” 
language is used in access to information statutes. As the 
Court in Merck Frosst emphasized, the statute tries to 
mark out a middle ground between that which is probable 
and that which is merely possible. An institution must 
provide evidence “well beyond” or “considerably above” a 
mere possibility of harm in order to reach that middle 
ground: paras. 197 and 199. This inquiry of course is 
contextual and how much evidence and the quality of 
evidence needed to meet this standard will ultimately 
depend on the nature of the issue and “inherent 
probabilities or improbabilities or the seriousness of the 
allegations or consequences”:  Merck Frosst, at para. 94, 
citing F.H. v. McDougall, 2008 SCC 53 (CanLII) , [2008] 3 
S.C.R. 41, at para. 40.   

  
[Emphasis added.]  
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 Thus, the evidence required to prove a reasonable expectation of harm must be well 

beyond mere possibility, and must be detailed and convincing. 

 

 

[64] The Third Parties are financial services companies who were approved by the Public 

Body to match eligible immigrant investors with eligible P.E.I. companies, to facilitate 

investment agreements between the parties, and to administer or submit the 

investment agreements to the Public Body for approval under the PNP.  The various 

business services the Third Parties offer were promoted on their websites, including but 

not limited to intermediary investment services.  I note, in addition, that the Third 

Parties’ intermediary investment services, in most cases, are not limited to the P.E.I. 

PNP alone. 

Subclauses 14(1)(c)(i) and (iii) 

 

[65] The specific intermediary services of the Third Parties under the PNP were promoted on 

the Public Body’s website as approved investment intermediaries.  Although the eligible 

P.E.I. companies were required to use the services of one of the Third Parties, several of 

the Third Parties facilitated and administered other investment programs, and 

performed a variety of other business services. 

 

[66] The Public Body oversees the PNP.  It approves the applications by P.E.I. companies 

eligible to participate in the PNP, it approves applications by immigrants eligible to 

participate in the PNP, and it approves any investments made that are eligible under 

the PNP.  The Public Body approved the Third Parties as PNP intermediaries, and the 

participants were required to use only the services of one of the Third Parties. 

 

[67] From reading the submissions of the Public Body and Third Parties, including the 

examples set out above, I have inferred that each submission falls under subclause 
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14(1)(c)(i) or 14(1)(c)(iii) of the FOIPP Act, such that disclosure could reasonably be 

expected to, (i) harm significantly the competitive position or interfere significantly with 

the negotiating position of a third party, and/or (iii) result in undue financial loss or gain 

to any person or organization.  I am unable to find evidence of a reasonable expectation 

of harm that would be considered more than speculation or possibility.  A summary of 

the arguments of the parties relating to harm, and my analysis of each argument, 

follows: 

 

• That disclosure would reveal the volume of services provided by the Third 
Parties, thereby allowing for the PNP revenues of each of the Third Parties to be 
easily calculated, resulting in assumptions about their financial viability and 
minimum net worth. 

o   I have already found, on the evidence, that it is impossible to determine 
precise revenues from the Record at issue.  While assumptions might be made, 
such assumptions would be misinformed. 
 

• That disclosure would damage the reputation of the Third Parties as a result of 
the public’s overwhelmingly negative opinion about the PNP to the benefit of 
competitors.   

o   The participation of the Third Parties as intermediaries for the PNP is already 
publicized.  Further, neither the Public Body nor the Third Parties have proven 
that harm to the Third Parties’ reputation would result from disclosure of the 
information in the Record at issue.  Indeed, even a cursory review of the 2009 
Auditor General’s Report notes several comments relating to the important 
function of the Third Parties (pp. 42 and 44, for example).  At page 44, the 
report describes the intermediary role as “critical to the success of the 
Provincial Nominee Program.”.  Further, despite this high praise, the report sets 
out that under every financing structure, the intermediary fee is significantly 
lower than the foreign agent fee. 
   

• That disclosure would cause undue financial loss to clients of the Third Parties 
also believed to be involved in the PNP.   

o   Again, as no third party client information is disclosed, there is no evidence of 
undue financial loss.  Not only has financial loss or gain not been proven 
beyond mere possibility, but the evidence falls far short of “undue” financial 
loss or gain. 

 

• That the Third Parties’ clients would suffer from a breach of trust. 
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o   This is certainly not proven, as no third party client information is disclosed by 
the Record at issue. 
 

• That the Third Parties’ competitive position will be harmed, giving competitors 
an undue advantage.   

o   While the Record at issue does estimate a level of involvement of each of the 
Third Parties, I have been provided with no proof that this disclosure will lead 
to a loss of competitive advantage of the Third Parties, or undue financial gain 
by competitors.  This is conjecture.  The parties claim that disclosure of the 
Record at issue will lead to insights into their business and about relationships, 
but no specific insights have been pointed out. 
 

• That competitors will have insight into the Third Parties’ marketing consultant 
relationships.   

o   I have already characterized the information in the Record at issue as very 
limited and imprecise.  The level of insight that might arise would be no more 
than guesswork. 
 

• That disclosure would result in defamation causing harm to the business 
interests of the Third Parties, and significantly damage or interfere with 
contractual or other negotiations.   

o   Defamation is a tort for which a third party has a cause of action against the 
defamer, if it occurs; however, there is no evidence presented which would 
lead me to conclude that the disclosure of the Record at issue would incite 
anyone to commit a tort. 

 

[68] The Public Body and Third Parties also rely on Order No. FI-10-007, which was 

subsequently overturned on this point upon judicial review in CBC v. Privacy 

Commissioner & IIDI.  The arguments relating to harm in that review are remarkably 

similar to the review before me.  The court’s comments relating to these arguments are 

set out in the following paragraph. 

 

[69] Upon quoting several examples of the arguments the Third Parties submitted to the 

 Acting Commissioner in Order No. FI-10-007, the court, in CBC v. Privacy Commissioner& 

 IIDI, supra, stated: 

 
[57] . . .  These are examples of the kind of information the 
Commissioner received and relied upon. They amount to nothing more 
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than possibility, conjecture, or speculation. The Commissioner concluded 
at p. 32 of her decision: 
 

I find that the harm described in clause 14(1)(c) of the 
FOIPP Act has been amply proved by the submissions of 
the Public Body and the Third Parties. 

 
From my review of the record, that conclusion is unreasonable. 
 
[58] The Commissioner goes on to write at pp. 32 and 33 of her 
decision: 
 

I am persuaded by the arguments of the Third Parties that 
the majority of the Third Parties would suffer significant 
harm to their business if any information about their 
involvement in PNP were to be made public. 

 
There is nothing in the record to support a finding the third parties 
would suffer any harm, let alone significant harm, and therefore this 
conclusion drawn by the Commissioner is also unreasonable. 
 
[59] . . .  Further, there is no evidence other than possibility or 
speculation the release of the name of the corporation will result in 
undue financial loss or gain to any person or organization. It appears 
from the words chosen by the Legislature that financial loss or gain is 
permissible if it results from the disclosure of information contemplated 
by s. 14. It is only if the disclosure results in “undue” financial loss or gain 
that it is caught by the Act. 

 
[70] The Public Body and Third Parties have made several inter-related submissions about 

harm that may arise from disclosure of the Record at issue.  These submissions all 

center on the possibility that disclosure will result in misleading the public.  They submit 

that inaccurate estimates may be made of the information in the Record at issue, and 

that the Third Parties’ reputations would be unfairly damaged, potentially resulting in 

defamation, all of which would harm their business interests.  The issue of the public 

misinterpreting information disclosed by a record was also addressed in Alberta OIPC 

Order F2014-49, supra, at paragraphs 89 and 90, as follows: 
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[para 89]     Regarding the arguments made under sections 16(1)(c)(i) and 
(iii) (which both alleged a loss of negotiating position and the potential 
loss of jobs or recruitment opportunities for the listed organizations), 
similar arguments were made and rejected in the Ontario and Nova 
Scotia cases. In Ontario Order P-373, the former Assistant Commissioner 
stated:  
  

I find the evidence regarding harm that could result from a 
negative interpretation of the information contained in 
the records is not sufficient to establish the third part of 
the section 17(1) [equivalent to section 16(1) of Alberta’s 
Act] exemption test. In my view, the evidence consists of 
generalized assertions of fact in support of what amounts 
to, at most, speculation of possible harm.  

  
[para 90]     This finding was upheld by the Ontario Court of Appeal. In 
this case, the Public Body has likewise not offered any evidence to 
support its assertions that the disclosure of the lists would have the 
result posited by the Public Body. 

 

[71] The Alberta Commissioner found that the assertion that information could be 

misleading to a reader was not sufficient to satisfy the evidentiary burden of reasonable 

expectation of harm [para 92].  Similarly, I cannot conclude, based on the Public Body’s 

and Third Parties’ assertions alone, that disclosure of the Record at issue will lead to 

misleading the public, nor, further, that such misleading will result in the harms 

claimed. 

 

[72] One of the Third Parties also argues as follows: 

 

Furthermore, any interested applicant would be able to ascertain the 
relative availability of additional PNP units that could be issued to us or 
another Investment Intermediary, based on an internal proportional 
quota system administered by IIDI from time to time.  It would create, to 
borrow the cliché, an unfair playing field where some (the applicant in 
this case) would have more inside knowledge than others on the status 
and strategies of the game. 
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Aside from this submission by one of the Third Parties, I have been given no evidence 

that the PNP has an internal proportional quota system.  Again, this scenario is purely 

speculative. 

 

[73] Based on the foregoing analysis, I find that the Public Body has not proven the harms 

outlined in subclauses 14(1)(c)(i) and (iii) of the FOIPP Act, beyond that of mere 

possibility.   

 

 

[74] Two of the Third Parties argue that disclosure of the information at issue could result in 

necessary information no longer being supplied to the Public Body when it is in the 

public interest that similar information continue to be supplied [s. 14(1)(c)(ii)].  One of 

the Third Parties submits: 

Subclause 14(1)(c)(ii) 

 
It is an important part of the PNP that the parties involved make a full 
and frank disclosure to IIDI about the details of the investment 
agreements.  In order to do so, the parties must be confident that IIDI 
will protect the confidentiality of their sensitive commercial and financial 
information.  It is not in the public’s interest for IIDI to undermine the 
trust and integrity of the confidential agreements executed between the 
investment parties or to breach the duty of [confidentiality] it undertook 
when it accepted the PNP applications or approved the investment 
transactions.  The disclosure of the information being requested would 
result in such a breach and would undermine the integrity of the 
program in its entirety. 

 

[75] One of the Third Parties claims, in addition, that the information would reveal trade 

 secrets, and that disclosure could result in similar information no longer being provided, 

 and states: 

 
Release of this information would contravene our understanding of the 
relationship between government bodies and third party companies.  As 
such we would have hesitation providing certain [information] to public 
bodies in the future and would disrupt the open and collaborative 
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working relation that has developed through our involvement with the 
PNP. 

 

[76] I speak specifically to this harm in Order No. 06-003, Re Department of Health, 2006 

CanLII 39086 (PE IPC), at page 18, and state: 

 

In order for the Public Body to properly rely on subsection 14(1)(c)(ii), it 
must satisfy two requirements. Firstly, the disclosure must reasonably be 
expected to result in similar information no longer being supplied to the 
Public Body, not just by one third party, but by all those who provide the 
information. Secondly, it must be in the public interest that similar 
information continues to be supplied to the public body. 

  

[77] The Public Body relies upon the court’s findings relating to number of PNP units in CBC 

v. Privacy Commissioner & IIDI.  At paragraphs 52 and 53 of that case, it can be seen 

that this review is distinguishable from that case, upon its facts.  In that case, the court 

upheld the Acting Commissioner’s conclusion that disclosure of the number of units 

would “lead directly to information about the Third Parties’ financial viability, minimum 

net worth, sources of funding, etc.”.  The third parties in CBC v. Privacy Commissioner & 

IIDI were eligible P.E.I. companies who received investments under the PNP, not 

intermediaries.  In the review before me, the number of units reveals very little and 

imprecise information about the Third Parties. 

 

[78] I have already concluded that the information in the Record at issue was not “supplied” 

by the Third Parties; therefore, the Public Body has not satisfied the first requirement 

of subclause 14(1)(c)(ii) of the FOIPP Act, as set out in Order No. 06-003.  Further, out of 

all the submissions received by me from the Third Parties, and the submissions 

previously provided by the Third Parties to the Public Body, only two of the Third 

Parties raise this particular harm, and neither argues the public interest that similar 

information continues to be supplied.  Thus, there is insufficient evidence to prove a 

reasonable expectation of the harm outlined in subclause 14(1)(c)(ii). 
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[79] The Third Parties are businesses whose rational goal is to operate with a view to a 

 profit.  Each was in the business of, among other pursuits, acting as intermediaries for 

 P.E.I.’s PNP.  It is publicly known that the Third Parties were paid for their vital services, 

 as they should be.  In my view, disclosing the number of units each of the Third Parties 

 processed annually is simply a summary of the amount of approved business each 

 conducted for this particular category of client under a provincially-run immigrant 

 investor program.  No detailed and convincing proof of harm from disclosure of this 

 information has been provided to me by the Public Body, or by any of the Third Parties. 

 

[80] I find that the Public Body has not met its burden of proof for the third element of the 

three-part test required for the exception to disclosure under subsection 14(1) of the 

FOIPP Act.  As the Record at issue must satisfy all three clauses of subsection 14(1) to 

qualify for the exception, I find that the Public Body was not obliged or entitled to 

withhold the Record at issue from the Applicant. 

 

 General Conclusions regarding Section 14 of the FOIPP Act: 

[81] Throughout the above analysis, I have undertaken the careful balance required by 

section 2 of the FOIPP Act.  It is my expectation that public bodies will review the 

findings of this decision, and Order Nos. FI-15-003, Department of Family and Human 

Service, Re, FI-15-004, Health PEI, Re, and FI-15-005, Department of Health and 

Wellness, Re, released concurrently with this decision, as a further guide to help 

determine the types of business information that section 14 of the FOIPP Act is meant 

to protect. 

 

[82] During the review process, one of the Third Parties in this review made the following 

comments: 

 
The applicant’s identity is not made known to me; yet, the applicant 
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wants to know about how many investors my company has and how 
much money each of them has invested?  Does that seem fair? 
 
I have no problem with anyone being able to access aggregated numbers 
of dollars generated by Government for this program or how the 
program was operated by Government or how the revenues generated 
were spent.  These are legitimate questions about how Government 
operates.  Because my company participated in this program does not 
entitle the applicant to know my company’s financial information. 

 

 This Third Party is agreeable to giving the public access to information regarding how 

 the PNP was operated.  In my view, annual statistics regarding the number of PNP units 

 processed by the seven intermediaries approved by the provincial government adds to 

 the public’s understanding of the operation of the PNP. 

 

Issue 2: Section 15 of the FOIPP Act - Did the head of the Public Body meet the  
  required elements of section 15 of the FOIPP Act in refusing the   
  Applicant access to information on the grounds that disclosure would  
  be an unreasonable invasion of the Third Parties’ personal privacy? 

 

[83] The head of the Public Body relies on subsection 15(1) and subclause 15(4)(g)(ii) of the 

FOIPP Act in refusing the Applicant access to the Record at issue on the grounds that 

disclosure would be an invasion of the Third Parties’ privacy.  He argues as follows: 

 

Although the Privacy Commissioner found in FI-10-007 that Section 15 of 
the FOIPP Act does not extend protection to companies, the 
Commissioner did go so far as to suggest that “piercing the corporate 
veil” may be necessary in the PNP context as many of the companies 
involved were actually small, individually-owned businesses who 
incorporated only to meet PNP requirements.  This recognizes the reality 
in PEI that individuals are often more well known to the public than the 
companies they represent as directors, officers and shareholders.  The 
same applies to the third party intermediaries.  Releasing the number of 
PNP units processed by each would directly implicate the individuals who 
manage and own those companies.  The Public Body submits that such 
disclosure would be an unreasonable invasion of personal information 
belonging to these individuals. 
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[84] Several of the Third Parties also rely on section 15 of the FOIPP Act, generally, and  one 

Third Party makes a similar argument to the Public Body: 

 
The Company acknowledges that FOIPP applies only to “personal 
information” as defined as “recorded information about an identifiable 
individual” and that information belonging to corporations does not fall 
within this definition as such.  However, the Company submits that the 
personal information contained in the records at issue does belong to 
directors, officer and shareholders of the Company as individuals as well 
as the directors, officer and shareholders of its investor and investee 
clients.  As stated above, the Company submits that the Commissioner 
must consider the records as a whole, including the underlying 
agreements from which the statistical information is drawn.  The 
information being sought would fall within the definition “personal 
information” under section 1.(i)(i) and 1.(i)(vii) of FOIPP as the records 
contain information about individuals’ names and financial histories. 
 

  
[85] Subsection 15(1) and subclause 15(4)(g)(ii) of the FOIPP Act, supra, state: 

 
15.  (1)  The head of a public body shall refuse to disclose personal 
information to an applicant if the disclosure would be an unreasonable 
invasion of a third party’s personal privacy.  

. . . 
(4) A disclosure of personal information is presumed to be an 
unreasonable invasion of a third party’s personal privacy if 

. . . 
(g) the personal information consists of the third party’s name 
where  

. . . 
 (ii) the disclosure of the name itself would reveal personal 
 information about the third party; 

 

[86] The process required to properly apply section 15 of the FOIPP Act to information in a 

record is set out in detail in Order No. FI-15-005, Department of Health and Wellness, 

Re, released concurrently with this order.  It is a two step process.  In the first step, it 

must be determined whether the information at issue is personal information pursuant 
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to clause 1(i).  If the information at issue is not personal information, section 15 will not 

apply, because there would be no unreasonable invasion of personal privacy.  The 

second step is necessary only if the information at issue is found to be personal 

information.  At that point, a determination must be made regarding whether 

disclosure of the personal information would constitute an unreasonable invasion of 

personal privacy.  The other subsections of section 15 are then examined.  

 

[87] The question of relying on section 15 of the FOIPP Act to withhold personal information 

of a company has been addressed by this office in previous orders.   Order No. FI-10-

007 speaks specifically to the issue of personal information of the Island businesses who 

participated in the PNP.  As Acting Commissioner Haldemann pointed out in that order, 

the information at issue must be “personal information” in order to invoke an analysis 

of section 15.  The definition of “personal information” may be found at clause 1(i), 

which states: 

 
1.  In this Act 

. . . 
(i)   “personal information” means recorded information about an 
identifiable individual, including . . . [subclauses 1(i)(i) to (ix) set out 
specific examples that are included in the definition] 

 

[88] The Public Body and Third Parties essentially argue that, although their personal 

information is not contained in the Record at issue, some personal information 

may be obtained by virtue of a public record, such as a corporation’s search.  

This would include, for example, the names of directors, officers and 

shareholders of the Third Parties.  A similar argument was made to the Acting 

Commissioner in Order No. FI-10-007, supra, at page 24, where Acting 

Commissioner Haldemann found, as  follows: 

 
Personal information means recorded information about an identifiable 
individual. An “individual” is, in common usage, a single person or item 
as distinct from a group. In my opinion, the word “individual” means a 
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single human being rather than a company, which is a group of persons.  
A company is a person by definition under the Interpretation Act, but a 
company is not an individual. Section 15 of the FOIPP does not apply to 
the Third Parties in this case because they are all companies. I will not be 
considering further argument by any of the parties on section 15. Further 
elaboration on section 15 of the Act as it relates to individuals can be 
found at PEI Order No. FI-10-001, at page 10. 

 

[89] Order FI-10-007 was judicially reviewed, and the decision of the Acting Commissioner as 

it relates to section 15 was upheld by the Supreme Court of P.E.I. in CBC v. Privacy 

Commissioner & IIDI, supra.  Paragraph 21 of that decision states: 

 

  [21] The Commissioner reasoned one did not have to go through the 
exercise suggested by IIDI, but merely had to look to the definition of 
“personal information” in the Act.  

. . . 
The Commissioner is dealing with and applying her home statute. She 
obviously dealt with s. 15 in this context in a prior order. That 
experience, when taken in combination with her application of the 
applicable definitions in the Act, led her to a conclusion regarding the 
applicability of s. 15 which I believe is reasonable and therefore ought 
not to be interfered with. 

 

It is notable that Mr. Justice Cheverie found Acting Commissioner Haldemann’s decision 

as it related to section 15 to be not only reasonable, but also correct (at paragraph 66). 

 

[90] In its submissions, the Public Body referenced the former Acting Commissioner’s 

 expression “piercing the corporate veil” in Order FI-10-007.  This was addressed by the 

 court in CBC v. Privacy Commissioner & IIDI, supra, at paragraph 64.  The court stated: 

 

[64] . . .  The Commissioner invoked the principle and couched it in 
quotation marks to make it clear she was applying the principle so as to 
protect the principals of the companies from the significant harm she 
perceived was coming their way.  As I have already concluded in my 
analysis of s. 14 of the Act, there was no evidence to support such a 
conclusion in any event. 
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[91] In my view, the concept of “piercing the corporate veil” is a common law principle 

which may initiate directors’, officers’ or shareholders’ liability where there would 

ordinarily be none.  It has no application to this review.  Further, as to the Third Parties’ 

argument that I should consider the records as a whole, including the underlying 

agreements, I would only consider other records if their information were somehow 

disclosed by the Record at issue.  This is not the case.  

   

[92] “Personal information” means recorded information about an identifiable individual.  

Because a company is not an individual, I therefore find that section 15 of the FOIPP Act 

does not apply to the information in the Record at issue.   The Record at issue does not 

contain personal information. 

 

 VI. Other Issues:  Section 8 – Duty to Assist 
 
[93] Subsection 8(1) of the FOIPP Act establishes a duty upon a public body to respond to 

 an applicant’s access request openly, accurately and completely.  Neither the Public 

 Body nor the Applicant has made submissions relating to section 8, but I am moved to 

 acknowledge this section based on my review of the Record at issue and the process 

 carried out by the Public Body in responding to the Applicant’s access request.  I remind 

 the Public Body to be mindful of its duty to assist applicants, especially in relation to its 

 timeliness of responses under section 9 and subsections 12(1), (2) and (3).  I also note 

 the importance of the quality of a public body’s responses to an applicant during the 

 access process, in accordance with subsections 10(1), 12(4) and 28(4).  I appreciate that 

 the Public Body created a record from the information in its custody and control, 

 showing its willingness to assist. 
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VII. FINDINGS 

 

[94] Subsection 14(1) of the FOIPP Act requires that all three of its clauses (a), (b) and (c) be 

satisfied in order for the head of a public body to withhold requested information from 

an applicant. 

 

 1. With respect to clause 14(1)(a) of the FOIPP Act, I find that disclosing the Record 

at issue will not reveal trade secrets of the Third Parties as described at 

subclause 14(1)(a)(i), but it does reveal limited commercial information and 

imprecise financial information of the Third Parties, as described at subclause 

14(1)(a)(ii).  However, because the information in the Record at issue is not “of 

the Third Parties”, the requirements of clause 14(1)(a) of the FOIPP Act have not 

been met. 

 

 2. With respect to clause 14(1)(b) of the FOIPP Act, I find that there is no evidence 

that the Third Parties supplied the information contained in the Record at issue, 

and that the information contained in the Record at issue, therefore, was not 

supplied by the Third Parties in confidence. 

 

 3. With respect to clause 14(1)(c) of the FOIPP Act, I find that it has not been 

proven that disclosure of the Record at issue would result in harm to the Third 

Parties, as described in subclause (i), nor that disclosure will harm significantly 

the competitive position or interfere significantly with the negotiating position 

of the Third Parties; or in subclause (ii), that disclosure will result in the Third 

Parties no longer supplying similar information to the Public Body when it is in 

the public interest that similar information continue to be supplied; or in 

subclause (iii), that disclosure will result in undue financial loss or gain to any 

person or organization. 
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[95] I find that the head of the Public Body did not provide sufficient evidence or argument 

to prove that it was required to withhold the Record at issue from the Applicant under 

subsection 14(1) of the FOIPP Act.  I further find that the Record at issue was 

improperly withheld from the Applicant. 

 

[96] I find that the head of the Public Body did not properly apply subsection 15(1) of the 

FOIPP Act in making his decision to refuse access to the Record at issue, as the Record 

at issue contains no personal information. 

 

 VIII. ORDER 

 

[97] Under subsection 66(2) of the FOIPP Act, I may, at my discretion, order the head of a 

public body to disclose a record at issue.  Having found the head of the Public Body was 

not authorized under subsection 14(1), or under subsection 15(1), of the FOIPP Act, to 

withhold the Record at issue, I order the head of the Department of Economic 

Development and Tourism to disclose to the Applicant the Record at issue to this 

review, which record is described as follows: 

   

 the seven-page document created by the Public Body on February 18, 2010, 
entitled “Statistics from P.E.I. PNP”, reflecting an annual breakdown of the 
number of immigrant nomination certificates that were issued by the Public 
Body relating to agreements under the PNP that were facilitated by each of the 
Third Parties approved by the Public Body to be the financial intermediaries 
under the program. 
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[98] I thank all parties for their submissions.  According to subsection 68(1.1) of the FOIPP 

Act, the Public Body shall not take any steps to comply with this order until the end of 

the time for bringing an application for judicial review of the order under section 3 of 

the Judicial Review Act, R.S.P.E.I. 1988, c J-3.  

         

 

      ________________________________ 

      Karen A. Rose 
Information and Privacy Commissioner 


