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Summary: 

An applicant requested access to a ten-year agreement between the Department of Health and 
a third party, signed in 2006.  The third party made representations to the Department of 
Health supporting its position that the agreement not be disclosed to the applicant based on 
subsection 14(1) of the Freedom of Information and Protection of Privacy Act (the “FOIPP Act”).  
The third party argued that disclosing the agreement would be harmful to its business interests.  
The Department of Health was subsequently renamed the Department of Health and Wellness.  
On considering the third party’s representations and reviewing subsection 14(1) of the FOIPP 
Act, the head of the Department of Health and Wellness made the decision that disclosing the 
agreement to the applicant would not be harmful to the business interests of the third party.  
The third party asked for a review of this decision.  The Commissioner found that some of the 
information contained in the agreement was commercial and financial information, but that the 
information did not meet the other two required elements of clause 14(1)(a). The 
Commissioner also found that the information at issue in the agreement did not meet the 
requirements of clause 14(1)(b) or 14(1)(c).   The Commissioner confirmed the decision of the 
head of the Department of Health and Wellness to disclose the agreement to the applicant. 
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Statutes Considered:  Freedom of Information and Protection of Privacy Act, RSPEI 1988, 
c F-15.01, ss. 1(n), 2, 14(1), 65(3), Ambulance Services Act, RSPEI 
1988, c A-10.01, s. 4 

 
Decisions Considered: Order No. 03-006, Department of Development and Technology, 

Re, 2003 CanLII 52562 (PE IPC) 
Department of Family and Human Services, Re (31 August 2015), 
Charlottetown FI-15-003 (PE IPC)  

    Order No. FI-10-001, P.E.I. Lending Agency (Re), 2010 CanLII 7313 
(PE IPC) 

    Order PO-2010, Ontario (Natural Resources) (Re), 2002 CanLII 
46412 (ON IPC)  

    Wolfville (Town), 2015 CanLII 39148 (NS FOIPOP) 
    Order 2000-005, 2000 CanLII 28716 (AB OIPC) 

Order PO-2043, Ontario (Northern Development and Mines) (Re), 
2002 CanLII 46445 (ON IPC) 

    Order F15-44, City of Kelowna, Re, 2015 BCIPC 47 (BC OIPC) 
Department of Economic Development and Tourism, Re (31  

 August 2015), Charlottetown FI-15-002 (PE IPC) 
    Order F2014-35, 2014 CanLII 58951 (AB OIPC) 

Order No. 06-007, Prince Edward Island (Agriculture, Fisheries and 
Aquaculture) (Re), 2006 CanLII 60800 (PE IPC) 

    Order 98-013, 1998 CanLII 18634 (AB OIPC) 
 
Other Resources Cited: Prince Edward Island Freedom of Information and Protection of 

Privacy Guidelines and Practices Manual (May 2006) 
 
 
 I. BACKGROUND 

 

[1] An applicant (“the Applicant”) applied for access to a ten-year agreement between the 

Department of Health and a third party (the Third Party”), signed in 2006.  The 

Department of Health gave the Third Party an opportunity to share its views on 

disclosing the agreement to the Applicant.  The Third Party asked that the agreement 

not be disclosed, claiming that disclosure would impact negatively on its bargaining 

position, and would reveal trade secrets.  The Department of Health was subsequently 

renamed the Department of Health and Wellness. 
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[2] After considering the Third Party’s representations, and reviewing subsection 14(1) of 

the Freedom of Information and Protection of Privacy Act, RSPEI 1988, c F-15.01 (the 

“FOIPP Act”), the head of the Department of Health and Wellness decided that 

disclosing the agreement to the Applicant would not be harmful to the business 

interests of the Third Party, as the information in the agreement did not meet the 

requirements of section 14.  The Third Party sought a review of this decision.  During the 

course of the review, Health PEI, an agency of the Department of Health and Wellness, 

acted as public body on behalf of the Department of Health and Wellness (the “Public 

Body”). 

 

 II. RECORD AT ISSUE 

 

[3] There is one record at issue in this review, being a ten-year contract between the 

Department of Health and the Third Party, signed in 2006 (“the Agreement”).  The 

information contained in the Agreement includes agreed provisions detailing required 

services, performance standards, equipment and facilities, personnel, insurance, 

permits and licenses, taxes, and representations.  Further, it sets out breach and 

termination processes, financial and compensation provisions, and other special and 

general provisions.  Six related schedules, four related appendices, and an agreement 

between the Third Party and a sub-contractor, also form part of the Agreement. 

 

 III. ISSUE 

 

[4] The issue to be decided in this review is as follows: 

 
Section 14 of the FOIPP Act:  Disclosure harmful to business interests of a third party - 
Was the Public Body correct in its decision to provide the Applicant access to the 
Agreement on the grounds that it did not meet the required elements of subsection 
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14(1) of the FOIPP Act, and, therefore, disclosure would not be harmful to the business 
interests of the Third Party? 

 

 IV.  BURDEN OF PROOF 

 

[5] When an inquiry relates to a decision to give an applicant access to a contract that 

contains information about a third party, the burden of proof lies with the third party 

for all three elements of subsection 14(1) of the FOIPP Act.  Citing from Order No. 03-

006, Department of Development and Technology, Re, 2003 CanLII 52562 (PE IPC), at 

page 3, 

 
 Section 65(3) of the Freedom of Information and Protection of Privacy Act 

states as follows: 
 

65.   (3) If the inquiry relates to a decision to give an 
applicant access to all or part of a record containing 
information about a third party, 
 (a) in the case of personal information, it is up to 
the applicant to prove the disclosure of the information 
would not be an unreasonable invasion of the third party’s 
personal privacy; and 
 (b) in any other case, it is up to the third party to 
prove that the applicant has no right of access to the 
record or part of the record. 

 
In essence, the Third Party has the burden of proof where the public body 
has decided to disclose records in accordance with the Act and the Third 
Party wishes to have the records withheld from the Applicant.   The Third 
Party must prove that disclosure of the records will be harmful to its 
business interests in accordance with section 14. 
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V. DISCUSSION 

 

 Subsection 14(1) of the FOIPP Act:  Disclosure harmful to business interests of a third 
party    

 

[6] Subsection 14(1) of the FOIPP Act is a mandatory exception to disclosure.  It stipulates 

that a public body cannot disclose certain categories of business information belonging 

to third parties.  Subsection 14(1) of the FOIPP Act states, as follows: 

 

14. (1) Subject to subsection (2), the head of a public body shall refuse to 
disclose to an applicant information  

(a)  that would reveal 
(i) trade secrets of a third party, or 
(ii) commercial, financial, labour relations, 
scientific or technical information of a third 
party; 

(b)  that is supplied, explicitly or implicitly, in confidence; 
and 
(c)  the disclosure of which could reasonably be expected 
to 

(i) harm significantly the competitive position or 
interfere significantly with the negotiating position 
of a third party, 
(ii) result in similar information no longer being 
supplied to the public body when it is in the public 
interest that similar information continue to be 
supplied, 
(iii) result in undue financial loss or gain to any 
person or organization, or 
(iv) reveal information supplied to, or the report of, 
an arbitrator, mediator, labour relations officer or 
other person or body appointed to resolve or 
inquire into a labour relations dispute. 

 

[7] As I note in Order No. FI-15-003, Family and Human Services, Re, released concurrently 

with this order, determining the applicability of section 14 of the FOIPP Act requires a 
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careful balancing of the goals of openness and transparency of government with the 

specified business interests of third parties.  This careful balance arises from section 2 of 

the FOIPP Act, and is paramount as I consider each clause of section 14. 

 

[8] To qualify for the exception to disclosure under subsection 14(1) of the FOIPP Act, the 

information in the Agreement must satisfy every element of a three-part test.  Order 

No. FI-10-001, P.E.I. Lending Agency (Re), 2010 CanLII 7313 (PE IPC), describes this 

subsection, at page 7: 

 
Subsection 14(1) of the FOIPP Act is a mandatory exception that requires 
a public body to refuse the disclosure of a record, or part of a record, if all 
of the components of subsection 14(1) of the Act are met.  The test set 
out in subsection 14(1) of the Act requires that a record, or part of a 
record, must satisfy the whole of subsection (1); i.e., the provisions of (a) 
and (b) and (c) are met.  In other words, the information that the Public 
Body must refuse to disclose under section 14 of the Act must be 
information that, (a) would reveal trade secrets or commercial, financial, 
labour relations, scientific or technical information of a third party; and 
(b) is supplied, explicitly or implicitly, in confidence; and

 

 (c) would be 
reasonably expected to result in one or more of the outcomes listed in 
clause 14(1)(c) of the Act.  The important thing about subsection 14(1) of 
the Act is that all three of these elements must be present in the 
particular circumstances of the case. 

[9] Based on subsection 14(1) of the FOIPP Act, when one of the requirements of clause 

14(1)(a), the whole of clause 14(1)(b), and one of the requirements of clause 14(1)(c), 

are satisfied, a public body must apply the mandatory exception to disclosure, and deny 

an applicant access to the information. 

 

[10] The Third Party did not consent to disclosure of the Agreement.  The Third Party 

submitted representations to the Public Body during the course of processing the access 

request, and advised the Public Body that releasing the information publicly may have a 

negative impact on its bargaining position in labour negotiations.  The Third Party 
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claimed that disclosing the Agreement would also reveal trade secrets relating to 

deployment plans and system status management.   

 

[11] The Public Body submits that the information contained in the Agreement does not 

meet the criteria under subsection 14(1) of the FOIPP Act for non-disclosure.  The Public 

Body further submits that the Third Party has not met its burden of proof that the 

information contained in the Agreement meets the criteria under subsection 14(1).  

Therefore, the Public Body concludes that there are no grounds to withhold the 

information from disclosure to the Applicant. 

 

[12] The Applicant does not have access to the content of the Agreement, and was therefore 

unable to make a fully informed submission regarding disclosure.  However, the 

Applicant relies on the submissions of the Public Body to disclose the Agreement.  

 

 Clause 14(1)(a), Types of information 

[13] The first element of the FOIPP Act’s subsection 14(1) analysis requires that the 

information, if disclosed, would reveal trade secrets of a third party, or commercial, 

financial, labour relations, scientific or technical information of a third party. 

 

[14] In its submissions on review, the Third Party states, 

 
The Agreement between [the Third Party] and the DHW contains a 
significant amount of financial and commercial information and 
information containing trade secrets of [the Third Party]’s pricing and 
staffing methods.  In particular, sections of the Agreement contain 
financial and compensation provisions which list annual payments made 
to [the Third Party] by DHW and terms for adjustment of these amounts.  
Certain schedules of the Agreement also include information which was 
provided directly by [the Third Party] and copied into the Agreement.  
These schedules disclose how [the Third Party] staffs base locations and 
how it calculates employee unit hours per week.  This information is used 
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to calculate labour costs and is viewed by [the Third Party] as proprietary 
trade secrets which give it an advantage over competitors. 

 
In its May 6, 2010 submissions, the DHW acknowledged that the 
Agreement contains financial information of [the Third Party], specifically 
terms for annual payments for the delivery of . . . services.  The 
information contained in the Agreement and its supporting documents 
contain valuable informational assets belonging to [the Third Party].  
These informational assets reflect the approach and methodology 
employed by [the Third Party] in providing . . . services in PEI.  Trade 
secrets include methods by which [the Third Party] supplies staff, 
equipment and services across PEI and methods which enable [the Third 
Party] to accurately estimate costs. [The Third Party] guards against 
unnecessary disclosure of this information as it is unique in the industry 
and valuable to its business. [The Third Party] submits that the 
information sought by the Applicant would fall within the definition of 
trade secrets as contemplated in Ontario IPC Order PO-2010. 

 
The Agreement also contains commercial information relating to the 
buying, selling and exchange of . . . services along with financial 
information relating to contract prices, costs, money and its use and 
distribution throughout [the Third Party].  Specific data is also included in 
the Agreements regarding labour costs, operating costs and accounting 
methods which would clearly be in line with other examples of financial 
information as set out in Ontario IPC Order PO-2010. 

 
Based on the above, the information contained in the Agreement would 
clearly meet the first branch of the Section 14(1) test. 

 

 

[15] The Third Party submits that the information in the Agreement refers to the methods by 

which it supplies staff, equipment and services across P.E.I., and methods that enable it 

to accurately estimate costs.  The Third Party further submits that this information is 

unique in the industry and has value.  In addition, the Third Party submits that schedules 

to the Agreement disclose how it staffs base locations, and how it calculates employee 

unit hours per week, which information is used by the Third Party to calculate labour 

costs.  The Third Party considers all of this information to be proprietary trade secrets.     

Trade Secrets: 
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[16] In support of its position, the Third Party relies on an order of the Ontario Information 

and Privacy Commissioner, No. PO-2010, Ontario (Natural Resources) (Re), 2002 CanLII 

46412 (ON IPC).  While that order does define trade secrets in a manner consistent with 

the definition set out below, it is notable that the adjudicator in that order found that 

the records did not contain or reveal trade secrets, and that “[w]hile the records relate 

to the appellant’s (and others’) proposed commercial activity, they do so only 

peripherally” [page 4]. 

 

[17] The definition of “trade secret” is found at clause 1(n) of the FOIPP Act.  It lists various 

types of information considered a trade secret, together with four required 

components.  Clause 1(n) defines “trade secret”, as follows: 

 
1.  In this Act 

. . . 
 (n)  “trade secret” means information, including a formula, 
 pattern, compilation, program, device, product, method, 
 technique or process 

 (i)  that is used, or may be used, in business or for any 
 commercial purpose, 
 (ii)  that derives independent economic value, actual or 
 potential, from not being generally known to anyone who 
 can obtain economic value from its disclosure or use, 
 (iii)  that is the subject of reasonable efforts to prevent it 
 from becoming generally known, and 
 (iv)  the disclosure of which would result in significant 
 harm or undue financial loss or gain. 

 

[18] The Third Party suggests the Agreement contains valuable informational assets that 

reflect the “approach and methodology” the Third Party uses in providing its services.  I 

asked the Third Party to highlight the specific information within the Agreement that it 

considers to be a trade secret.  In the spirit of cooperation, the Third Party has identified 

large parts of the Agreement that are not subject to section 14 of the FOIPP Act, and 
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there is, therefore, agreement that this information can be disclosed to the Applicant. 

 

[19] While the Third Party did not specify which information falls under the category of 

“trade secret”, it did highlight all information in the Agreement for which it submits 

subsection 14(1) of the FOIPP Act applies.  This is a very helpful starting point. 

 

[20] The following table summarizes the information at issue in this review, based on the 

information in the Agreement highlighted by the Third Party: 

 

Page and Section Number Description of Information 
Page 16, section 4.1 Minimum number of a specified type of equipment 
Page 23, section 7.1(2) Termination by Third Party – maximum dollar amount payment 
Page 24, section 7.3(2) Termination by Third Party – maximum dollar amount payment 
Pages 24-25, section 7.3(3) Termination by Public Body – formula 
Page 26, section 8.2 Annual payment dollar amount 
Page 26, section 8.4 Monthly day of payment 
Pages 32-33, section 9.15(2) Cost increases 
Pages 39-41, Schedule “A” Performance criteria and standards (statistics and dollar amounts 

only) 
Page 46, Schedule “C”, section 
4.1  

Specified service fee 

Page 49, Schedule “E” Initial Deployment Plan 
Page 51, Appendix “B” Exceeding service time standard report (performance standard 

statistics only) 
 

[21] It is notable that Schedule “F” of the Agreement was identified by the Third Party as 

being information at issue in this review.  Schedule “F” is a copy of a contract between 

the Third Party and a sub-contracted service provider.  The Applicant confirmed that it 

has no interest in obtaining access to Schedule “F”.  Thus, Schedule “F” is no longer 

information at issue in this review, and is not subject to disclosure by the Public Body. 

 

[22] I have reviewed the Agreement, and, in particular, the information highlighted by the 

Third Party, summarized in the table above.  The Agreement describes the services to be 

provided by the Third Party, and the required standard of those services.  I find the 
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information in the Agreement meets the first criteria of “trade secret”, as defined at 

subclause 1(n)(i) of the FOIPP Act, that it is used, or may be used, in business, or for any 

commercial purpose. 

 

[23] With regard to subclause 1(n)(ii) of the FOIPP Act, the Third Party does not provide me 

with examples of how it would derive independent economic value, actual or potential, 

from not having the information generally known to anyone who can obtain economic 

value from its disclosure or use.  The Third Party does state that information in the 

Agreement refers to the methods by which it supplies staff, equipment and services 

across P.E.I., and methods that enable it to accurately estimate costs, and that this 

information is unique in the industry and has value.  Without more evidence from the 

Third Party, I can find only one item of information in the Agreement that the Third 

Party may be referring to:  Schedule “E”, the Initial Deployment Plan.  The Third Party 

has not indicated, in any way, how the information in Schedule “E”, or in any other part 

of the Agreement, is “unique to the industry”, or has value.  Schedule “E” does indicate, 

generally, how the Third Party supplies staff and equipment across the province; 

however, similar information was provided by the Public Body in its Request for 

Proposals (“RFP”), in a table at page 12 of the RFP.  Given the similarities in the type of 

information at Schedule “E” of the Agreement, and page 12 of the RFP, I do not agree 

that the information is unique to the industry, and I do not find that the Third Party 

would derive independent economic value from the information at Schedule “E” from 

not being generally known to anyone who can obtain economic value from its disclosure 

or use.   

 

[24] In order to satisfy the requirements of the definition of “trade secrets” in the FOIPP Act, 

the Third Party must satisfy each of the four subclauses.  I have already determined that 

subclause 1(n)(ii) has not been satisfied; therefore, the information at issue in the 

Agreement does not qualify as “trade secrets”.  In my view, subclause 1(n)(iv) of the 
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FOIPP Act has also not been satisfied by the Third Party.  Subclause 1(n)(iv) requires that 

there be resulting significant harm, or undue financial loss or gain, from disclosing the 

information.  In its submissions to the Public Body, the Third Party claimed that 

releasing the information publicly may have a negative impact on its bargaining position 

in labour negotiations, and would also reveal trade secrets relating to deployment plans 

and system status management.  The Third Party provides no further evidence or 

examples specific to its company.  The Third Party merely cites the harm at subclause 

14(1)(c)(i), and states that the harm will occur if the information it considers to be a 

trade secret is disclosed to the Applicant.  I do not find the Third Party has provided the 

evidence necessary to satisfy subclause 1(n)(iv).  I elaborate more fully on the issue of 

harm later in this order, in my analysis of clause 14(1)(c) of the FOIPP Act. 

 

[25] Based on the Third Party’s submissions, I am not satisfied that the information 

contained in the Agreement meets the criteria of clause 1(n) and 14(1)(a) of the FOIPP 

Act for being considered a trade secret. 

 

 

[26] The Third Party submits that the Agreement contains commercial information relating 

to the buying, selling and exchange of services specific to the Third Party.     

Commercial Information 

 

[27] Numerous orders of this office, and others, including Order PO-2010, relied upon by the 

Third Party, have accepted as reasonable the following definition of “commercial 

information”: 

 
"commercial information" - Relates to the buying, selling or exchange of 
merchandise or services. Commercial information includes third party 
associations, history, references, and insurance policies, as well as pricing 
structure, market research, business plans, and customer records. 

 



 

 Page 13 of 38 

[28] I agree with the Third Party that the Agreement contains commercial information.  It 

describes the services to be carried out by the Third Party, and it sets out the terms and 

conditions for providing the services.  The schedules and appendices also contain 

commercial information, including performance criteria and standards, and inventory of 

minimum required equipment and supplies. 

 

[29] Based on the content of the Agreement, and the definition above, I am satisfied that the 

following information contained in the Agreement, and highlighted by the Third Party, is 

commercial information: 

    

Page and Section Number Description of Information 
Page 16, section 4.1 Minimum number of a specified type of equipment 
Pages 39-41, Schedule “A” Performance criteria and standards (statistics and dollar amounts 

only) 
Page 49, Schedule “E” Initial Deployment Plan 
Page 51, Appendix “B” Exceeding service time standard report (performance standard 

 statistics only) 
 

 

[30] The Third Party submits that the Agreement contains financial information, including 

Agreement price, payments for services, terms for those payments, terms for 

adjustments, labour costs, operating costs, and accounting methods. 

Financial Information 

 

[31] Again, many orders of this office, and others, have accepted as reasonable the following 

definition of “financial information”: 

 
"financial information" - Information regarding the monetary resources 
of a third party, such as the third party's financial capabilities, and assets 
and liabilities, past or present.  

 

[32] I confirm that the Agreement contains financial information of the Third Party specific to 

the services to be carried out by the Third Party under contract with the Public Body.  
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However, contrary to the submissions of the Third Party, it does not contain labour costs 

or operating costs.   

 

[33] Based on the content of the Agreement, I am satisfied that the following information 

contained in the Agreement, and highlighted by the Third Party, is financial information: 

 

Page and Section Number Description of Information 
Page 23, section 7.1(2) Termination by Third Party – maximum dollar amount payment 
Page 24, section 7.3(2) Termination by Third Party – maximum dollar amount payment 
Pages 24-25, section 7.3(3) Termination by Public Body – formula 
Page 26, section 8.2 Annual payment dollar amount 
Page 26, section 8.4 Monthly day of payment 
Pages 32-33, section 9.15(2) Cost increases 
Page 46, Schedule “C”, section 
4.1 

Specified service fee 

 

[34] Thus, all of the information at issue in the Agreement, highlighted by the Third Party, is 

either commercial information or financial information in accordance with clause 

14(1)(a) of the FOIPP Act. 

 

 Clause 14(1)(a), Disclosure must “reveal” the information 

[35] Reviewing the commercial and financial information at issue listed in the tables above, it 

is abundantly clear that one item of information would not be revealed by disclosure of 

the Agreement, as it is already public information.  The RFP sets out, at pages 13 and 18, 

the annual payment amount.  This dollar amount is, therefore, not subject to clause 

14(1)(a) of the FOIPP Act. 

 

[36] It is not enough to show that the information contained in the Agreement is commercial 

or financial information.  Clause 14(1)(a) of the FOIPP Act stipulates that the 

information, if disclosed, must also be “revealed”.  Like the annual payment dollar 

amount described above, other information at issue contained in the Agreement can be 
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accessed through the publicly available RFP.  Therefore, such information would not be 

“revealed” by the Agreement.  This information includes the following: 

 

Page and Section Number Description of Information 
Page 26, section 8.2 Annual payment dollar amount [revealed at pages 13 and 18 of RFP] 
Pages 39-41, Schedule ‘A” Performance criteria and standards (statistics and dollar amounts 

 only) [statistics revealed at page 6 of RFP] 
Page 51, Appendix ‘B” Exceeding service time standard report (performance standard 

statistics only) [revealed at page 6 of RFP] 
 

[37] Because the above information would not be revealed by disclosure of the Agreement, 

it does not satisfy the requirements of clause 14(1)(a) of the FOIPP Act.  Further, as this 

information originated in the RFP, it is therefore not information “of the Third Party”, 

and for that reason is also not subject to the section 14 exception.  A discussion of the 

requirement that the information at issue must be “of a third party”, follows. 

 

 Clause 14(1)(a), Information “of a third party” 

[38] To further satisfy clause 14(1)(a) of the FOIPP Act,  the information at issue must be “of 

a third party”.  This part of the clause is meant to separate information belonging to a 

third party from information that belongs to public bodies.  If it is determined that the 

information at issue is a public body’s information, then clause 14(1)(a) cannot apply to 

it. 

 

[39] Other cases and decisions of information and privacy commissioners have found that 

information resulting from negotiation between parties is not “of a third party”.  

Further, commercial and financial information of a third party can be modified by the 

negotiation process to the point that it clouds the third party’s claim to a proprietary 

interest in the information.  Under such circumstances, the information would also not 

be considered “of a third party” [Wolfville (Town), 2015 CanLII 39148 (NS FOIPOP), para 

27].  While I have limited submissions from the parties on this point, for the reasons set 
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out in the following paragraphs, I conclude that the following information at issue in the 

Agreement is excluded from the application of clause 14(1)(a) of the FOIPP Act, as it 

resulted from negotiation of the parties: 

 

Page and Section Number Description of Information 
Page 16, section 4.1 Minimum number of a specified type of equipment 
Page 23, section 7.1(2) Termination by Third Party – maximum dollar amount payment 
Page 24, section 7.3(2) Termination by Third Party – maximum dollar amount payment 
Pages 24-25, section 7.3(3) Termination by Public Body – formula 
Page 26, section 8.4 Monthly day of payment 
Pages 32-33, section 9.15(2) Cost increases 
Pages 39-41, Schedule “A” Performance criteria and standards (dollar amounts 

only) 
Page 46, Schedule “C”, section 
4.1  

Specified service fee 

Page 49, Schedule “E” Initial Deployment Plan 
 

[40] Several items of information, in my view, were created as a result of negotiations 

between the parties.  This includes the three termination provisions and the monthly 

day of payment.  With regard to the termination provisions, they are simply formulas or 

maximum dollar amounts that would be payable in the event that either party 

terminates the Agreement.  Neither the Public Body nor the Third Party made specific 

submissions relating to these provisions, but it is reasonable to conclude that these 

provisions resulted from negotiation, and are not proprietary to the Third Party.   

 

[41] Similarly, I find that the monthly day of payment resulted from negotiation between the 

parties.  Payment by the Public Body for the services of the Third Party must come at 

some regular interval.  It would be illogical to conclude that this day of payment 

information belongs to the Third Party.  Without evidence to the contrary, I find that it 

was also a negotiated term of the Agreement. 

 

[42] I also find that the dollar amounts specified in the Performance Criteria and Standards 

at Schedule “A” of the Agreement were negotiated terms, and thus not “of the Third 
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Party”.  These amounts are simply penalties levelled by the Public Body in the event that 

the performance criteria under the Agreement are not met, and therefore cannot 

reasonably be considered proprietary to the Third Party. 

 

[43] At page 16 of the Agreement, the Third Party agrees to provide a minimum number of a 

specified type of equipment, which equipment is integral to the Agreement.  The RFP 

specifies that on the date of the RFP, a particular number of this type of equipment was 

already being provided under other service agreements.  The number provided in the 

RFP, at page 12, is very similar to the number at page 16 of the Agreement.  It is 

reasonable to conclude that this number was an important negotiated term of the 

Agreement, and not belonging to the Third Party. 

 

[44] I have also reviewed the “Cost Increases” paragraphs at pages 32 and 33 of the 

Agreement.  The majority of section 9.15(2) has been highlighted by the Third Party as 

being information at issue.  Based on the content of this section, and with no specific 

evidence from the Third Party, I do not agree that this information belongs to the Third 

Party.  These paragraphs describe the circumstances by which the annual payment 

amount may be increased, which generally arises from potential increases in the Third 

Party’s expenses.  Even if the Third Party had provided this section of the Agreement to 

the Public Body initially, which is not proven, the terms would have certainly been 

subject to negotiation between the parties.  I cannot find that this item of information 

belongs to the Third Party, any more than it belongs to the Public Body.  It is simply a 

required mechanism of a service agreement with potentially variable expenses.   

 

[45] With regard to the specified service fee identified at Schedule “C”, page 46, section 4.1 

of the Agreement, I also find that this item of information is not proprietary to the Third 

Party.  Schedule “C” of the Agreement mirrors most of the information provided at 

pages 8 and 9 of the RFP, with the exception of this fee.  Without any evidence relating 
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specifically to the specified service fee information at issue, I can logically assume that it 

was the subject of negotiation between the parties.  Like any contract price, this is the 

very type of information that our FOIPP Act is meant to provide access to; it belongs as 

much to the Public Body, as it does to the Third Party. 

 

[46] Finally, I have reviewed, in detail, Schedule “E” of the Agreement, the Initial Deployment 

Plan.  Page 6 of the RFP sets out the four communities and one county where service 

must be provided.  Page 12 of the RFP lists the two communities in the named county 

where service was provided at the date of the RFP.  Schedule “E” lists the equipment 

and service availability for each of these six sites, and quantifies this availability to unit 

hours per week.  Contrary to the submission of the Third Party, Schedule “E” does not 

disclose labour costing methods, nor labour costs, but merely total unit hours of service 

for each site, and as an annual total.   

 

[47] Schedule “E” is the heart of the Agreement.  It is fair to state that the overriding 

purpose of the RFP was for the Public Body to be able to provide a level of service in 

accordance with its legislated mandate provided for in the Ambulance Services Act, 

RSPEI 1988, c A-10.01, at section 4.  Schedule “E” sets out that level of service.  Even if 

this schedule was initially provided by the Third Party to the Public Body in the Third 

Party’s proposal, it is so essential to the contractual negotiations, that it could no longer 

be considered the Third Party’s information.  Schedule “E” is as much, or more, the 

information of the Public Body, because it is the standard upon which the Agreement is 

based. 

  

 Conclusions regarding Clause 14(1)(a): 

[48] Based on the foregoing paragraphs, I find that all of the information at issue in the 

Agreement is commercial and financial information, but would either not be revealed by 
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the Public Body’s disclosure of the Agreement, as it is already in the public domain via 

the RFP, or is not “of the Third Party”. 

  

[49] As the Third Party has not met the first of three requirements for the exception to 

disclosure under subsection 14(1) of the FOIPP Act, I am not required to go further in my 

analysis.  However, in the event that this order is reviewed by a higher authority, and for 

the purpose of guidance to public bodies, I will also address all of the information at 

issue in the Agreement to determine whether clause 14(1)(b) applies. 

 

 Clause 14(1)(b), Information supplied by the Third Party 

[50] Clause 14(1)(b) of the FOIPP Act requires that the information at issue be supplied by 

 the Third Party, and that it be supplied explicitly or implicitly in confidence.  The Third 

 Party refers to information that it supplied to the Public Body, as follows: 

 
Certain schedules of the Agreement also include information which was 
provided directly by [the Third Party] and copied into the Agreement.  
These schedules disclose how [the Third Party] staffs base locations and 
how it calculates employee unit hours per week.  This information is used 
to calculate labour costs and is viewed by [the Third Party] as proprietary 
trade secrets which give it an advantage over competitors. 

 
Upon a review of all the information at issue in the Agreement, it is clear that the Third 

Party is referring to Schedule “E” of the Agreement, the Initial Deployment Plan. 

 

[51] The Third Party also makes reference to information it provided in its initial proposal to 

the Public Body in response to the RFP.  It argues that its proposal contained original 

ideas and innovations that the Public Body would not have previously known, which 

now form part of the Agreement.  The Third Party does not specify the original ideas 

and innovations it is referring to.  The Third Party refers to an order of the Alberta 

Commissioner, Order 2000-005, 2000 CanLII 28716 (AB OIPC), that says that information 
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supplied to a public body prior to or during negotiations that becomes part of an 

agreement in a relatively unchanged state can be excepted from disclosure.  The Third 

Party also submits the following in support of its position that the information in the 

Agreement was supplied by it to the Public Body: 

 
   Specific financial information and information considered strategic or 

proprietary in nature (Example Operating budget and supporting 
information) was extracted from our response to the Department of 
Health's Request for Proposal ... .  In our response we attached a cover 
letter from our President and CEO, ... that stated, "Please ensure that all 
information contained in this proposal is kept confidential." In addition, a 
separate Notice was attached advising that contents of that document 
may not be disclosed or distributed to third parties without express 
written permission. To the extent that information from this document is 
included in the contract, I would contend that it was supplied explicitly in 
confidence. 

 

 The Third Party provided a copy of the cover letter referenced above.  It is notable that 

there is no “operating budget” of the Third Party in the Agreement. 

 

 [52] The Third Party also references two Ontario orders, Order PO-2010 (cited above) and 

PO-2043, Ontario (Northern Development and Mines) (Re), 2002 CanLII 46445 (ON IPC), 

to assist in determining whether information is supplied by a third party.  The Third 

Party cites the Ontario Commissioner’s ruling that information in an agreement is 

considered supplied if “its disclosure would reveal or permit the drawing of accurate 

inferences with respect to information supplied”.  Referring to its response to the RFP, 

the Third Party states, “To the extent that information from this document is included in 

the contract, I would contend that it was supplied explicitly in confidence”.     

 

[53] Paragraph 85 of Order 2000-005, supra, also cited by the Third Party, states: 

 
[para 85.] Generally, information in an agreement that has been 
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negotiated by a third party and a public body is not information that has 
been supplied to a public body. However, there are exceptions where the 
information supplied to the public body during negotiations remains 
relatively unchanged in the agreement or where disclosure of the 
information would permit an applicant to make an accurate inference 
about information supplied to the public body during the negotiations. 

 

[54] Since the time that the Ontario and Alberta orders cited above were decided, court 

decisions and orders of information and privacy commissioners have provided further 

guidance and clarification relating to whether to conclude that information was supplied 

by a third party to a public body.  In Wolfville (Town), supra, the Nova Scotia Review 

Officer provides a comprehensive overview of this issue, while quoting two Nova Scotia 

court decisions, as follows: 

 

[41] In discussing the effect negotiation has on the requirement that 
information be supplied implicitly or explicitly in confidence the court in 
Atlantic Highways stated:  
  

However, the [third party’s] proprietary interest in any 
such confidential information is now so clouded by the 
negotiating process and by the significant and evidenced 
input of Provincial information that only strong proof 
evidencing such information as distinct and severable part 
of the agreement would suffice. [19]  

  
[42] In Halifax Herald v. Nova Scotia (Workers’ Compensation Board) 
the court agreed with Kelly J. in Atlantic Highways noting that where 
information sought is so intermingled with government input, standards 
and proposals it clouds anyone’s ability to determine, as distinct and 
severable, any confidential information supplied by the third party. [20]  
 
 

[55] A recent decision of the British Columbia Information and Privacy Commissioner is 

instructive.  In Order F15-44, City of Kelowna, Re, 2015 BCIPC 47 (BC OIPC), the 
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Adjudicator considered the exceptions under which contractual terms can be 

“supplied”, as follows: 

 

[55] Previous orders have stated that contractual terms are not usually 
supplied because they are “negotiated”, even when there is little or no 
overt negotiation giving rise to the terms in a contract. However, there 
are exceptions to contractual information being negotiated, which 
Adjudicator Iyer explained in Order 01-39 as follows:  

 
Information that might otherwise be considered 
negotiated nonetheless may be supplied in at least two 
circumstances. First, the information will be found to be 
supplied if it is relatively “immutable” or not susceptible of 
change. For example, if a third party has certain fixed costs 
(such as overhead or labour costs already set out in a 
collective agreement) that determine a floor for a financial 
term in the contract, the information setting out the 
overhead cost may be found to be “supplied” within the 
meaning of s. 21(1)(b). To take another example, if a third 
party produces its financial statements to the public body 
in the course of its contractual negotiations, that 
information may be found to be “supplied.” It is important 
to consider the context within which the disputed 
information is exchanged between the parties. 

. . . 

A bid 
proposal may be “supplied” by the third party during the 
tendering process. However, if it is successful and is 
incorporated into or becomes the contract, it may become 
“negotiated” information, since its presence in the 
contract signifies that the other party agreed to it. 

The second situation in which otherwise negotiated 
information may be found to be supplied is where its 
disclosure would allow a reasonably informed observer to 
draw accurate inferences about underlying confidential 
information that was “supplied” by the third party, that is, 
about information not expressly contained in the contract: 
Order 01-20 at para. 86. Such information may be relevant 
to the negotiated terms but is not itself negotiated. In 
order to invoke this sense of “supplied”, CPR must point to 
specific evidence showing what accurate inferences could 
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be drawn from which contractual terms about what 
underlying confidentially supplied information. Moreover, 
as discussed below, where information originally supplied 
in a bid proposal is simply accepted by the other party and 
incorporated into a contract, the mere fact that disclosure 
of the contract will allow readers to learn the terms of the 
original bid will not shield the contract from disclosure. 
[underline emphasis added] 

 

[56] The above decisions from Alberta, Ontario, Nova Scotia, and British Columbia are in 

agreement, as am I, that there are two exceptions to the finding that terms in a 

negotiated contract are not “supplied by a third party”:  firstly, where “immutable” 

information of a third party is added to the contract; and secondly, where disclosure of 

the information in a contract would allow one to draw accurate inferences about 

confidential information supplied by a third party which is not contained in the contract. 

 

[57] In response to the Third Party’s arguments, the Applicant submits as follows: 

 
 If I understand the writer's statements, he/she is trying to suggest 
that some information which is now contained in the contract was drawn 
from, what at the time were considered by the proponent to be, 
confidential documents. However, he/she makes it clear that only some 
information, within these documents themselves, was either extracted 
from the response or excluded from the contract to protect that 
confidentiality. 

 
 Therefore, whatever information was included in the contract we 
seek - unless the contract itself makes it clear that it is explicitly or 
implicitly confidential - does not fall within the meaning of Section 
14(1)(b) of Freedom of Information and Protection of Privacy Act (FOIPP). 
Further, I view [the Public Body]'s letter and comments to support that 
contention. 

 

 

[58] The Third Party does not specify which information from its response to the RFP 
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was included in the Agreement in a “relatively unchanged state”.  The Third Party does 

refer to the information in the Initial Deployment Plan, at Schedule “E”, several times in 

its submissions.  Based on a review of the Agreement, I find that this is the only 

information, aside from Schedule “F”, that likely originated from the Third Party.   I have 

considered the parties’ arguments and the evidence provided.  There is no “immutable” 

information of the Third Party contained in the Agreement.    The information at issue in 

the Agreement was either provided by the Public Body in the RFP, or resulted from 

negotiations which were essential to the Public Body’s legislated mandate.  Schedule “E” 

is the most important term of the Agreement, as it sets out how the Third Party is to 

perform the services expected under the Public Body’s guiding legislation.  Schedule “E” 

is so vital to the Agreement that the negotiation process “clouds anyone’s ability to 

determine, as distinct and severable, any confidential information supplied by the third 

party”, per Wolfville (Town), supra.     

 

 

[59] As noted in paragraph [56] above, disclosure of the information at issue in the 

Agreement may be found to be supplied by the Third Party, if the Third Party can show 

that accurate inferences may be drawn about confidential information supplied by the 

Third Party, which confidential information does not form part of the Agreement.  I find 

that this principle does not apply to the information supplied in the Third Party’s initial 

proposal, as the Third Party stated that this information was included in the Agreement.  

However, the Third Party provides evidence that certain other information was excluded 

from the body of the Agreement itself, and was agreed to separately in a side letter 

(“letter of confirmation”) between the head of the Public Body and the Third Party’s 

President and CEO.  The Third Party provided a copy of the letter of confirmation.   

Accurate Inferences 

 

[60] I have reviewed the letter of confirmation, and its attached schedule.  I note that this is 

a letter from the Public Body to the Third Party.  The letter of confirmation may contain 
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information that was supplied at some point by the Third Party to the Public Body in 

confidence (although I make no finding on this issue, as the letter of confirmation is not 

a record at issue to this review).  It is the Third Party’s evidence that it went to the 

trouble of separating the information in the letter of confirmation from the information 

in the Agreement, so as to ensure the confidentiality of the information in the letter of 

confirmation.  However, upon a thorough review of the information at issue in the 

Agreement, I am unable to draw any accurate inferences about the information 

contained in the letter of confirmation. 

 

[61] On the whole, this is an Agreement between a government department and a third 

party business, required by legislation, setting out terms negotiated by the parties, 

which terms I do not find to have been supplied by the Third Party to the Public Body.  

The information at issue in the Agreement does not satisfy either of the exceptions to 

such a finding set out a paragraph [56] above. 

   

 Conclusions regarding clause 14(1)(b) 

[62] I conclude that the Third Party has not satisfied the application of clause 14(1)(b) of the 

FOIPP Act to any of the information at issue in the Agreement.  I find that none of the 

information at issue in the Agreement was supplied by the Third Party to the Public 

Body.  As the Third Party has not met the second condition of subsection 14(1), this 

exception cannot apply to prevent disclosure of the information at issue in the 

Agreement.  In the alternative, however, I continue my analysis of the Third Party’s 

arguments relating to the third required element of subsection 14(1). 

 

 Clause 14(1)(c), Reasonable expectation of probable harm 

[63] Clause 14(1)(c) of the FOIPP Act requires that the disclosure of the information at issue 

could reasonably be expected to result in one or more of the following harms: 
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• harm significantly the competitive position, or interfere significantly with the 
negotiating position, of a third party; 
 

• result in similar information no longer being supplied to the public body when it 
is in the public interest that similar information continue to be supplied; 
 

• result in undue financial loss or gain to any person or organization; or 
 

• reveal information supplied to, or the report of, an arbitrator, mediator, labour 
relations officer or other person or body appointed to resolve or inquire into a 
labour relations dispute. 

 

[64] The Third Party claims that three of the four harms set out in clause 14(1)(c) of the 

FOIPP Act are met, namely, that disclosure of the information at issue would, (i) harm 

significantly the competitive position, or interfere significantly with the negotiating 

position, of a third party; (ii) result in similar information no longer being supplied to the 

public body when it is in the public interest that similar information continue to be 

supplied; and (iii) result in undue financial loss or gain to any person or organization. 

 

[65] It is the Third Party’s responsibility to prove that if the information at issue was 

disclosed, it would be reasonable to expect that the Third Party would probably face 

one of the harms as set out in clause 14(1)(c) of the FOIPP Act.  It is not necessary for 

the Third Party to prove that the harm will definitely occur, but speculating or merely 

stating it would is not sufficient to satisfy this clause.  The evidence must be detailed 

and convincing [Department of Economic Development and Tourism, Re (31 August 

2015), Charlottetown FI-15-002 (PE IPC)]. 

 

[66] The Prince Edward Island Freedom of Information and Protection of Privacy Guidelines 

and Practices Manual (May 2006) expands on the evidence required to prove the harms 

set out in clause 14(1)(c) of the FOIPP Act, at page 63, and says: 
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A refusal of access under this exception should be supported by detailed 
evidence showing that the expectation of harm is reasonable and the 
harm is probable. The evidence must show that: 

 
  • there is a clear cause and effect relationship between the 

disclosure and the alleged harm; 
  • the expected harm amounts to damage or detriment and 

not simply hindrance or minimal interference; and 
  • the likelihood of harm from disclosure of the specific 

information is genuine and conceivable, and not merely 
speculative; it is not sufficient to show that there is a 
potential for harm simply because the information is 
sensitive. 

 

 

[67] The Third Party argues the first harm as follows: 

Competitive or Negotiating Position of the Third Party 

 
[The Third Party] and its parent company ... are attempting to grow its 
business both inside and outside of Prince Edward Island and must 
compete with other[s] ... wishing to secure contracts similar to the one at 
issue. [The Third Party] views its labour costing methods as one of the key 
reasons for its competitive edge in the industry. Protection of this 
information is essential to the success of [the Third Party]'s operations 
and the disclosure sought by the Applicant could reasonably be expected 
to harm [the Third Party]'s competitive position and directly impact its 
ability to compete for future ... service contracts. Such disclosure would 
provide [the Third Party] competitors with the unfair advantage of having 
insight into how [the Third Party] provides its services. Competitors 
would have specific information regarding pricing and terms that [the 
Third Party] is willing to accept as well as the underlying financial 
blueprint for the company. If this information were disclosed, other 
public bodies or private entities would have advance notice of the 
specific outcomes and positions taken by [the Third Party] and 
competitors would be able to copy the same techniques and operations 
to their advantage. Disclosure of the Agreement would lead to the 
reasonable expectation that [the Third Party] may not be awarded similar 
contracts in future. The impact of such harm has been acknowledged as 
reason for refusing disclosure in similar orders [Alberta IPC Orders 2001-
021, 2001-008 and 2001-019].  
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Labour costs make up a significant portion of [the Third Party]'s expenses 
and have a direct impact on the company's revenues. [The Third Party] is 
required to negotiate these labour costs through a collective agreement 
for its unionized employees. Disclosure sought by the Applicant would 
impact [the Third Party]'s negotiating position with public bodies and 
with its work force under the collective agreement. 

 

[68] The Third Party submits that disclosing the Agreement will significantly harm its 

competitive position.  The Third Party informs of its desire to expand services within and 

outside of the province.  The Third Party claims that access to the information in the 

Agreement will give its competitors an unfair advantage.  It will give them insight to its 

methods of service, its financial blueprint, and the ability to copy those methods and 

blueprint, thereby impacting the Third Party’s ability to compete for future service 

contracts. 

 

[69] I have already found that the annual payment dollar amount and other information in 

the Agreement that originated in the RFP is not proprietary to the Third Party, but 

simply negotiated payment dates, equipment numbers, cost increases, penalties or 

termination payments.  None of this information would form part of any “financial 

blueprint” for the Third Party.  Further, the Third Party’s labour costing methods are not 

revealed by the information at issue in the Agreement.  The unit hours of Schedule “E” 

reveals no information unique to the Third Party.  As noted above, most of Schedule “E” 

contains the same information as at page 12 of the RFP, reorganized. 

   

[70] I do not accept the Third Party’s arguments about its competitive position.  It is a 

subsidiary branch of a company that provides a service throughout the Atlantic 

provinces and Canada, and it is the only existing company in this province that provides 

the service.  The Third Party did not furnish me with any evidence of existing 

competition (e.g. names of competitor companies), and I am unable to identify any.  In 

addition, the information within the Agreement is not so specific as to reveal any trade 
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secrets, let alone financial blueprints.  Most of the information is generic, standardized, 

or already widely known.  I am not able to identify any “techniques and operations” in 

the Agreement.  I am not able to surmise what unfair advantage competitors could gain 

from seeing the Agreement. 

 

[71] The Third Party claims that disclosing the Agreement would impact its position with 

other public bodies and its workforce when negotiating labour costs.  I do not accept the 

Third Party’s arguments about its negotiating position.  The RFP and Agreement 

between the Third Party and the Public Body is clear:  all service personnel are 

employees of the Third Party; the Public Body does not involve itself in the Third Party’s 

labour/management relationships.  In addition, there are no references to specific 

labour costs, expenses or revenues of the Third Party included in the content of the 

Agreement. 

 

[72] A recent order of the Alberta Information and Privacy Commissioner considered an 

argument by a third party that its collective bargaining position would be harmed.  In 

Order F2014-35, 2014 CanLII 58951 (AB OIPC), the Commissioner found as follows: 

 

 [para 33]          While it is conceivable that information could exist that is 
beneficial to a union and harmful to management, it is not the case that 
all information useful to a union would be correspondingly harmful to 
management. It is conceivable that information could be helpful to a 
union’s case, but not harmful to management’s case. To establish that 
information will significantly interfere with negotiating position, it is 
necessary to point to the information in the records that will have this 
effect, and explain why disclosure of this information this outcome could 
be expected. However, there is no evidence before me regarding the 
subject matter of prospective negotiations that would enable me to infer 
the use that could be made of the information, such that I could even 
find that the information would be useful to AUPE in negotiations. 
Moreover, there is insufficient evidence or explanation regarding the 
information the third parties anticipate could result in significant 
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interference to their negotiating positions if disclosed to allow me to 
draw an inference regarding the likelihood of such harm arising. 

 

[73] As with the above review, the Third Party in this review has failed to provide sufficient 

evidence to support the expected harm that it claims under subclause 14(1)(c)(i) of the 

FOIPP Act.  For example, without additional detail, I am unable to fathom how one’s 

access to the unit hours information described in the Agreement could be described as 

“labour costing methods”, or would, in any way, affect the success of the Third Party’s 

operations, whether with its competitive position, or negotiating position.  The Third 

Party relies upon other decisions, but it fails to provide any evidence that would reflect 

how a suggested harm would specifically occur, or to explain how the harm would 

specifically affect the Third Party.  The Third Party has not described any cause and 

effect relationship between the disclosure and the alleged harms, has given no 

examples of how the harm would amount to damage or detriment, and not simply 

hindrance or minimal interference, and has not demonstrated that the likelihood of 

harm from disclosure of the information is genuine and conceivable, and not merely 

speculative. 

 

[74] I find that the Third Party has not met the burden of proof required by it to render 

subclause 14(1)(c)(i) of the FOIPP Act a viable harm that could reasonably be expected 

to result if the Agreement were disclosed. 

 

 

[75] The Third Party submits that disclosure of the information in the Agreement could result 

in similar information no longer being supplied to the Public Body, when it is in the 

public interest that similar information continue to be supplied, as found at subclause 

14(1)(c)(ii) of the FOIPP Act.  The Third Party states: 

Similar Information no longer Supplied  
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If [the Third Party] or similar ... companies cannot reveal proprietary 
information to the DHW in confidence, they may choose not to do so in 
the future. This will result in the DHW not having full information on 
companies who submit proposals for government contracts for the 
provision of public services. This possibility is directly contemplated as a 
reason for refusing access requests as such disclosure would result in 
similar information no longer being supplied to the public body when it is 
in the public interest that the information continues to be supplied.  

 

[76] I do not accept the Third Party’s arguments for refusing to supply similar information to 

the Public Body.  The Third Party has relied upon a provision that holds no application to 

the circumstances of this review.  The proposals submitted in response to the RFP were 

evaluated based on the information the bidder(s) provided.  The outcome of refusing to 

supply the required information is clear - the bidder’s proposal would not be 

considered.  Furthermore, the successful bidder, and, in this case, the Third Party, has 

an obligation to continue to supply information.  The Third Party is obliged to supply 

specific information to the Public Body on a regular basis, as set out in the Agreement.  

Willful falsification or withholding of that information is considered a major default, and 

to do so is to risk violation of the Agreement.  I spoke to this issue in Order No. 06-007, 

Prince Edward Island (Agriculture, Fisheries and Aquaculture) (Re), 2006 CanLII 60800 

(PE IPC), at page 16, as follows: 

 
In fact, due to the very nature of the relationship between a third party 
business seeking government support and the public body which 
supports it, there will always be significant incentive for the third party 
business to disclose business information to the public body. Due to 
government’s accountability responsibility, it will be a requirement. 

 

[77] Due to the critical nature of the service being provided by the Third Party, the 

requirement for the Third Party to supply information to the Public Body does not stop 

there.  The Public Body is required by provincial regulations and policies and procedures 

to set standards and monitor the quality of service.  The Third Party must provide 
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service in accordance with this same legislative and policy framework. 

 

[78] The Third Party has failed to provide sufficient evidence to support its contention that 

disclosure of the information in the Agreement could result in similar information no 

longer being supplied, as provided under subclause 14(1)(c)(ii) of the FOIPP Act.  The 

Third Party has not met the burden of proof required by it to show that subclause 

14(1)(c)(ii) would apply if the information at issue in the Agreement were disclosed. 

 

 

[79] The Third Party submits that disclosure of the information in the Agreement would 

result in undue financial loss or gain, because its competitive position would be harmed.  

It submits, 

Undue Financial Loss or Gain  

 

. . . [the Third Party]'s competitive advantage would clearly be harmed as 
contemplated by Section 14.(1)(c)(i). This harm would also result in 
undue financial loss as contemplated by Section 14.(1)(c)(iii). 

 

[80] The Third Party has provided no evidence of any harm of financial loss due to disclosure 

of the information at issue in the Agreement, except to imply that financial loss would 

flow from the harm to its competitive position.  I have already found that the Third 

Party did not provide sufficient evidence of substantial harm to its competitive position 

from disclosure of the Agreement.  The Third Party has failed to provide any evidence 

that would reflect how undue financial loss would specifically occur, or to explain how 

the harm would specifically affect the Third Party.  The Third Party has also not 

demonstrated that the likelihood of this harm from disclosure of the information is 

more than speculative.  Therefore, I find that the Third Party has not met the burden of 

proof required by it to show that subclause 14(1)(c)(iii) of the FOIPP Act applies. 
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 Conclusions regarding clause 14(1)(c) 

[81] The Third Party has not provided sufficient evidence that would suggest that any of the 

harms described in clause 14(1)(c) of the FOIPP Act could reasonably be expected to 

occur as a result of disclosing the Agreement.  The Third Party has failed to meet the 

third condition of subsection 14(1). 

 

 Conclusions regarding subsection 14(1) of the FOIPP Act 

[82] The Third Party has not met the criteria required to permit the Public Body to refuse to 

disclose the Agreement to the Applicant under subsection 14(1) of the FOIPP Act. 

 

[83] Throughout my analysis of the information at issue in the Agreement, I have been struck 

by the general conclusion that the information at issue is precisely the type of 

information to which public bodies are under a duty to provide access in accordance 

with the FOIPP Act.  The Public Body in this review applied the provisions of the FOIPP 

Act, and concluded that the information at issue should be disclosed.   I expect that in 

making its decision, the Public Body kept in mind the careful balance between its 

legislated obligation of openness and transparency of government information, and its 

duty to protect third party business interests.  It is my expectation that this Public Body, 

and others, will continue to apply section 14 of the FOIPP Act in such a careful manner.    

 

 Other Issues 

 

 Clause 14(3)(c), Non-arm’s length transaction 

[84] The Applicant submits that the Agreement is part of a non-arm’s length transaction, as 

found under clause 14(3)(c) of the FOIPP Act, and, therefore, that subsection 14(1) does 

not apply.  The Applicant states: 

 
The second and most significant point we would make in reply is as 
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follows. The DHW is a "public body" as defined under section 1 (k) of the 
Freedom of Information and Protection of Privacy Act (FOIPP) and [the 
Third Party] constitutes "another party" as defined in Section 14(3)(c) of 
(FOIPP). The contract between DHW and [the Third Party] would be a 
"non-arms length transaction between a public body and another party;" 
and as such would not be subject to any of the protections under Section 
14 (1) & (2) and would instead be excepted from those protections 
pursuant to Section 14(3)(c).  

 

[85] Clause 14(3)(c) of the FOIPP Act says, 

 
14.  (3) Subsections (1) and (2) do not apply if 
    . . . 
 (c)  the information relates to a non-arm’s length transaction 
 between a public body and another party 

 
 
[86] The Third Party refers to Alberta Order 98-013, 1998 CanLII 18634 (AB OIPC), when 

defining a non-arm’s length transaction, and submits that the circumstances of a non-

arm’s length transaction do not exist in this case.  The Third Party submits, as follows: 

 
This term is not defined in the Act but was described in Alberta IPC Order 
98-013 as a transaction where one of the co-contracting parties uses a 
position of influence or authority to pervert the ordinary rule of supply 
and demand and force the other party to reach an agreement which is 
substantially different than adequate, normal or fair market value. This 
exception to FOIPP is applied where there is evidence to suggest that one 
of the parties exerted "control, influence or moral pressure" over the 
other in the process of negotiating the transaction [Alberta IPC Orders 
98-013,98-015,99-008]. These circumstances do not exist with respect to 
the negotiation or eventual Agreement reached between DHW and [the 
Third Party]. [The Third Party] therefore submits that Section 14.(3)(c) has 
no application in the assessment of the Applicant's request.  

 

[87] The Prince Edward Island Freedom of Information and Protection of Privacy  Guidelines 

and Practices Manual (May 2006) expands on the meaning and use of the term “non-

arm’s length transactions” in clause 14(3)(c) of the FOIPP Act, starting at the bottom of 
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page 66 and continuing on at page 67, as follows: 

 

If the information relates to a non arm’s length transaction between the 
Government of Prince Edward Island and another party: This provision 
applies in circumstances where the Government of Prince Edward Island 
is a direct participant in a transaction and is working with the other party.   
 
The definition of a non-arm’s length transaction in section 4(3) of the Act 
is not applicable to this section. In this case, a non-arm’s length 
transaction is a transaction between unrelated parties that has 
characteristics comparable to a transaction between related persons. The 
parties may be influenced in their bargaining by something other than 
individual self interest, or one of the parties may have sufficient leverage 
or influence to exercise control or pressure on the free will of the other.   
 
An example would be an agreement between a corporation and the 
Government of Prince Edward Island to invest in and pursue a project 
together.  In this section, the Government of Prince Edward Island 
includes departments, branches and offices of the government and any 
agencies, boards, commissions, corporations offices or other bodies 
designated as public bodies in Schedule 1 of the FOIPP Regulations. 

 

[88] I find that the Public Body and the Third Party to this review are at arm’s length with 

each other.  None of the evidence would lead to the conclusion that the parties are 

comparable to related persons, and there is no evidence that they invested in and 

pursued a project together. 

 

[89] I agree with the Third Party that there is no evidence that the Agreement forms part of a 

non-arm’s length transaction, as found under clause 14(3)(c) of the FOIPP Act, and I 

disregard the Applicant’s argument on this point. 

 

 Information outside the scope of the request 

[90] The Third Party argues that the Applicant is seeking information regarding the 

operational requirements of the Agreement, and that the Agreement contains 
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significant information that falls outside the scope of the Applicant’s access request.  

The Third Party submits, 

 
Our issue with the Department of Health and Wellness approach to 
meeting this request is that there are sections in the Agreement that are 
not relevant to the operational requirements for providing ... services to 
Prince Edward Island. For example there are certain clauses in the 
Agreement which are of a legal or financial nature. These are not 
operational in nature. 

 

[91] I confirm the wording of the Applicant’s request, which states, as follows: 

 
... I am requesting contract information between [the Third Party] and 
the provincial Government.  This contract was a 10 year contract that was 
signed between both parties in 2006.  We are looking for operational 
requirements for providing ... services to Prince Edward Island.  

 

[92] Information being outside the scope of an access request is not a legislated exception to 

disclosure under the FOIPP Act.   A public body must respond to access requests by 

considering the records requested, which the Public Body did in this review.  Based on 

the Applicant’s initial request, as set out above, it is clear to me that the Applicant seeks 

access to the Agreement. 

 

 VI. FINDINGS 

 

[93] My findings are as follows: 

 

93.1  I find that the Agreement contains no information that satisfies the definition of 

“trade secret” under clause 1(n) and subclause 1(n)(i) of the FOIPP Act. 

 

 93.2 I find that the information at issue in the Agreement is commercial and financial 

information that is either not revealed by disclosure of the Agreement, or is not 
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“of the Third Party”. 

 

 93.3 Therefore, I find that the Third Party has not satisfied clause 14(1)(a) of the 

FOIPP Act with respect to the information at issue in the Agreement. 

 

 93.4 I find that The Third Party has not provided sufficient evidence to show that it 

supplied the information at issue in the Agreement to the Public Body. 

 

 93.5  Therefore, I find that the Third Party has not satisfied clause 14(1)(b) of the 

FOIPP Act with respect to the information at issue in the Agreement. 

 

 93.6 I find that the Third Party has not provided the evidence necessary to show that 

disclosing the Agreement could reasonably be expected to harm significantly the 

competitive position or interfere significantly with the negotiating position of the 

Third Party, pursuant to subclause 14(1)(c)(i) of the FOIPP Act. 

 

 93.7 I find that the Third Party has not provided the evidence necessary to show that 

disclosing the Agreement could reasonably be expected to result in similar 

information no longer being supplied to the Public Body when it is in the public 

interest that similar information continue to be supplied, pursuant to subclause 

14(1)(c)(ii) of the FOIPP Act. 

 

 93.8 I find that the Third Party has not provided the evidence necessary to show that 

disclosing the Agreement could reasonably be expected to result in undue 

financial loss or gain to any person or organization, pursuant to subclause 

14(1)(c)(iii) of the FOIPP Act. 

 

 93.9  Therefore, I find that the Third Party has not satisfied clause 14(1)(c) of the 
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FOIPP Act with respect to the information at issue in the Agreement. 

 

93.10 I find that the Third Party has not met the criteria required under subsection 

14(1) of the FOIPP Act to permit the Public Body to refuse to disclose the 

Agreement to the Applicant. 

 

 VII. ORDER 

 

[94] Based on the above findings, I confirm the decision of the head of the Public Body that 

the criteria for non-disclosure as outlined in the three-part test of section 14 of the 

FOIPP Act were not met.  I confirm the decision of the head of the Public Body that 

there are no grounds for non-disclosure and that access to the Agreement, being a ten-

year contract between the Department of Health and the Third Party, signed in 2006, be 

given to the Applicant, subject to removal of Schedule “F”, as the Applicant does not 

desire access to Schedule “F”. 

 

[95] I thank all parties for their submissions.  The head of the Public Body has fulfilled its 

obligations under the FOIPP Act in keeping with both the letter and spirit of the 

legislation.  The Third Party has conducted itself professionally, and has been 

exceedingly cooperative throughout a lengthy process. 

 

[96] In accordance with subsection 68(1.1) of the FOIPP Act, the Public Body shall not take 

any steps to comply with this order until the end of the time for bringing  an application 

for judicial review of the order under section 3 of the Judicial Review Act. 

 
 
      ________________________________ 
      Karen A. Rose 

Information and Privacy Commissioner 


