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Summary: 
 
An applicant requested access to an investigation report and resulting recommendations made 
to a long-term care facility, in the custody and control of the Department of Health and 
Wellness (the “Public Body”).  The long-term care facility, an affected third party, made 
representations to the head of the Public Body that disclosing the report would be harmful to 
its business interests, as found under subsection 14(1) of the Freedom of Information and 
Protection of Privacy Act (the “FOIPP Act”), and would be an unreasonable invasion of the 
personal privacy of various individuals associated with the third party, as found under section 
15 of the FOIPP Act.  The head of the Public Body decided that disclosing the report would not 
be harmful to the business interests of the third party, nor would it be an unreasonable 
invasion of the personal privacy of any of the individuals identified in the report.  The third 
party asked for a review of the head of the Public Body’s decision.  The Commissioner found 
that the information contained in the report was not commercial or labour relations 
information, as required by clause 14(1)(a) of the FOIPP Act, and that the information did not 
meet the other two required elements of the subsection 14(1) exception.  The Commissioner 
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also found that disclosure of the names and titles of the individuals named in the report would 
not be an unreasonable invasion of their personal privacy, as the names were described only in 
their official capacity, and the names and titles were also publicly known.  Further, the 
Commissioner found that disclosure of a third party client’s name and medical history would 
not be an unreasonable invasion of the client’s personal privacy, as the applicant was already in 
possession of the client’s personal information, either by a report the applicant had received 
from the Public Body, or because much of the client’s personal information originated from the 
applicant and the client’s other family members.  The Commissioner upheld the decision of the 
head of the Public Body to disclose the report to the applicant. 
 
Statutes Considered:  Freedom of Information and Protection of Privacy Act, RSPEI 1988, 

c F-15.01, ss. 1(e), 1(i), 2, 14(1), 15, 37(1)(z.1), 65(3); Community 
Care Facilities and Nursing Home Act, RSPEI 1988, c C-13, ss. 7, 8, 
10, 11, 12; Nursing Home Regulations, s 4(3); Adult Protection Act, 
RSPEI 1988, c A-5, ss. 4, 5. 

 
Decisions Considered: Order No. 03-007, Department of Fisheries, Aquaculture & 

Environment, Re, 2003 CanLII 52563 (PE IPC) 
Order No. 03-006, Department of Development and Technology, 
Re, 2003 CanLII 52562 (PE IPC) 

    Department of Economic Development and Tourism, Re (31  
    August 2015), Charlottetown FI-15-002 (PE IPC) 
    Department of Family and Human Services, Re (31 August 2015),  
    Charlottetown FI-15-003 (PE IPC) 
    Health PEI, Re (31 August 2015), Charlottetown FI-15-004 (PE IPC) 
    Order F2003-004, 2005 CanLII 78664 (AB OIPC) 
    Order F2010-036, 2011 CanLII 96613 (AB OIPC) 
    Order No. 06-005, Re Department of Health, 2006 CanLII 39088 

(PE IPC) 
    Order No. 07-002, Prince Edward Island (Transportation and 

Public Works) (Re), 2007 CanLII 55718 (PE IPC) 
    Order 2000-003, 2000 CanLII 28712 (AB OIPC) 

Order No. 06-007, Prince Edward Island (Agriculture, Fisheries and 
Aquaculture) (Re), 2006 CanLII 60800 (PE IPC) 

    Order 99-018, 1999 CanLII 19670 (AB OIPC) 
    Order No. 03-003, Department of Tourism, Re, 2003 CanLII 52560 

(PE IPC) 
    Order No. FI-11-001, Prince Edward Island (Department of 

Agriculture) (Re), 2011 CanLII 91839 (PE IPC) 
    Order F2008-028, 2009 CanLII 90933 (AB OIPC) 
 



 

Page 3 of 50 
 

     
Other Resources Cited: Prince Edward Island Freedom of Information and Protection of 

Privacy Guidelines and Practices Manual (May 2006) 
    Alberta FOIP Guidelines and Practices Manual (2009) 
 
 
 I. BACKGROUND 

 

[1] An applicant (“the Applicant”) applied for access to a summary report of an 

investigation of a long-term care facility, including resulting recommendations, which 

investigation related to a family member of the Applicant who had been a resident of 

the long-term care facility, but who was deceased.   

 

[2] The Department of Health and Wellness (the “Public Body”) gave written notice of the 

access request to the long-term care facility, an affected third party to the request, as 

required by section 28 of the Freedom of Information and Protection of Privacy Act, 

RSPEI 1988, c F-15.01 (the “FOIPP Act”).  The Public Body advised the facility of its right 

as a third party to consent to disclosure, or to make representations explaining why the 

information should not be disclosed.  The facility asked that the report  

 not be disclosed, claiming that disclosure would reveal its commercial information and 

labour relations information, and that disclosure would result in undue financial harm to 

the facility, pursuant to section 14 of the FOIPP Act.  The facility further claimed that the 

information was supplied in confidence, and disclosing it would result in similar 

information not being supplied in the future when it is in the public interest that similar 

information continues to be supplied.  In addition, the facility claimed that the report 

contained personal information of individuals associated with the facility, and that 

disclosing it would be an unreasonable invasion of those individuals’ personal privacy, 

pursuant to section 15 of the FOIPP Act. 
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[3] The head of the Public Body considered the facility’s representations and decided to 

give the Applicant access to the report, determining that the information contained in 

the report does not meet the requirements of section 14 of the FOIPP Act to warrant 

non-disclosure, and that section 15 of the FOIPP Act does not apply. 

 

[4] The long-term care facility (the “Third Party”) requested that the Information and 

Privacy Commissioner review the decision of the head of the Public Body, arguing that 

disclosing the report would harm the Third Party by revealing commercial and labour 

relations information supplied in confidence by it, and that disclosure would be an 

unreasonable invasion of the personal privacy of various individuals named in the 

report. 

 

 II. RECORD AT ISSUE 

 

[5] There is one record at issue in this review, being a follow-up summary of an 

investigation, in letter format, from the Department of Health and Wellness, dated June 

13, 2011, to the Third Party, which also outlines recommendations resulting from the 

investigation (“the Record at issue”). 

 

 III. ISSUES 

 

[6] The issues to be decided in this review are as follows: 

 

 A. Section 14 of the FOIPP Act:  Disclosure harmful to business interests of a third 
party - Was the head of the Public Body correct in finding that the information in 
the Record at issue did not meet the required elements of subsection 14(1) of 
the FOIPP Act, and in its decision to provide the Applicant access to the Record at 
issue on the grounds that disclosure would not be harmful to the business 
interests of the Third Party? 
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 B. Section 15 of the FOIPP Act:  Disclosure harmful to personal privacy – Was the 
head of the Public Body correct in finding that the information in the Record at 
issue did not contain personal information that, if disclosed, would be an 
unreasonable invasion of a third party’s personal privacy? 

 
 IV. BURDEN OF PROOF 

 

[7] Subsection 65(3) of the FOIPP Act stipulates that the burden of proof in an inquiry about 

a public body’s decision to give an applicant access to all or part of a record containing 

information about a third party lies with the third party.  This is so, unless the 

information is personal information, in which case the burden of proof lies with the 

applicant. 

 

V. DISCUSSION 

 

 A. Section 14 of the FOIPP Act:  Disclosure harmful to business interests of a third  
  

 
party 

[8] Section 14 of the FOIPP Act is meant to protect from disclosure the confidential business 

information of third parties [PE Order No. 03-007, Department of Fisheries, Aquaculture 

& Environment, Re, 2003 CanLII 52563 (PE IPC)].  It is a mandatory exception to 

disclosure that applies to certain types of business information of a third party, more 

fully described at subsection 14(1), which states, as follows: 

 

14.  (1)  Subject to subsection (2), the head of a public body shall refuse 
to disclose to an applicant information 

(a)  that would reveal 
(i) trade secrets of a third party, or 
(ii) commercial, financial, labour relations, 
scientific or technical information of a third 
party; 

(b)  that is supplied, explicitly or implicitly, in confidence; 
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and 
(c)  the disclosure of which could reasonably be expected 
to 

(i) harm significantly the competitive position or 
interfere significantly with the negotiating position 
of a third party, 
(ii) result in similar information no longer being 
supplied to the public body when it is in the public 
interest that similar information continue to be 
supplied, 
(iii) result in undue financial loss or gain to any 
person or organization, or 
(iv) reveal information supplied to, or the report of, 
an arbitrator, mediator, labour relations officer or 
other person or body appointed to resolve or 
inquire into a labour relations dispute. 

 

[9] To qualify for the exception to disclosure under subsection 14(1) of the FOIPP Act, the 

 information must satisfy a three-part test, first described by this office in PE Order No. 

 03-006, Department of Development and Technology, Re, 2003 CanLII 52563 (PE  IPC), at 

 page 4: 

 

Section 14 is a mandatory exception. If the circumstances of section 14 
are satisfied, the Public Body has no choice but to refuse disclosure.  Due 
to the use of the word “and” after subsection 14(1)(b), all three 
subsections of section 14(1) must be satisfied in order to qualify for this 
exception from disclosure.  More particularly, a public body must apply 
the exception to disclosure in Section 14(1) if it can satisfy one of the 
tests under section 14(1)(a), the test under section 14(1)(b) and one of 
the tests under section 14(1)(c).   

To summarize, the following three-part test must be satisfied in order for 
a record to qualify for the exception in section 14:  

 a. Would disclosure of the information reveal trade secrets  
  of a Third Party, or commercial, financial, labour relations,  
  scientific or technical information of a Third Party?  
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 b. Is the information supplied, explicitly or implicitly, in  
  confidence?; and,  
 c. Could disclosure be reasonably expected to bring about  
  one of the results set out in section 14(1)(c)?  
 
Evidence must be presented which shows, on a balance of probabilities, 
that the above test has been satisfied. 

 

[10] If the three-part test of this mandatory exception, as set out above, is met, a public body 

must refuse an applicant access to the information.  As pointed out in the decisions 

released concurrently with this decision, Orders FI-15-002, Department of Economic 

Development and Tourism, Re, FI-15-003, Department of Family and Human Services, Re, 

and FI-15-004, Health PEI, Re, the Public Body’s decision, and my decision in this review, 

must balance the specified business interests of the Third Party with the Public Body’s 

obligations of transparency under the access provisions of the FOIPP Act.  This careful 

balance must be borne in mind at every step throughout the section 14 analysis. 

  

 Clause 14(1)(a): Would disclosure of the information in the Record at issue reveal trade 
 secrets of the Third Party, or commercial, financial, labour relations, scientific or 
 technical information of the Third Party? 
 

[11] The first element of the subsection 14(1) analysis requires that the information, if 

disclosed, would reveal trade secrets of a third party, or commercial, financial, labour 

relations, scientific or technical information of a third party.  To determine whether the 

information contained in the record at issue qualifies as one or more of the named 

types of information, three further questions must be answered.  PE Order 03-006, 

supra, at page 5, states: 

 

 To break down subsection 14(1)(a) even further, I note that three criteria 
must be fulfilled: 

  
  a. The records must contain trade secrets, or commercial,  
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  financial, labour relations, scientific or technical   
  information;  

  b. The above information must be “of a Third Party”; and  
  c. Disclosure of the records must reveal this type of   

  information; in other words, the information cannot 
   already be public information.  
 

As there is no definition of the words “commercial, financial, labour 
relations, scientific,” and “technical” in the Act, they should be given their 
ordinary dictionary meanings. 

 

 Clause 14(1)(a), Types of information 

[12] The Third Party submits that the Record at issue contains commercial and labour 

relations information of the Third Party. 

 

 

[13] “Commercial information” is defined at page 102 of Alberta’s FOIP Guidelines and 

 Practices Manual (2009), as information "that relates to the buying, selling or exchange 

 of merchandise or services”, and includes “third party’s associations, history, references, 

 bonding and insurance policies, as well as pricing structures, market research, business 

 plans, and customer records.”  I have found this definition to be acceptable. 

Commercial Information 

  

[14] The Third Party submits that the Record at issue contains commercial information, and 

relies on interpretation from numerous orders of the Alberta Information and Privacy 

Commissioner to support its position.  The Third Party submits, 

 
The phrase “commercial information” has been interpreted to include 
information that relates to the provision of services (see Alberta Order 
96-013) as well as information about a third party’s history, organization, 
plans or policies, and client records (see Alberta Orders 97-013 and 2001-
021).  For example, the Alberta Privacy Commissioner has said that 
“commercial information” extends to the names and titles of a business’ 
key personnel on the basis that the information relates to how a business 
organizes its work.  See Alberta Order 2003-004. 
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 [15] The Public Body does not dispute the Third Party’s claim that the Record at issue may 

 contain some commercial information.  It states: 

 
At the outset, I would note that the Department does not dispute the 
claim that the letter may contain some ‘commercial information’.  
However, I would again note that the Third Party has not attempted to 
differentiate any potential commercial information from the non-
commercial information in the letter, thus making it difficult to assess the 
claims that this information is subject to non-disclosure under section 14. 

 

[16] The Third Party was asked to highlight the specific information in the Record at issue 

that it considers to be commercial information.  The information the Third Party 

highlighted includes: 

 

• the names of two directors/officers of the Third Party, and one of its employees; 

• the position title of two of the three individuals referenced above; 

• brief summaries of events leading up to, during, and after the investigation; and 

• resulting recommendations and description of actions to be taken as a result of 

the investigation. 

 

[17] As noted above, the Third Party relies on Alberta Order F2003-004, 2005 CanLII 78664 

 (AB OIPC), to  substantiate its position that commercial information extends to the 

 names and titles of a business’ key personnel.  I do not agree with this particular finding 

 in Order F2003-004. 

 

[18] A more recent order of the Alberta Information and Privacy Commissioner, Order 

F2010-036, 2011 CanLII 96613 (AB OIPC), questions the reasoning behind Order F2003-

004.  Citing from page 11, and noting that sections 16 and 40 of the Alberta legislation 

corresponds with our sections 14 and 37, I refer to the following findings of the 
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Adjudicator: 

 

 [para 32] I find the definition contained in F2003-004 problematic 
for the following reasons. 

 
 [para 33] First, it is unclear how information about “proposed 

organization of work” is commercial information, as that term is usually 
understood, as this definition does not incorporate the concept of 
“commerce”. 

 
 [para 34] Second, it is unclear how information about proposed 

work arrangements, that are contingent on acceptance by a public body 
before they will become actual arrangements, could be said to belong to 
a third party at the time the proposed arrangements were supplied to a 
public body for the purposes of section 16(1)(b). 

 
 [para 35] Third, it is unclear how disclosing the names of employees 

or their job titles could reveal commercial information belonging to a 
third party, or information about its proposed work arrangements. 

 
 [para 36] Finally, if names, business contact information and job 

titles of employees were information falling under section 16(1)(a), there 
would be conflict between  section 16 and section 40(bb.1). 

. . . 
 Section 40(1)(bb.1) authorizes public bodies to disclose information such 

as names of individuals, their business contact information, and their job 
titles if information of this kind is routinely disclosed in a business or 
professional context. Order F2003-004 states that this kind of 
information can also fall under section 16(1)(a), as information of this 
kind would reveal how a third party business organizes, or intends to 
organize, its work. 

 
 [para 37] Section 40 is not “subject to” section 16, nor does it apply 

“notwithstanding” this provision. However, given that section 40 
provides discretion to disclose the kinds of information that Order F2003-
004 suggests it is mandatory to withhold under section 16, it would be 
necessary for the legislature to establish which of these provisions takes 
precedence in the event that both could be said to apply.  In my view, the 
fact that the legislation is silent as to which of these provisions takes 
precedence is a signal that the legislature did not intend section 16(1)(a) 
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to encompass business contact information of employees, consultants, or 
contractors. 

  
 [para 38] I find that the names, titles, and business contact 

information of employees, consultants, or contractors of third party 
businesses is not commercial information or information to which section 
16(1)(a) applies. I therefore find that this kind of information cannot be 
withheld under section 16. 

 

[19] I agree with the above analysis and with these findings as they apply to section 14 and 

clause 37(1)(z.1) of our FOIPP Act.  As found in Order F2010-036, I do not see how 

disclosing the names of directors/officers or employees and their job titles could reveal 

commercial information belonging to the Third Party.  I find that the names of the two 

officers/directors and one employee of the Third Party, and the position title of two of 

those three individuals, do not constitute “commercial information”.  

 

[20] The Third Party argues that there is other information in the Record at issue that it 

considers to be commercial information: summaries of events, recommendations and 

actions to be taken.  As with Order F2010-036, I do not see how this information is 

commercial information as the term is defined above.  

 

[21] The circumstances of this review are similar to those of Order No. 06-005, Re 

 Department of Health, 2006 CanLII 39088 (PE IPC), where an applicant was seeking 

 access to inspection reports of Island restaurants that were issued health orders or 

 warning letters.  In that order, I found, at page 11, as follows: 

 

Based on the definition provided by the Public Body of “commercial 
information”, I find that a violation under the Eating Establishments and 
Licensed Premises Regulations does not correspond with the meaning set 
out.  While it is information about a third-party establishment, it is not 
the type of information which section 14 is meant to protect, that is, 
information relating to day-to-day operations. 
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[22] Similarly, although I agree that there is information in the Record at issue that relates to 

the Third Party, in my view, none of the information fits into the definition of 

“commercial information” set out above. 

 

 

[23] The Third Party submits that the names of two of its officers/directors and one of its 

employees, two names of which are  accompanied by position title, are labour relations 

information about the management of employees.  The Third Party states: 

Labour Relations Information 

 
“Labour relations” information relates to the management of employees 
by an organization, whether or not the employees are organized into 
bargaining units.  Such information includes information about the 
relationships between workers and their organizations as well as 
information about the relationships between workers.  See Alberta Order 
2000-003. 
 
The Letter makes express reference to management of employees at the 
[Third Party],  including the former, present, and future complement of 
administrative staff, skilled caregivers, RNs, and managers.  The 
relationships between the [Third Party] and  its employees, and among 
the employees themselves, are matters that fall squarely within the 
exception extended by section 14 of the FOIPP. 

 

[24] The Public Body did not provide representations relating to whether the Record at issue 

contains labour relations information. 

 

[25] An accepted definition of “labour relations information” is found in Order No. 07-002, 

Prince Edward Island (Transportation and Public Works) (Re), 2007 CanLII 55718 (PE IPC), 

at page 9, wherein I  state: 

 
 “Labor-management relations” is defined by Black’s Law Dictionary as 
“the broad spectrum of activities concerning the relationship between 



 

Page 13 of 50 
 

employers and employees, both union and nonunion”. 
 
The Public Body notes definitions of this term set out by the Alberta 
Information and Privacy Commissioner.  I find the following, from Order 
2000-003, to be an acceptable definition: 
 
 Sack and Poskanzer, Labour Law Terms, A Dictionary of 
 Canadian Labour Law, defines labour relations as 
 "employer-employee relations including especially 
 matters connected with collective bargaining and 
 associated activities"[97]. 

 
It is notable that the above definition was gleaned from Order 2000-003, 2000 CanLII 

28712 (AB OIPC), of the Alberta Information and Privacy Commissioner, cited by the 

Third Party in its submissions above.  In that order, the record at issue was a report of a 

mediated resolution between a faculty association and management, which parties had 

been attempting to settle grievances for some time, and which report management 

could later use for arbitration purposes.  The Commissioner decided that “labour 

relations information” could include collective relations, such as collective bargaining 

and related activities (para 98).   

 

[26] As noted above, the information in the Record at issue outlines a series of events prior 

to, during, and after an investigation by the Public Body of the Third Party, pursuant to 

the Public Body’s guiding legislation.  In my view, the Record at issue does not contain 

information that would satisfy the definition of labour relations information.  While 

there are names and position titles of Third Party directors/officers and an employee 

that appear in the Record at issue, there is no further detail that would reflect the Third 

Party’s management of its personnel, or any relationships between employees and 

employers.  There is also no reference to collective bargaining. 

 

[27] Based on my thorough review of the Record at issue and the representations of the 
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Third Party, I am not convinced that the names and job titles in the Record at issue 

constitute labour relations information, or any other category of information under 

clause 14(1)(a) of the FOIPP Act.  I will, however, analyze this information in the context 

of section 15 of the FOIPP Act later in this decision. 

 

[28] Based on the foregoing findings, none of the information in the Record at issue falls 

under any of the categories of business information enumerated in clause 14(1)(a) of 

the FOIPP Act.   Therefore, subsection 14(1) of the FOIPP Act cannot apply to the Record 

at issue.  However, in the event that a higher authority determines that this conclusion 

is in error, and for the purpose of guidance to public bodies, I will continue my analysis 

of the applicability of clause 14(1)(a) of the FOIPP Act. 

 

 Clause 14(1)(a), Information “of a third party” 

[29] Order No. FI-15-004, Health PEI, Re, issued concurrently with this order, speaks to 

information being “of a third party”.  At paragraph [38], it states: 

 

 [38] To further satisfy clause 14(1)(a) of the FOIPP Act,  the   
  information at issue must be “of a third party”.  This part of the  
  clause is meant to separate information belonging to a third party  
  from information that belongs to public bodies.  If it is determined 
  that the information at issue is a public body’s information,  
  then clause 14(1)(a) cannot apply to it. 

 

[30] The Third Party was asked to provide evidence that the information it highlighted in the 

Record at issue is “of the third party”.  The Third Party submits: 

 
The Letter relates directly to the provision of services by, and the 
organization of work at, the [Third Party].  It is also littered with 
references to key employees of the [Third Party], to the history of health 
services provided to clients by the [Third Party], to the treatment plans 
and policies in place at the [Third Party], and to the new initiatives 
planned for (and in place at) the [Third Party].  The Letter clearly contains 
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commercial information within the meaning of the FOIPP.  See Alberta 
Orders 96-013, 97-013, and 2001-021. 

 

[31] The Public Body argues that the business practices highlighted by the Third Party “are 

 neither innovative nor proprietary - they are common business practices for community 

 care facilities and nursing homes, of which all other industry participants would be well 

 aware.”. 

 

[32] Again, I agree that the information highlighted by the Third Party in the Record at issue 

is “about” the Third Party, but I question whether the information is considered to be 

“of” the Third Party. 

 

[33] The Record at issue originates from the Public Body.  It is a letter to the Third Party 

describing a complaint it received, and summarizing the subsequent actions taken by 

the Public Body, including the Public Body’s recommendations to the Third Party.  While 

the information may be about the Third Party, I find that the information is more 

proprietary to the Public Body.  The Public Body conducted the investigation, made 

recommendations, and reported to the parties following the investigation.  Although the 

Third Party was required to cooperate, as noted below in the discussion of clause 

14(1)(c) of the FOIPP Act, the Third Party has not shown that the information it 

highlighted is information “of the Third Party”, as required under clause 14(1)(a). 

 

 14(1)(a), Information “revealed” by disclosure  

[34] Clause 14(1)(a) of the FOIPP Act stipulates that the information in a record, if disclosed, 

must be “revealed”.  Neither the Third Party nor the Public Body provided 

representations relating to whether information would be revealed by disclosure of the 

Record at issue. 

 



 

 Page 16 of 50 

[35] I find that some of the information at issue, as highlighted by the Third Party, if 

disclosed, would be revealed, but not all.  The Record at issue contains names of 

directors/officers and an employee of the Third Party, and position titles, all of which 

can be accessed online from the Third Party’s website; therefore, that information 

would not be “revealed” if the Record at issue was disclosed. 

 

[36] It is also notable that upon the completion of the Public Body’s investigation, the Public 

Body provided the Applicant with a similar letter to that of the Record at issue; 

therefore, much of the content of the Record at issue would not be “revealed” if the 

Record at issue were disclosed, including recommendations of the Public Body. 

 

[37] Although I have found that the requirements of clause 14(1)(a) of the FOIPP Act have 

not been met, and therefore it is not necessary for me to review the other two required 

elements of the section 14 exception, I will continue with my analysis relating to 

whether the information was supplied, explicitly or implicitly, in confidence, for the 

reasons cited earlier. 

 

 Clause 14(1)(b), Was the information supplied, explicitly or implicitly, in confidence?  

 

[38] Clause 14(1)(b) of the FOIPP Act requires that the information be supplied, and that it be 

supplied explicitly or implicitly in confidence. 

 

 Clause 14(1)(b), Information “supplied” by the Third Party  

[39] The Third Party submits that not only was the information it provided the Public Body 

supplied in confidence, but that the information created by the Public Body from that 

information would be considered supplied.  The Third Party submits, 

 

 It is also important to note that the information created by the 
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Department is also considered to have been “supplied” by the [Third 
Party], for the purpose of section 14 of the FOIPP, if it is based on, or 
derived from, the information provided by the [Third Party].  The 
recommendations presented by the Department in the Letter were 
obviously created from information supplied by the [Third Party].  In fact, 
many of the recommendations were actually put forward by the [Third 
Party] itself on a confidential and without prejudice basis.  The 
Department, in turn, endorsed those recommendations in the Letter. 

 
 In this case, the [Third Party] provided confidential information to the 

Department in a good faith effort to address allegations made to the 
Department about the services at the [Third Party].  This was a private 
and without prejudice exchange.   

 

[40] The Third Party claims that the Record at issue is not a report of findings from an 

investigation, but that it is correspondence summarizing a private and without prejudice 

exchange, mutual discussion, and confidential dialogue between it and the Public Body.  

As will be discussed in further detail below, I do not agree with this characterization by 

the Third Party. 

 

[41] The Public Body argues that the information in the Record at issue was not supplied by 

the Third Party, but that the Third Party was compelled to produce the information by 

legislation, namely, the Community Care Facilities and Nursing Homes Act, RSPEI 1988, c 

C-13, its Nursing Home Regulations, and the Adult Protection Act, RSPEI 1988, c A-5.  The 

Public Body’s representations address the Third Party’s claim that the Record at issue 

summarizes a discussion or exchange, and not an investigation.  The Public Body 

submits, 

 

 In short, one of the primary functions of the letter is to communicate the 
findings of the investigation that was conducted, as well as to outline the 
process undertaken to ensure the Third Party addressed the issues it 
uncovered.  It should be sufficient to simply note the opening sentence of 
the letter:  “This letter is a follow up summary regarding the investigation 
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of a complaint involving [a former resident], and to outline 
recommendations resulting from the investigation”.  It would be difficult 
to more clearly state both the nature of this investigation, and the 
purpose of the letter in question. 

 

[42] The Public Body refutes the Third Party’s contention that the Third Party put forward 

 recommendations, and states: 

 

While it is true that the Third Party outlined planned changes to their 
business practices at a meeting of Department staff and Third Party 
representatives that took place on June 10, 2011, it is clear these plans 
were not simply brought forward by the Third Party in an effort to 
proactively improve service delivery.  Rather, they were generated in 
response to issues and concerns raised by the Department during the 
course of the investigation into this case, and were in response to the 
clearly articulated expectation that the Third Party would address these 
concerns and issues by making changes to its operation.   …  In light of 
this kind of previous direction, the Third Party’s plan to implement these 
kinds of recommended actions cannot be interpreted as a voluntary 
effort by the Third Party that was based on without-prejudice 
discussions.  To the contrary, they were changes required by the 
Department, resulting from an investigation conducted by the 
Department. 

 

 I accept the Public Body’s evidence above to be both credible and reasonable. 

 

[43] Sections 11 and 12 of the Community Care Facilities and Nursing Homes Act contain 

provisions related to community care facility and nursing home inspectors and 

inspections, including compliance, as follows: 

 

11. (1)  The Minister may, after consultation with the Board, appoint 
inspectors. 
  
 (2) Inspectors shall make periodic inspection of licensed facilities.  
 
 (3) Inspectors shall inspect community care facilities or nursing 
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homes in respect of which an application for a license is made.  
 
 (4) Every applicant or operator shall permit an inspector to enter a 
facility at any reasonable time and investigate any aspect of the 
operation of the facility

 

 to assess whether it complies with the prescribed 
standards. 

 (5) An inspector may enter and carry out an investigation

 

 in 
respect of any premises where the Board has reasonable grounds to 
suspect that a community care facility or a nursing home is operated in 
contravention of this Act.  

 (6) Where an inspector considers that the health of residents may 
be endangered he may direct the operator of a facility to cause a resident 
to be examined by a medical practitioner.  
 
 (7) An inspector shall report his findings on an inspection to the 
Board. 
 
12.  Any person who  
 (a) fails to comply with any provision of this Act or the regulations;  
 (b) fails to observe any terms and conditions imposed on the issue 
 of a license;  
 (c) contravenes an order of the Minister under subsection 10(3); 
 or  
 (d) fails or refuses to comply with the direction of an inspector 
 under subsection 11(6), 
 is guilty of an offence and liable on summary conviction

 

 to a fine not 
exceeding $500 and, where the offence is of a continuing nature, each 
day that the offence continues shall constitute a separate offence. 
[underline emphasis added] 

[44] The following two sections of the Adult Protection Act are also relevant: 

 

4. (1)  Any person who has reasonable grounds for believing that an 
adult is in need of assistance or protection may report the circumstances 
to the Minister. 
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 (2)  Notwithstanding subsection (1), any person who, by virtue of 
his or her professional employment or occupation in health care, social 
services, education, law enforcement, counselling, residential services or 
any other field where the person has a duty of care to vulnerable adults, 
has reasonable grounds for believing that an adult is in need of assistance 
or protection shall report the circumstances to the Minister.1

 
 

5. (1)  Where the Minister receives a report under subsection 4(1) or 
(2), or otherwise has reasonable grounds to believe that an adult may be 
in need of assistance or protection, the Minister may carry out an 
investigation to determine whether the adult is in need of assistance or 
protection. 

. . . 
 (3)  In conducting an investigation respecting an adult, the 
Minister may 

. . . 
  (c)  interview persons who may have information that is  
  relevant to the investigation; 
  (d)  solicit, accept and review reports and information  
  from 
   (i) a health care provider or other person who, or  
   agency that, has provided services to the adult, or 

. . . 
  (e)  require a person or agency, including a law   
  enforcement agency, to provide information or produce  
  records or documents in that person’s or agency’s   
  possession or control which, in the opinion of the Minister, 
  may be relevant to the investigation; 
  (f)  require the production of medical, financial or other  
  records respecting the adult. 
 
 (4)  For the purpose of subsection (3), the Minister’s right to 
information overrides 
  (a)  a claim of confidentiality or privilege, except solicitor- 
  client privilege; and 
  (b)  a restriction in an enactment or the common law  
  about the disclosure or confidentiality of information. 
 
 (5)  Any person who, or agency that, has custody or control of 

                                                 
1 Subsection 4(2) of the Adult Protection Act prevails despite the FOIPP Act [s. 14(c) FOIPP Act regulations]  
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 information that the Minister is entitled to under subsection (3) 
 shall provide that information to the Minister on request. 

 

[45] The Third Party rebuts the Public Body’s position that the letter represents the results of 

an investigation made under section 11 of the Community Care Facilities Act, and argues 

that the letter is not the type of investigative report to the board contemplated by the 

legislation.  In supplementary representations, the Third Party says: 

  
 As for the suggestion by the Department that the [Third Party] has 

incorrectly stated that no findings of fault were made and that no 
  contraventions of the CCFA were found, it is worth reviewing sections 

11(7) and 12 of the CCFA.  This is not a report of findings to the board, 
and no charges have been laid or prosecuted.  The correspondence is a 
summary of the confidential dialogue between the Department and the 
[Third Party].  It is simply not correspondence that section 11 of the CCFA 
contemplates being created or disclosed to the public. 

 

[46] Subsection 4(3) of the Nursing Home Regulations to the Community Care Facilities and 

Nursing Homes Act states: 

 
 4. (3)  An inspector shall, following an inspection of a nursing home, 

without delay make his findings, recommendations and any directions 
known in writing to the operator and the Board. 

 

[47] While I agree with the Third Party that the Record at issue is not a report of findings to 

the board, as it is addressed to the Third Party, I note that it is copied to the chair of the 

board.  I further note that the Record at issue reports the findings of an investigation, 

and sets out the recommendations and directions resulting from that investigation to 

the operator and the board, as required under subsection 4(3) of the regulations cited 

above.  As I have concluded, based on the evidence, that the Record at issue is a report 

of findings and recommendations from an investigation, I correspondingly reject the 

Third Party’s contention that it is private correspondence summarizing a confidential 
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dialogue and exchange of information on a without prejudice basis between it and the 

Public Body. 

 

[48] Based on the evidence before me, and as I found in Order No. 06-005, the information 

in the Record at issue was collected by investigators of the Public Body from various 

sources in order to draw conclusions and make recommendations in accordance with 

the Public Body’s legislated mandate.  Therefore, the information was not “supplied” by 

the Third Party.     

 

 Clause 14(1)(b), Information supplied in confidence 

[49] A previous order of this office, Order No. 06-007, Prince Edward Island (Agriculture, 

Fisheries and Aquaculture) (Re), 2006 CanLII 60800 (PE IPC), lists factors that have been 

accepted and adopted by this office in determining whether information is supplied in 

confidence, at page 10.  These factors include: 

 
a. the existence of an express condition of confidentiality in an 
 agreement between the public body and the third party (Alberta 
 Order 97-013 [23-27]); 
 
b. evidence that the public body requested the information be 
 supplied in a sealed envelope (Alberta Order 97-013, supra); 
 
c. the third party’s evidence that it believed the information was 
 supplied in confidence (Alberta Order 97-013, supra); 
 
d. evidence that the third party providing the information was 
 promised by the public body that he or she would not be 
 identified (Alberta Order 2000-003 [122]); and 
 
e. evidence that a motion was passed that the information remain 
 private (Alberta Order 2001-019 [15]). 

 

[50] The Third Party argues that it implicitly supplied information to the Public Body in 
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 confidence.  The Third Party elaborates as follows: 

 

Information is supplied “in confidence” when a situation of mutual trust 
exists in which private matters are related or reported.  These situations 
may be created explicitly or implicitly.  The latter situation arises when 
both parties understand that the information is being supplied in 
confidence. There may be no actual statement of confidentiality or any 
written agreement of the understanding that the information will be kept 
confidential.  However, when the circumstances are examined, 
confidentiality may nonetheless be implied. 

 

 [51] In its submissions to the Public Body, the Third Party claims that it was never told that 

the information it was providing the Public Body would be subject to disclosure.  The 

Third Party was of the understanding that the private information it supplied the Public 

Body would not be disclosed to the general public.  It relies on Alberta Order 99-018, 

CanLII 19670 (AB OIPC), in its representations to the Public Body, and submits: 

 
 If the affected third party had, from an objective point of view, a 

reasonable expectation of confidentiality with respect to the information 
that was supplied, then the test for confidentiality is satisfied.  See 
Alberta Order 99-018.  Relevant considerations include the manner in 
which the information is treated by the third party and the purpose for 
which the information was supplied. 

. . . 
 In this case, the [Third Party] provided confidential information to the 

Department in a genuine and good faith effort to address concerns that 
had been expressed to the Department in relation to its services.  It did 
not provide the Department access to its business operation for the 
purpose of providing indirect access . . . to the general public.  This was a 
collaborative exercise. 

 

[52] In its representations to this office, the Third Party furthers its argument, and submits: 

 

 At all times, the Department insisted that the information was being 
collected in confidence and only for the purpose of making 
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recommendations to the [Third Party].  With that representation in hand, 
the [Third Party] proceeded to cooperate in good faith. 

 

[53] The Public Body refutes the Third Party’s claim that there was an explicit expectation of 

confidence communicated by the Public Body during the investigation.  The Public Body 

submits: 

 

 With regard to the issue of confidentiality, after consulting with the two 
staff [who] signed the letter in question it is the view of the Department 
that there was no indication that the information was provided with an 
understanding that it would be maintained in confidence.  Setting aside 
the point made above that the production of all information associated 
with this request was required by the governing legislation, it is the 
Department’s view that the investigators never explicitly communicated 
to the operators or staff of the facility that the investigative information 
would be maintained in confidence, nor that the circumstances 
surrounding such an investigation constitute an implicit understanding of 
confidence. 

 
 It should also be noted that the initial letter of representation submitted 

by the representative of the Third Party makes an argument relating to 
an implicit understanding of confidence, and makes no mention of an 
explicit commitment by investigative staff that the information being 
gathered would be treated as confidential. 

     

 [54] The Prince Edward Island Freedom of Information and Protection of Privacy Guidelines 

and Practices Manual (May 2006) provides additional guidance for determining whether 

information was submitted in confidence.  At page 63, it states: 

 
It is not sufficient simply to accept a third party’s stamp that documents 
are confidential or the assertion in representations that information was 
supplied in confidence.  There must be evidence . . . to support the 
assertion or marking and to prove that the information has been treated 
consistently in a confidential manner. 

 

[55] The Third Party was asked to provide evidence to support its claim that it supplied the 
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information contained in the Record at issue to the Public Body with an explicit 

expectation of confidence, and to include copies of related records, if in record form.  

The Third Party provided no such evidence. 

 

[56] Based only on the submissions of the two parties, each without any concrete supporting 

evidence, I am unable to establish that the information contained in the Record at issue 

was supplied explicitly in confidence.  Given that the Third Party was unable to provide 

evidence of an explicit communication of confidentiality by the Public Body, and further 

that the Record at issue does not contain an expressed condition or statement of 

confidentiality, I conclude that the information was not supplied explicitly in confidence. 

 

[57] While the Public Body submits that the nature of an investigation does not support an 

implicit understanding of confidence, the Third Party claims that, without notice to the 

contrary, it had a reasonable expectation that the information it supplied to the Public 

Body would be kept confidential.  The Third Party states: 

 

 In this case, the [Third Party] provided confidential information to the 
Department in a good faith effort to address allegations made to the 
Department about the services at the [Third Party].  This was a private 
and without prejudice exchange.  It was not a public investigation, and 
there was no expectation whatsoever that any findings would be made 
(or that any of the recommendations would be published).  …  The 
Department never informed the [Third Party] that the resulting Letter 
would be subject to disclosure, and the [Third Party] is not aware of any 
other instance where such correspondence from the Department has 
been disclosed to the public. 

 
 The [Third Party] keeps its business information and any personal 

information, including information about its employees and clients, 
strictly confidential.  It was always the understanding of the [Third Party] 
that, absent some finding by an adjudicator or decision-maker that it has 
done something wrong in caring for a client, none of the private 
information it supplies to the Department is liable to be disclosed to the 



 

 Page 26 of 50 

general public.  In our view, this is a reasonable and legitimate 
expectation for a private organization that is asked to share information 
with a public body. 

 

[58] The evidence negates some of the Third Party’s assertions.  As noted earlier, similar 

correspondence has already been forwarded to the Applicant by the Public Body.  

Further, the names and job titles of key personnel are publicly disclosed by the Third 

Party.  In addition, the Third Party was not asked to share information; it was required 

to do so by legislation with which it would be quite familiar. 

 

[59] The Third Party relies on Order 99-018, 1999, supra, of the Alberta Information and 

Privacy Commissioner.  At paragraph 38 of that order, the Commissioner states: 

 
Other than stating its expectations that the Records would be held in 
confidence, the Third Party has not provided evidence in support of this 
assertion.  I find that the Third Party has not pointed to any particular 
circumstance or facts that would give rise to a reasonable expectation 
that the information was communicated on the understanding that it was 
supplied, explicitly or implicitly, in confidence. 

 

[60] I accept the Third Party’s assertion that it believed the information was supplied in 

confidence, satisfying one of the factors that have been accepted and adopted by this 

office in determining whether information is supplied in confidence.  However, I find 

that the Third Party’s belief was not reasonable in the circumstances.  It is reasonable to 

conclude that the family of a third party client from whom a complaint was raised would 

be entitled to access to the results of the investigation of the complaint.  I find that 

there is insufficient evidence provided by the Third Party to make an objective 

determination that the information in the Record at issue was supplied implicitly in 

confidence.   
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[61] The Third Party has not satisfied the requirement of clause 14(1)(b) of the FOIPP Act in 

its arguments.  The Third Party has not met the second condition of subsection 14(1).  In 

the event that a higher authority determines that clause 14(1)(b) has been met, I 

continue my analysis of the Third Party’s arguments relating to the third required 

element of subsection 14(1). 

 

 Clause 14(1)(c), Could disclosure of the information reasonably be expected to result 
 in a probable harm? 
 

[62] Clause 14(1)(c) of the FOIPP Act requires that the disclosure of the information at issue 

could reasonably be expected to result in one or more of the following harms: 

 

(i) harm significantly the competitive position or interfere significantly with 
the negotiating position of a third party; 
 

(ii) result in similar information no longer being supplied to the public body 
when it is in the public interest that similar information continue to be 
supplied; 
 

(iii) result in undue financial loss or gain to any person or organization; or 
 

(iv) reveal information supplied to, or the report of, an arbitrator, mediator, 
labour relations officer or other person or body appointed to resolve or 
inquire into a labour relations dispute. 

 

[63] The Third Party submits that disclosure of the Record at issue will result in similar 

information no longer being supplied to the Public Body when it is in the public interest 

that similar information continue to be supplied [14(1)(c)(ii)]; and result in undue 

financial loss or gain [14(1)(c)(iii)].  As the Third Party has also made reference to 

harming its competitive position, I have considered clause 14(1)(c)(i) of the FOIPP Act, as 

well. 
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[64] It is the Third Party’s burden to prove that if the information at issue is disclosed, it 

would be reasonable to expect that the Third Party would probably suffer one of the 

harms as set out in clause 14(1)(c) of the FOIPP Act.  The standard of proof for a 

reasonable expectation of harm was discussed more fully in Order Nos. FI-15-002, 

Department of Economic Development and Tourism, Re, and FI-15-003, Department of 

Family and Human Services, Re, released concurrently with this order.  The standard 

moves along the continuum toward probability, and beyond a mere possibility.  While it 

is not necessary for the Third Party to prove that the harm will definitely occur, 

speculating or merely stating it is not sufficient to satisfy this clause.  The evidence must 

be detailed and convincing. 

 

[65] The Prince Edward Island Freedom of Information and Protection of Privacy Guidelines 

and Practices Manual (May 2006) expands on the evidence required to prove the harms 

set out in clause 14(1)(c) of the FOIPP Act, at page 63, and states: 

 
A refusal of access under this exception should be supported by detailed 
evidence showing that the expectation of harm is reasonable and the 
harm is probable. The evidence must show that: 
 

  • there is a clear cause and effect relationship between the 
disclosure and the alleged harm; 

  • the expected harm amounts to damage or detriment and not 
simply hindrance or minimal interference; and 

  • the likelihood of harm from disclosure of the specific information 
is genuine and conceivable, and not merely speculative; it is not 
sufficient to show that there is a potential for harm simply 
because the information is sensitive. 

 

 Clause 14(1)(c), Similar information no longer being supplied  

[66] The Third Party submits that disclosure of the information in the Record at issue could 

result in similar information no longer being supplied to the Public Body when it is in the 

public interest that similar information continue to be supplied, as found at subclause 
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14(1)(c)(ii) of the FOIPP Act.  The Third Party states: 

 

There is a significant public interest in the sharing of such information 
between facilities like the [Third Party] and the Department.  In the end, 
it results in even better services.  Disclosure of such information to the 
public would frustrate this objective.  If private facilities knew that such 
information would be liable to disclosure to the public and its 
competitors, they would never collaborate with the Department.  
Facilities would not volunteer private information, acknowledge areas for 
improvement, or detail new policies and investments.  A collaborative 
exercise between the Department and a facility, aimed at improving 
services, should not result in harm to the participating facility.  Such 
collaboration should be encouraged through confidence and not 
frustrated through disclosure. 

 

[67] The Public Body argues that the provision of information by the Third Party was not 

optional, as the Third Party is legally obligated to comply with an investigation, such as 

the one outlined in the Record at issue.  The Public Body submits: 

 

 This interpretation of events, supported by the facts as outlined in the 
letter, also serves to refute the Third Party’s claim that “[d]isclosure of 
without prejudice correspondence would have an obvious chilling effect 
on future discussion with the [Third Party] and other facilities”.  Put 
simply, it is the Department’s position that the exchanges with the Third 
Party were not optional interactions in which they can choose not to 
participate in the future.  The investigation was the direct result of a 
complaint received by the Department and was not a voluntary exercise 
on the part of the Third Party.  It was conducted by Department staff , 
acting on behalf of the Minister and the Board, who were exercising their 
legislated authority to oversee and ensure compliance with provincially 
regulated standards of care that are required of private community care 
and nursing home facilities.  And finally, the subsequent actions taken by 
the Third Party were not optional measures that were voluntarily 
undertaken - they were improvements dictated by the findings of the 
investigation, and required by the Department.  In short, the Third Party’s 
non-participation or non-cooperation in similar future investigations is 
simply not an option. 
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[68] I agree with the Public Body’s submission above.   The Community Care Facilities and 

Nursing Homes Act provides that an operator of a community care facility or nursing 

home shall supply information to the Public Body as required, or risk that its license be 

refused, revoked or suspended.  In addition to sections 11 and 12 of the Community 

Care Facilities and Nursing Homes Act, cited at paragraph [43] above, the following are 

also relevant sections, with my underline emphasis added: 

 
 7.  No person or organization shall operate or purport to operate a 

community care facility or a nursing home without a valid license
 

. 

 8.  A person or organization seeking to operate a community care facility 
or nursing home shall apply to the Board for a license in the prescribed 
manner and furnish such information as the Board may require

. . . 
. 

 
 10. (1)  Where it has reasonable grounds to believe that a facility 

would not operate or is not operating in accordance with the prescribed 
standards or the terms of its license, and after giving the applicant or 
operator, as the case may be, the opportunity to be heard

 

, the Board 
may refuse, refuse to renew, revoke, suspend, or impose conditions on a 
license. 

[69] I find that the requirement for the Third Party to provide information to the Public Body 

is legislated, placing an obligation on the Third Party to provide the required 

information, or risk violating the law. 

 

[70] Based on the foregoing, the Third Party has failed to provide sufficient evidence to 

support its contention that disclosure of the information in the Record at issue could 

result in similar information no longer being supplied, as provided under subclause 

14(1)(c)(ii) of the FOIPP Act. 
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 Clause 14(1)(c), Harm significantly the competitive position of the third party and 
 result in undue financial loss or gain 

[71] The Third Party submits that disclosure of the information in the record at issue would 

result in undue financial loss to the Third Party, and gain to its competitors, because its 

competitive position would be harmed.  It submits: 

 

A loss is “financial” when it is measurable in monetary or monetary-
equivalent terms (e.g. loss of revenue, loss of reputation, or loss of good 
will).  A loss of goodwill or damage to business reputation is a financial 
harm. 

. . . 
 

Notwithstanding the absence of any findings of fault on the part of the 
[Third Party], the Letter nonetheless contains information that would 
result in financial harm to the [Third  Party].  Recommendations to further 
improve the services provided by the [Third Party] will be presented as 
failures on the part of the [Third Party], resulting in irreparable damage 
to its business reputation.  New initiatives by the [Third Party] will be 
taken up by competitors, who will unfairly benefit from the investments 
made by the [Third Party].  The result would be real financial losses for 
the [Third Party]. 

 

 [72] I find that the Third Party has not provided sufficient evidence to substantiate a genuine 

and conceivable and undue financial loss from disclosure of the Record at issue.  The 

Third Party provides no detail of the “new initiatives” that would be taken up by its 

competitors, and I fail to see any such initiatives upon review of the Record at issue.  I 

accept the Public Body’s submission that the Third Party’s business practices described 

in the Record at issue are not innovative, but are common to  community care facilities.  

With regard to harm to reputation, the Third Party has provided no evidence that 

recommendations in the Record at issue would be perceived as failures, and, further, 

that such perceived failures would lead to undue financial loss or significant harm to its 

competitive position.  On the contrary, it is the Third Party’s observation that no findings 

of fault were made against the Third Party. 
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[73] I find that the Third Party has not met the burden of proof required by it to show that 

subclauses 14(1)(c)(i)  and 14(1)(c)(iii) of the FOIPP Act apply. 

 

[74] The Third Party has not provided sufficient evidence that would suggest that any of the 

harms described in clause 14(1)(c) of the FOIPP Act could reasonably be expected to 

occur as a result of disclosing the Record at issue.  Therefore, the Third Party has failed 

to meet the third condition of subsection 14(1). 

 

[75] Based on the foregoing analysis, the Third Party has not met the criteria required to 

permit the Public Body to refuse to disclose the Record at issue to the Applicant under 

subsection 14(1) of the FOIPP Act. 

 

[76] Throughout this review, I have considered the Third Party’s evidence, and balanced it 

with the established purpose of the section 14 exception, namely, to protect 

confidential business information of third parties [Order No. 03-007].  The above 

analysis and conclusions arose out of this balanced approach.  Taking a broader 

perspective, it is fair to say that the type of information disclosed by the Record at issue 

is not the type of information that section 14 of the FOIPP Act was designed to protect.  

None of the information in the Record at issue falls into a category of information 

enumerated in clause 14(1)(a), the information was not supplied in confidence as 

stipulated in clause 14(1)(b), and none of the harms set out at clause 14(1)(c) were 

proven beyond mere speculation.   
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 B. Section 15 of the FOIPP Act: Disclosure unreasonable invasion of personal  
  

 
privacy 

[77] The Third Party submits that certain information in the Record at issue is personal 

information, the disclosure of which would be an unreasonable invasion of the personal 

privacy of the individuals named. 

 

[78] The Public Body submits that section 15 of the FOIPP Act does not apply to the 

information in the Record at issue, but if it is found to apply, the Public Body would 

agree to sever the personal information before disclosing the remainder of the Record 

at issue.   

 

[79] Without access to the Record at issue, the Applicant was not in a position to make 

submissions on this issue.  As noted at the outset of this decision, the Applicant has the 

burden of proof where the Record at issue contains personal information; however, the 

Applicant is clearly at a disadvantage in this review, as the Public Body states only that it 

had decided that section 15 of the FOIPP Act does not apply.  Other than a brief 

reference to “business card type of information” in one of its submissions, the Public 

Body did not indicate whether it had decided that the Record at issue contains personal 

information, nor did the Public Body indicate which clauses of section 15 it had 

considered in its decision. 

 

[80] Because section 15 of the FOIPP Act is a mandatory exception, it is my duty to analyze 

the Record at issue in light of section 15.  It is my expectation that, in future decision 

letters, and in future submissions, the Public Body will demonstrate a similar analysis, as 

it did with its submissions relating to section 14. 
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[81] I have determined that the relevant provisions of section 15 of the FOIPP Act to this case 

 are as follows: 

 
15. (1)  The head of a public body shall refuse to disclose personal 
information to an applicant if the disclosure would be an unreasonable 
invasion of a third party’s personal privacy. 

. . . 
 
 (4)  A disclosure of personal information is presumed to be an 
unreasonable invasion of a third party’s personal privacy if 
  (a)  the personal information relates to a medical,   
  psychiatric or psychological history, diagnosis, condition,  
  treatment or evaluation; 
  (b)  the personal information was compiled and is   
  identifiable as part of a law enforcement matter, except to 
  the extent that disclosure is necessary to prosecute in  
  respect of, or to continue or conclude, the matter; 

. . . 
  (d) the personal information relates to employment or  
  educational history; 

. . . 
 

 (5) In determining under subsections (1) and (4) whether a 
disclosure of personal information constitutes an unreasonable invasion 
of a third party’s personal privacy, the head of a public body shall 
consider all the relevant circumstances, including whether 

. . . 
    (b)  the disclosure is likely to promote public health and  
  safety or the protection of the environment; 

. . . 
  (e)  the third party will be exposed unfairly to financial or  
  other harm; 
  (f)  the personal information has been supplied in   
  confidence; 

. . . 
    (h) the disclosure may unfairly damage the reputation of  
  any person referred to in the record requested by the  
  applicant; and 
    (i)  the personal information was originally provided by the 
  applicant.  
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[82] As noted above, subsection 15(1) of the FOIPP Act is a mandatory exception.  If it is 

found that disclosing personal information would be an unreasonable invasion of a third 

party's personal privacy, a public body must not disclose it to an applicant. As Order No. 

03-003, Department of Tourism, Re, 2003 CanLII 52560 (PE IPC) establishes, in order to 

apply this exception accurately, a two-step process should be followed. 

 

[83] In the first step, it should be determined whether the information at issue is personal 

information, pursuant to clause 1(i) of the FOIPP Act.  If the information at issue is not 

personal information, section 15 will not apply, because there would be no 

unreasonable invasion of personal privacy. 

 

[84] In step two, if the information at issue is found to be personal information, it must be 

decided whether disclosure of the personal information would constitute an 

unreasonable invasion of personal privacy.  This analysis may involve the other 

subsections of section 15 of the FOIPP Act, as follows:  

 

 (a) If a party wishes to raise subsection 15(2), it should be dealt with first.  This is a 

deeming provision, so that certain circumstances are deemed not to be an 

unreasonable invasion of a third party’s personal privacy.  If one of the 

exceptions in subsection 15(2) is found to apply, the analysis is at an end, and 

the information should be disclosed.  In the review before me, no party has 

raised any clause of subsection 15(2), nor have I identified any, based on the 

evidence and the Record at issue itself, that apply. 

 

 (b) The next analysis involves subsection 15(4), and is only reached if subsection 

15(2) does not apply.  Subsection 15(4) contains examples of circumstances that 
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are presumed to be an unreasonable invasion of privacy.  If one or more of the 

presumptions listed in subsection 15(4) applies to the information at issue, then 

disclosure of that information is presumed to constitute an unreasonable 

invasion of privacy of the third party to whom the information relates.  Despite 

any presumptions, however, a factor under subsection 15(5), or a combination 

of factors, including the other circumstances listed below, may rebut the 

presumption(s), and lead to disclosure of the information. 

 

 (c)  In all cases, even if no presumptions of subsection 15(4) apply, all relevant 

factors favoring disclosure must be balanced against those favouring 

nondisclosure, pursuant to subsection 15(5), so that a decision can be made 

regarding whether disclosure would constitute an unreasonable invasion of a 

third party’s personal privacy. 

 

 Step One:  Does the Record at issue contain personal information of third parties? 

 

 

[85] The Third Party submits that the Record at issue reveals information relating to the 

medical history, condition and treatment of clients of the Third Party.  According to the 

definition of personal information found at clause (1)(i) of the FOIPP Act, "personal 

information" means recorded information about an identifiable individual, including an 

individual's name [s. 1(i)(i)], and information about an individual’s health and health 

care history [s. 1(i)(vi)]. 

Third Party client information 

 

[86] The Record at issue is a report summarizing an investigation relating to the treatment of 

a client of the Third Party, and the resulting recommendations of the Public Body.  I 

agree that the Record at issue provides some medical history of the client, and identifies 

the client by name.  Based on the definition above, I find that the client’s name, and 
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references to the client’s medical history and condition, is personal information in 

accordance with clause 1(i) of the FOIPP Act. 

 

 

[87] The Third Party also submits that the Record at issue reveals the personal information of 

officers/directors and employees of the Third Party.  The Third Party submits: 

Information of Third Party officers/directors and employee 

 

While you have noted that section 15 of the FOIPP does not protect “an 
incorporated company,” we note that the Letter also contains personal 
information about various individual third parties.  Those parties include 
officers, directors, employees, and clients of the [Third Party].  There is 
absolutely no basis for disclosing personal information about those 
individuals (e.g. names, titles, health information, healthcare history, 
employer, and employment duties).  These individuals have been 
provided no notice of this request for information, and the request itself 
did not pertain to any of these individuals.  This personal information 
shall not be released pursuant to section 15 of the FOIPP. 

 

[88] The Public Body submits that much of the information in the Record at issue is business 

card type of information, and states: 

 
Having said that, while the Department initially indicated its intention to 
disclose the record in its entirety, we would immediately comply with any 
order from your Office to sever any personal information of the Third 
Party’s employees from the disclosed record.  It was never the 
Department’s intent to infringe on the privacy rights of the Third Party’s 
staff, and removal of this information would not violate the spirit of 
transparency we were attempting to uphold in our initial decision to 
disclose the record in question. 

 

[89] In accordance with the definition of personal information at clause 1(i) of the FOIPP Act, 

I find the following information to be personal information of third parties:  the names 
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and one title of two directors/officers of the Third Party; and the name and job title of a 

management employee of the Third Party . 

 

[90] I have reviewed the Record at issue thoroughly, with a view to identifying any 

information that might satisfy the definition of personal information in the FOIPP Act.  I 

have found no other examples of personal information in the Record at issue. 

 

 Step Two:  Would disclosure of the personal information constitute an unreasonable 
 invasion of personal privacy? 
 

[91] As no party has raised any clause of subsection 15(2) of the FOIPP Act, nor have I 

identified any, based on the evidence and the Record at issue, itself, that apply, I 

continue my analysis involving subsections 15(4) and 15(5). 

 

 Subsection 15(4), Presumptions:  

[92] The Third Party has raised clauses 15(4)(a), (b) and (d) of the FOIPP Act, set out above, in 

support of its position that the Record at issue not be disclosed. The Third Party 

submits:  

 
Section 15(4) sets out particular types of personal information where 
disclosure is presumed to be an unreasonable invasion of a third party’s 
personal privacy.  The public body must proceed from the assumption 
that disclosure would be an unreasonable invasion of personal privacy 
unless there is sufficient evidence to the contrary.  Not less than three 
such types of information are present in this case: 
 

• information relating to the medical, history, condition, and 
treatment of clients of the [Third Party]; 
 

• information forming part of an administrative investigation 
involving officers, directors, and employees of the [Third Party] 
that could have potentially resulted in penalty or other sanction; 
and 
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• information relating to the employment history of employees of 

the [Third Party]. 
 
In short, the Letter goes well beyond simply summarizing the information 
obtained from the [Third Party] about [a third party]. 

 

[93] If any of the presumptions listed in subsection 15(4) of the FOIPP Act apply to the 

information in the Record at issue, then disclosure is presumed to constitute an 

unreasonable invasion of a third party's privacy.  Such a presumption may be rebutted 

by a factor under subsection 15(5), or a combination of factors. 

 

 

[94] As noted above, the Record at issue contains some information relating to the medical 

history and condition of a named client of the Third Party.  The information is limited, as 

it relates to a very brief period of time upon which the investigation focuses; however, 

the information is sufficient to raise the presumption of clause 15(4)(a) of the FOIPP Act. 

Clause 15(4)(a) 

 

 

[95] The Third Party has raised clause 15(4)(b) of the FOIPP Act, claiming that the personal 

information in the Record at issue was compiled and is identifiable as part of a law 

enforcement matter. 

Clause 15(4)(b) 

 

[96]  "Law enforcement" is defined at subclause 1(e)(ii) of the FOIPP Act, as follows: 

 
1.  In this Act 

. . . 
 (e)  "law enforcement" means 

. . . 
  (ii)  a police, security or administrative investigation,  
  including the complaint giving rise to the investigation,  
  that leads or could lead to a penalty or sanction, including  
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  a penalty or sanction imposed by the body conducting the  
  investigation or by another body to which the results of  
  the investigation are referred, or 
 
 

[97] I conducted an analysis of clause 15(4)(b) of the FOIPP Act in Order No. FI-11-001, Prince 

 Edward Island (Department of Agriculture) (Re), 2011 CanLII 91839 (PE IPC), 

 commencing at page 26.  That review dealt with an administrative investigation, as does 

 the review before me.  As I noted in Order No. FI-11-001, in order to invoke the 

 presumption in clause 15(4)(b), it must be shown that the investigation at issue can 

 result in a penalty or sanction imposed under a statute or regulation, and that a formal 

 process has been established to conduct the investigation. 

 

[98] As the Public Body has set out in its submissions, sections 11 and 12 of the Community 

Care Facilities and Nursing Homes Act, cited at paragraph 43 above, provides for 

investigations, and sets out penalties. 

 

[99] The Public Body has demonstrated that a formal investigation process has been 

established by it under the Community Care Facilities and Nursing Homes Act, which 

process culminates in a letter summary with recommendations sent to the parties, one 

of which is the Record at issue in this review.  I therefore find that investigations under 

the Community Care Facilities and Nursing Homes Act satisfy the requirements for a law 

enforcement matter under the FOIPP Act, and that the personal information in the 

Record at issue was compiled and is identifiable as part of a law enforcement matter. 

 

 

[100] The Third Party claims that there is information in the Record at issue that relates to 

employment history of third parties.  As noted earlier in the discussion of personal 

information, the Record at issue names two officers/directors of the Third Party and one 

Clause 15(4)(d) 
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management employee.  Aside from the names and titles, the only other information 

disclosed is either that the individuals were in attendance at a meeting, or that the 

individuals cooperated with the investigation.  I do not consider this personal 

information to be detailed enough to constitute employment history of any of the three 

named individuals.  Therefore, the presumption of clause 15(4)(d) of the FOIPP Act is 

not raised by the Record at issue. 

 

 Subsection 15(5), Circumstances considered:   

[101] Keeping in mind the two presumptions that have been raised, I must still apply 

subsection 15(5) of the FOIPP Act to determine whether these presumptions are 

rebutted. 

 

[102] Under subsection 15(5) of the FOIPP Act, before making my decision, I must consider 

the relevant factors supporting disclosure of the Record at issue, and balance them 

against those supporting nondisclosure.  I am required to consider the factors set out in 

subsection 15(5), as well as other relevant factors, such as the following: 

 
(i)  disclosure of the information would promote the objective of 
providing citizens of the province with an open, transparent and 
accountable government; 
 
(ii)  a third party's refusal to consent to the release of their personal 
information; 
 
(iii)  the fact that an applicant is not required to maintain the 
confidentiality of personal information once it has been released to 
them; 
 
(iv)  if it is not possible for a public body to notify a third party under 
section 38; 
 
(v)  the fact that personal information is available to the public; 
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(vi)  the fact that the applicant was previously given some other 
information; 
 
(vii)  whether, under the circumstances, it is practicable to give notice to 
the third parties is a relevant circumstance that weighs in favour of not 
disclosing the personal information of those third parties; 
 
(viii)  the fact that the names of individuals requested by the applicant 
were provided solely in their professional capacity; 
 
(ix)  the fact that the names of individuals requested by the applicant 
were contained in letters sent to the applicant's solicitor; 
 
(x)  if disclosure of the information would affect the applicant's career 
opportunities, it is a relevant circumstance that weighs in favour of 
disclosing a third party's personal information; 
 
(xi)  where a person who has obtained information in confidence uses 
that information as a springboard for activities detrimental to the person 
who made the confidential communication; 
 
(xii)  the existence of a power imbalance between the parties; 
 
(xiii)  the nature and content of the records; and/or 
 
(xiv)  the fact that the applicant has no pressing need of the third party 
personal information. [Order No. FI-11-001, supra, para 89] 

 

[103] I have carefully considered the submissions of the parties, the evidence provided, the 

Record at issue, and the provisions of the FOIPP Act, and applied these to the two 

categories of personal information.  Under each category, I have made a final 

determination of whether disclosure of the personal information would be an 

unreasonable invasion of personal privacy of the third parties to whom the information 

relates. 
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[104] In this analysis, I have applied clause 15(5)(i) of the FOIPP Act, as well as the factors 

listed at (vi) and (xiii) of paragraph [102], above.  I conclude that there is sufficient 

evidence to rebut the presumptions above.  Disclosure of this personal information in 

the Record at issue is not an unreasonable invasion of the personal privacy of the 

named client, for the following reasons: 

Third Party Client’s Name and Medical History 

 

• the investigation, which led to the creation of the Record at issue, arose from 
concerns raised by the Applicant and other members of the client’s family 
[clause 15(5)(i)]; further, the nature and content of the Record at issue, being a 
report addressing these concerns, also calls out for disclosure [factor xiii]. 

 
• much of the information related to the client was provided by the Applicant and 

other members of the client’s family [clause 15(5)(i)]; 
 
• the personal information of the client in the Record at issue is already in the 

Applicant’s possession, as a reporting letter of the investigation was sent to the 
Applicant by the Public Body setting out this information, which is a relevant 
circumstance set out at (vi) of paragraph [102], above, to which I have given 
significant weight. 

 

 

[105] I have considered four of the factors set out at subsection 15(5) of the FOIPP Act, 

namely, clauses 15(5)(b), (e), (f) and (h).   

Names and Job Titles of Officers/Directors and Employees 

 

[106] Pursuant to clause 15(5)(e) of the FOIPP Act, no evidence has been provided that the 

officers/directors or employee of the Third Party would be exposed unfairly to financial 

or other harm as a result of disclosure of their information. 

 

[107] Despite the Third Party’s submission regarding clause 15(5)(f) of the FOIPP Act,  there is 

no evidence that the Third Party provided the names and job titles in confidence.  In 

fact, these individuals are openly identified with their job titles on the Third Party’s 
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website, in news items relating to the Third Party, and in public greetings from the Third 

Party.   

 

[108] No evidence has been provided under clause 15(5)(h) of the FOIPP Act that disclosure of 

the information at issue may unfairly damage the reputation of any person referred to 

in the Record at issue.  Aside from the publicly available name and job title information, 

the only other comment is that an individual was cooperative.  This is not the type of 

comment that would be damaging to any individual’s reputation. 

 

[109] Balanced against the lack of evidence that would prevent disclosure are two factors in 

favour of disclosure.  The first is that the three individuals named in the Record at issue 

are described in their official or professional capacity only.  This factor has been found in 

orders from other jurisdictions to be determinative in a finding of no unreasonable 

invasion of personal privacy.  Order F2008-028, 2009 CanLII 90933 (AB OIPC), sums up 

such decisions succinctly, at paragraph [53]: 

 

[para 53] . . . many previous orders of this Office have made it clear 
that, as a general rule, disclosure of the names, job titles and signatures 
of individuals acting in what I shall variably call a “representative”, “work-
related” or “non-personal” capacity is not an unreasonable invasion of 
their personal privacy. I note the following principles in particular (with 
my emphases in italics): 
 

• Disclosure of the names, job titles and/or signatures of individuals 
is not an unreasonable invasion of personal privacy where they 
were acting in formal or representative capacities (Order 2000-
005 at para. 116; Order F2003-004 at paras. 264 and 265; Order 
F2005-016 at paras. 109 and 110; Order F2006-008 at 
para. 42; Order F2008-009 at para. 89). 
 

• Disclosure of the names, job titles and/or signatures of individuals 
acting in their professional capacities is not an unreasonable 
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invasion of personal privacy (Order 2001-013 at para. 88; Order 
F2003-002 at para. 62; Order F2003-004 at paras. 264 and 265). 

. . . 
• Where third parties were acting in their employment capacities, 

or their personal information exists as a consequence of their 
activities as staff performing their duties or as a function of their 
employment, this is a relevant circumstance weighing in favour of 
disclosure (Order F2003-005 at para. 96; Order F2004-015 at para. 
96; Order F2007-021 at para. 98; Order F2008-016 at para. 93). 

 

[para 54] I further note that the foregoing principles have been 
applied not only to the information of employees of the particular public 
body that is a party to the inquiry,but also to that of employees of other 
public bodies (Order F2004-026 at paras. 100 and 120), representatives 
of organizations and entities that are not public bodies (Order F2008-009 
at para. 89; Order F2008-016 at para. 93), individuals acting on behalf of 
private third party businesses (Order 2000-005 at para. 115; Order F2003-
004 at para. 265),   . . . 

 

[110] At paragraph 57 of Order F2008-028, supra, the Adjudicator noted: 

 

[para 57] There can be exceptions to the general principle in favour 
of disclosure of the names, job titles and signatures of individuals acting 
in their work-related or representative capacities. For example, there 
may be unusual circumstances or accompanying information in the 
records at issue that add a personal aspect or dimension, or suggest that 
disclosure would be an unreasonable invasion of personal privacy.  
However, I see no such circumstances in this inquiry.   . . . 

 

 Similarly, I see no circumstances in the evidence of this review that would add a 

personal dimension to the officers/directors and employee information in the Record at 

issue.  I give this factor significant weight in deciding that there is sufficient evidence to 

rebut the presumptions established in subsection 15(4) of the FOIPP Act. 
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[111] The second factor that, in my view, favours disclosure of the Record at issue, is that it 

would contribute to the promotion of public health and safety in accordance with clause 

15(5)(b), as it relates to long-term care facilities.  The Public Body’s guiding legislation 

provides for investigation of long-term care facilities where it is warranted.  Full 

disclosure of the results of such investigations contributes to the promotion of public 

health and safety, as it ensures a culture of openness.  When affected parties to such 

investigations are offered a transparent view of the results, informed discussions can 

occur that are necessary to assure all parties that the health and safety of clients of 

long-term care facilities is adequate. 

 

 [112] Based on the above analysis, I conclude that disclosing the names and job titles of the 

officers/directors and employee of the Third Party would not amount to an 

unreasonable invasion of the third parties' personal privacy, pursuant to section 15 of 

the FOIPP Act.  There is no personal aspect to the third parties’ activities in relation to 

the investigation. 

 

 Other Issues Raised:  Subsection 32(2) of the FOIPP Act 

 

[113] The Third Party submits, 

 

To the extent that the Department now attempts to blame the [Third 
Party] for its own failure to discharge the informational obligations 
prescribed by FOIPP, invoking the principle of ignorantia juris non 
excusat, it is necessary only to read section 32(2) of FOIPP.  The 
Department was under a statutory duty to advise the [Third Party] and its 
employees of the matters prescribed by section 32(2) of FOIPP before 
collecting personal information.  The Department failed to do so.  While 
the Department may wish otherwise, there is no exemption from this 
statutory obligation because compliance takes time and effort on the 
part of departmental officials.  Disclosure of information that has not 
been collected in accordance with the requirements of FOIPP is 
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inconsistent with the intent of the legislation and patently unfair to the 
parties from whom the information has been collected. 

 

[114] Section 32 of the FOIPP Act falls under Part II, which deals with protection of privacy.  

 Part II sets out the requirements of public bodies to collect, use and disclose personal 

 information, and describes a complaint process whereby citizens may request an 

 investigation by the Information and Privacy Commissioner.  The Public Body has not 

 collected the Third Party’s personal information.  Indeed, as a corporate entity, the 

 Third Party has no personal information.  The Public Body did collect information from 

 the Third Party, as it was entitled to do, and required to do, by legislation.  There has 

 been no violation of section 32 of the FOIPP Act, as it relates to the Third Party. 

 

 VI. FINDINGS 

 

[115] My findings with respect to section 14 of the FOIPP Act are as follows: 

 

1.1  I find that the Record at issue contains no information that satisfies any of the 

categories of information under clause 14(1)(a) of the FOIPP Act, including 

“commercial information” and “labour relations information”. 

 

 1.2 With further reference to clause 14(1)(a) of the FOIPP Act, I find that the 

information in the Record at issue is not of the Third Party, and that most of the 

information would not be revealed by disclosure of the Record at issue, as it has 

already been revealed. 

 

 1.3 Therefore, I find that the Third Party has not satisfied clause 14(1)(a) of the 

FOIPP Act with respect to the information in the Record at issue. 
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 2.1 I find that the Third Party has not provided sufficient evidence to show that it 

supplied the information in the Record at issue to the Public Body, explicitly or 

implicitly, in confidence, as stipulated by clause 14(1)(b) of the FOIPP Act. 

 

 2.2  Therefore, I find that the Third Party has not satisfied clause 14(1)(b) of the 

FOIPP Act with respect to the information in the Record at issue. 

 

 3.1 I find that the Third Party has not provided the evidence necessary to show that 

disclosing the Record at issue could reasonably be expected to harm significantly 

the competitive position of the Third Party, pursuant to subclause 14(1)(c)(i) of 

the FOIPP Act. 

 

 3.2 I find that the Third Party has not provided the evidence necessary to show that 

disclosing the Record at issue could reasonably be expected to result in similar 

information no longer being supplied to the Public Body when it is in the public 

interest that similar information continue to be supplied, pursuant to subclause 

14(1)(c)(ii) of the FOIPP Act. 

 

 3.3 I find that the Third Party has not provided the evidence necessary to show that 

disclosing the Record at issue could reasonably be expected to result in undue 

financial loss or gain to any person or organization, pursuant to subclause 

14(1)(c)(iii) of the FOIPP Act. 

 

 3.4  Therefore, I find that the Third Party has not satisfied clause 14(1)(c) of the 

FOIPP Act with respect to disclosure of the Record at issue. 

 

4.1 I find that the Third Party has not met the criteria required under subsection 

14(1) of the FOIPP Act to permit the head of the Public Body to refuse to disclose 
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the Record at issue to the Applicant. 

 

[116] My findings with respect to section 15 of the FOIPP Act are as follows: 

 

 1.1 I find that the following information in the Record at issue is personal 

 information of third parties:  information relating to the medical history and  

 condition of a named client of the Third Party; the names and one title of two 

 directors/officers of the Third Party; and the name and job title of a 

 management employee of the Third Party.  

 

1.2 I find that the disclosure of the personal information in the Record at issue 

would not be an unreasonable invasion of the third parties' personal privacy 

pursuant to section 15 of the FOIPP Act. 

 

 VII. ORDER 

 

[117] Based on the above findings, I agree with the decision of the head of the Public Body 

that the criteria for non-disclosure as outlined in the three-part test of section 14 of the 

FOIPP Act were not met, and that pursuant to section 15 of the FOIPP Act, the Record at 

issue does not contain personal information the disclosure of which would be an 

unreasonable invasion of personal privacy of third parties.  I confirm the decision of the 

head of the Public Body that there are no grounds for non-disclosure, and that access to 

the Record at issue, being a follow-up summary of an investigation, dated June 13, 2011, 

in letter format, from the Department of Health and Wellness to the Third Party, be 

disclosed to the Applicant. 

 

[118] I thank all parties for their submissions.  In accordance with subsection 68(1.1) of the 
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FOIPP Act, the Public Body shall not take any steps to comply with this order until the 

end of the time for bringing  an application for judicial review of the order under section 

3 of the Judicial Review Act. 

 
 
      ________________________________ 
      Karen A. Rose 

Information and Privacy Commissioner 


