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Prince Edward Island 

 
Order No. FI-15-006 

 
Re: Department of Agriculture and Fisheries 

and the Farm Practices Review Board 
 

Prince Edward Island Information and Privacy Commissioner 
Karen A. Rose 

 
September 30, 2015 

 
Summary: 
 
An applicant submitted a request for access to information under the Freedom of Information 
and Protection of Privacy Act ("the FOIPP Act") to what is now referred to as the Department of 
Agriculture and Fisheries (the “Public Body”) about rules, practices and procedures of the Farm 
Practices Review Board (the “FPRB”), and decisions and approvals made by the FPRB 
concerning codes of practice, including the composting of coffee grounds on the property of a 
named parcel number and location.  The applicant made the same request to a separate 
provincial government department.  The Public Body provided records to the applicant, but 
did not disclose records of the FPRB that the applicant had received from the second 
department in response to its other request.  The applicant asked the Commissioner to review 
the Public Body’s decision, taking issue with the Public Body’s duty to assist under section 8 of 
the FOIPP Act.  The applicant claimed that, by withholding information and documentation 
responsive to the request, the Public Body did not fully comply with the access request.  The 
Commissioner found that the Public Body did not fulfill its duty to assist the applicant, and that 
it would have been reasonable for the Public Body to communicate more openly with the 
applicant when processing the request.  No order was necessary, however, as prior to the 
issuance of this decision, the head of the Public Body made an offer to the applicant to process 
the additional records at issue.  The Commissioner recommended that, in future requests for 
access, the head of the Public Body respond to applicants openly, accurately and completely, by 



 Page 2 of 23 

avoiding the errors described in this order, by endeavoring to interpret access requests broadly 
enough to assist applicants in obtaining the records they are seeking, and by providing an 
explanation to applicants in circumstances where no responsive records are found. 
    
Statutes Considered:  Freedom of Information and Protection of Privacy Act, R.S.P.E.I. 

1988, c F-15.01, s. 3(a), 7, 8(1), 12(1)(c), 50, 68(1.1); General 
Regulations to the FOIPP Act, PEI Reg EC564/02, s. 2 and Schedule 
1, Part I; Farm Practices Act, R.S.P.E.I. 1988, c F-4.1; General 
Regulations to the Farm Practices Act, PEI Reg EC505/99, s. 7 

 
Decisions Considered: Investigation Report 99-IR-004, St. Thomas Aquinas Catholic  
    Schools (Re) (24 February 2000), Alberta 1768 (AB OIPC) 
    Order 2001-016, 2001 CanLII 38142 (AB OIPC) 

British Columbia (Re), 2013 BCIPC 7 (CanLII) 
Order No. FI-11-001, Prince Edward Island (Department of 
Agriculture) (Re), 2011 CanLII 91839 (PE IPC) 
Order F2007-029, 2008 CanLII 88774 (AB OIPC) 

    Order No. 07-001, Prince Edward Island (Tourism) (Re), 2007 
CanLII 55713 (PE IPC) 

    Order F2012-09, 2012 CanLII 70608 (AB OIPC) 
    Vancouver Island Health Authority (Re), 2015 BCIPC 25 (CanLII) 
    Order No. 03-001, Department of Development and Technology, 

Re, 2003 CanLII 52558 (PE IPC) 
    Order No. FI-11-002, Prince Edward Island (Department of 

Agriculture) (Re), 2011 CanLII 91841 (PE IPC) 
     
 I.  BACKGROUND 

 

 [1] An applicant (the “Applicant”) requested access to codes of practice approved by the 

Farm Practices Review Board (the “FPRB”), applications and decisions on FPRB approvals 

regarding normal farm practices, and applications and decisions about composting 

coffee grounds on a property identified by a provincial parcel number and location.  

The Applicant also asked for written rules of practice and procedure by which the FPRB 

is governed.  Approximately one month later, the FPRB provided the Applicant with 

one code of practice, and informed the Applicant that no other rules of practice and 

procedure had been formally adopted by the FPRB.  The FPRB recommended the 

Applicant make application to what is now referred to as the Department of Agriculture 
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and Fisheries (the “Public Body”), pursuant to the Freedom of Information and 

Protection of Privacy Act, R.S.P.E.I. 1988, c F-15.01 (the “FOIPP Act”), for access to 

applications and decisions. 

   

[2] The Applicant promptly submitted a completed request to access information form to 

the Public Body for access to applications, decisions and orders of the FPRB about 

composting coffee grounds on a property identified by a provincial parcel number, and 

for written rules of practice and procedure by which the FPRB is governed.  The 

Applicant attached its previous letter to the FPRB requesting information, to the form, 

and noted that the FPRB had stated that the Applicant’s request would have to be 

reviewed by the Public Body. 

 

[3] Approximately four weeks later, the Public Body disclosed eight records to the 

Applicant, three of which had minimal severing of third party personal information 

under subsection 15(1) of the FOIPP Act. 

 

[4] As the Applicant had also submitted the same access request to a second provincial 

government department and received four records of the FPRB that the Applicant had 

not received from the Public Body, the Applicant requested a review of the Public 

Body’s decision, claiming that, by not disclosing all of the responsive records to the 

Applicant, the Public Body did not fully comply with the Applicant’s access request.  

The Applicant did not raise the Public Body’s severing pursuant to subsection 15(1) of 

the FOIPP Act as an issue, and, therefore, it is not an issue to this review.   

 

[5] At the outset of the review process, former Commissioner Maria MacDonald offered to 

provide the head of the Public Body with additional time to consult with affected third 

parties and process the records at issue, described below.  The head of the Public Body 

did not choose to do so.  
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 II. RECORDS AT ISSUE 

 

[6] The Applicant received four records of the FPRB from a separate provincial government 

department that the Applicant had not received from the Public Body.  The Applicant 

claims that by withholding responsive records, the Public Body has not met its duty to 

assist pursuant to subsection 8(1) of the FOIPP Act. 

 

[7] There are 27 records that the Public Body retrieved during its search for records but 

determined were not relevant and fell outside the scope of the Applicant’s access 

request, including the four records the Applicant received from a separate provincial 

government department.  The 27 records are described as follows, with an * indicating 

the four records already disclosed to the Applicant by the other provincial government 

department: 

 

 (1)  * letter dated August 12, 2009, from the FPRB to Department of Environment re 
 coffee grounds (1 page); 

 (2) email dated August 13, 2009, from the FPRB re coffee grounds (1 page); 
 (3)  * letter dated January 13, 2010, from a third party to the FPRB (1 page); 
 (4) email dated January 14, 2010, from the FPRB (1 page); 
 (5)  * letter dated January 18, 2010, from the FPRB to a third party re compost and  
  coffee grounds (1 page); 
 (6) e-mail dated January 26, 2010, from the FPRB (1 page); 
 (7) email dated January 26, 2010, to the FPRB (1 page); 
 (8) email dated January 27, 2010, from the FPRB (1 page); 
 (9) email dated January 27, 2010, from the FPRB (1 page); 
 (10) * email dated February 1, 2010, from the FPRB (1 page); 
 (11) email dated March 25, 2010, from the FPRB (2 pages); 
 (12) email dated March 30, 2010, from the FPRB re composting (1 page); 
 (13) email dated April 26, 2010, from the FPRB (1 page); 
 (14) email dated April 26, 2010, from the FPRB (1 page); 
 (15) email dated April 26, 2010, from the FPRB (1 page); 
 (16) attachments to an email dated January 26, 2010, from the FPRB 

(17) letter dated April 21, 2010, from a third party to the FPRB re 
composing of coffee grounds (2 pages); and  
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(18) draft letter, undated, to a third party from the FPRB re coffee 
grounds (1 page). 

 (19) email dated April 26, 2010, to the FPRB (1 page); 
 (20) email dated April 26, 2010, to the FPRB (1 page); 
 (21) email dated April 29, 2010, to the FPRB (2 pages); 
 (22) email dated April 30, 2010, from the FPRB (1 page); 
 (23) email dated May 3, 2010, from the FPRB (1 page); 
 (24) letter dated May 13, 2010, from the FPRB to a third party re coffee grounds 
  (1 page); 
 (25) email dated May 14, 2010, from the FPRB (1 page); 
 (26) notes dated January 17-26, 2011 (2 pages); and 
 (27) email dated March 4, 2011, from the FPRB (1 page). 
 

 III. ISSUE 

 

[8] The issue to be decided in this review is as follows: 

 

 1. Did the head of the Public Body fulfill his duty to assist the Applicant pursuant to 
subsection 8(1) of the FOIPP Act?  

  

IV. FACTS AND SUBMISSIONS OF THE PARTIES 

 

[9] The Public Body submits that the FPRB provided the Applicant with all the records that 

were first requested outside of the FOIPP Act, and that the Public Body subsequently 

performed a second search for information, removed records it deemed not related to 

the Applicant’s second request, reviewed the records for exceptions, and gave the 

Applicant access to the records by the deadline. 

 

[10] During the process of this review, the Public Body supplied a copy of the processing 

documents, including the Applicant’s first request to the FPRB, the FPRB decision letter 

and responsive record, and the eight responsive records that were disclosed to the 

Applicant by the Public Body in response to the Applicant’s second request, three of 

which had minimal severing of third party personal information under subsection 15(1) 
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of the FOIPP Act.   

 

[11] The Public Body did not produce the evidence required for this office to determine 

whether it had conducted an adequate search.  Therefore, the Public Body was advised 

by this office that more detail and elaboration was required.  The Public Body was 

asked to supply a copy of the 27 responsive records deemed not related to the access 

request, and all additional procedural records not already provided. 

 

[12] The Public Body supplied a copy of the 27 responsive records that it had decided were 

not relevant to the access request.  The Public Body submitted that it had decided that 

the records fell outside of the scope of the second request, as they did not relate to the 

property identified by the provincial parcel number and location identified in the 

Applicant’s access request form.  As noted above, the four records of the FPRB that the 

Applicant received from the separate provincial government department were included 

with these 27 records, and had been deemed not relevant by the Public Body.  The 

Public Body provided no additional procedural records. 

 

 First Request

[13] The Applicant’s first request was for access to codes of practice approved by the FPRB, 

applications and decisions on FPRB approvals regarding normal farm practices, 

applications and decisions about composting coffee grounds on a property identified by 

a provincial parcel number and location, and written rules of practice and procedure by 

which the FPRB is governed. 

: 

 

[14] The first decision letter from the FPRB to the Applicant, dated March 21, 2011, describes 

and includes one responsive record, being a code of practice.  The FPRB informs the 

Applicant that there are no other codes of practice approved or currently under 

consideration, and that no rules of practice and procedure have been formally adopted.  
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The FPRB is silent on the results of its search for decisions, and advises the Applicant to 

submit an application under the FOIPP Act for a response to the records requested that 

contain third party information.  The FPRB provides the Applicant with contact 

information for the Public Body’s FOIPP coordinator under separate email.  The FPRB 

does not give the Applicant notice of the Applicant’s right to request a review. 

 

 Second Request

[15] The Applicant’s letter to the Public Body and completed Request to Access Information 

form are both dated March 22, 2011.  As part of the second request, the Applicant 

attached a copy of the first request, and a copy of the email response from the FPRB, 

dated March 21, 2011, directing the Applicant to the FOIPP coordinator for the Public 

Body.  

: 

 

[16] The wording of the Applicant’s second request to the Public Body varies somewhat from 

the first request to the FPRB, listing only two of the four elements of the first request.  

The Applicant requests access to applications and decisions about composting coffee 

grounds on a property identified by a provincial parcel number and location, and written 

rules of practice and procedure by which the FPRB is governed.  On the form, the 

Applicant does not include the more general request for all applications and decisions 

on FPRB approvals regarding normal farm practices, or for codes of practice approved 

by the FPRB.  However, the Applicant references the original request in its cover letter, 

and attaches a copy of the first request. 

 

[17] The decision letter of the Public Body to the Applicant, dated April 18, 2011, gives a brief 

summary of the records disclosed, and a general reason for the limited severing.  It 

does not give the Applicant any information about records requested that do not exist 

(the decisions of the FPRB discussed below), or about 27 records that were deemed not 
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related to the request.  The letter does not offer any contact information for a person 

to whom the Applicant can discuss the decision.   

 

 V.  ANALYSIS 

 

 1.  Did the head of the Public Body fulfill his duty to assist the Applicant pursuant to 
 subsection 8(1) of the FOIPP Act? 
 

[18] Pursuant to clause 50(1)(g) the FOIPP Act, the Commissioner may bring to the attention 

of the head of a public body any failure of the public body to assist applicants under 

section 8.  Further, pursuant to clause 50(2)(a), the Commissioner may investigate and 

attempt to resolve complaints that a duty imposed by section 8 has not been 

performed. 

 

[19] Subsection 8(1) of the FOIPP Act, supra, states, as follows: 

 
8.  (1) The head of a public body shall make every reasonable effort to 
assist applicants and to respond to each applicant openly, accurately and 
completely. 

 

 The test to determine whether a public body’s duty to assist an applicant has been 

satisfied under subsection 8(1) of the FOIPP Act is based on reasonableness. 

 

 Requesting the Applicant make a new request to the Public Body

[20] Section 2 of the General Regulations to the FOIPP Act, PEI Reg EC564/02, sets out the 

obligations of public bodies for requests for access: 

: 

 
2.  (1) Public bodies shall make public in a reasonable manner 
 (a) the addresses of all offices authorized to receive requests 
 made to the public body; and 
 (b) the various methods by which those offices can receive 
 requests. 
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(2) A request may be delivered to any office of the public body during 
normal business hours of that office, but the time limit for responding to 
the request does not commence until the request is received in an office 
authorized to receive requests. 
 
(3) When a request is received in an office not authorized to accept it, 
that office shall, as soon as possible, forward it to an authorized office. 

 

[21] At the time of the Applicant’s initial request for information, the FPRB was listed as a 

designated public body under what was formerly referred to as the Department of 

Agriculture, Fisheries, Aquaculture and Forestry, at Part I of Schedule 1 of the 

regulations to the FOIPP Act.  The Applicant requested access to information directly 

from the FPRB, by letter dated February 18, 2011.  As a designated public body, the 

FPRB was authorized to accept it. 

 

[22] Section 7 of the FOIPP Act, supra, gives guidance on how to make a request for access to 

information.  An applicant need only make a written request for access to information 

with enough detail to enable a public body to identify the record, and to submit it to the 

public body that the applicant believes has custody or control of the record: 

 

7.  (1)  To obtain access to a record, a person shall make a request to 
the public body that the person believes has custody or control of the 
record. 
 
(2)  A request shall be in writing and shall provide enough detail to 
enable the public body to identify the record. 

 

[23] The FOIPP Act does not stipulate that an access request must be in a certain form, or 

 that it need make reference to the FOIPP Act.  As such, the Applicant’s first request 

 was a properly submitted access request in accordance with section 7 of the FOIPP Act 

 and section 2 of its regulations.  I find that the FPRB failed to process the Applicant’s 

 request when it was authorized to do so, which finding constitutes a failure of the 

 FPRB’s duty to assist.   



 Page 10 of 23 

 

[24] There is no statutory provision to support the FPRB’s decision that the Applicant make a 

second application under the FOIPP Act and submit it to another office.  The evidence 

indicates that the FPRB held an honest belief that it was not authorized to accept or 

process an access request under the FOIPP Act.  Even so, if that were the case, the 

FPRB was required to forward the Applicant’s request to the Public Body as soon as 

possible pursuant to subsection 2(3) of the general regulations to the FOIPP Act.  I 

believe that the FPRB’s response was based on a lack of familiarity with its obligations 

under the FOIPP Act.  However, the FPRB is still subject to the requirements of the 

FOIPP Act, including a duty to assist.  On this basis, I find that the FPRB’s decision to 

direct the Applicant, approximately one month later, to make a separate access request 

to the Public Body, was not reasonable, and constitutes a failure of the FPRB’s duty to 

assist.  Further, I note that this failure thereby extended the time by which the 

Applicant should have received a response to its original request.   

 

[25] The Public Body submits that the FPRB had chosen to process the Applicant’s first 

 request informally.  In such circumstances, the FPRB was under an obligation to 

 indicate this choice to the Applicant, and to inform the Applicant of the procedures for 

 filing an access request.  An investigation report from the Alberta Information and 

 Privacy Commissioner’s office makes the following comments with regard to informal 

 requests, with which I agree.  At page 4 of Investigation Report 99-IR-004, St. Thomas 

 Aquinas Catholic Schools (Re) (24 February 2000), Alberta 1768 (AB OIPC), the Portfolio 

 Officer states the following: 

 
The FOIP Act places specific duties and responsibilities on the Public 
Body.  While the FOIP Act does not preclude a public body from 
attempting to resolve an issue informally, the public body must process 
an access request in accordance to timelines and provisions set out in 
Part 1 of the FOIP Act.  If a public body is unclear as to whether or not it 
has received a formal access application, the public body should clarify 
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this matter with the individual and inform the individual as to the 
procedures for filing an access application. 

 

[26] The FPRB failed in its duty to inform the Applicant that it was taking an informal 

approach to the request for access, and failed in its duty to inform the Applicant of the 

process for access to records under the FOIPP Act, which failures constitute a failure of 

the FPRB’s duty to assist the Applicant.  Rather than discussing with the Applicant the 

correct procedures for a FOIPP Act request (including the $5 initial fee required of the 

Applicant), or that the FPRB could resolve the request informally, the FPRB was silent 

until its letter approximately one month later, providing access to one record and 

suggesting the Applicant make a formal request to the Public Body.  Thus, on this basis, 

the FPRB did not meet its duty to assist under subsection 8(1) of the FOIPP Act. 

 

[27] As former Commissioner MacDonald pointed out to the parties during this review, the 

FOIPP Act does not replace existing procedures for access to records [clause 3(a)].  

Therefore, the Applicant’s right to access decisions of the FPRB, which decisions are 

public [section 7, General Regulations to the Farm Practices Act , PEI Reg EC505/99], is 

an existing right.  During this review, it became apparent that no formal decisions of 

the FPRB had been made, and, therefore, none were accessible to the public.  

However, at no time during the access request process did either the FPRB or the Public 

Body inform the Applicant that no formal decisions exist. 

 
[28] A public body’s duty to assist an applicant under subsection 8(1) of the FOIPP Act is 

mandatory and must be satisfied, even in the absence of responsive records. [Order 

2001-016, 2001 CanLII 38142 (AB OIPC) at para 23].  In responding to this access 

request, it would have been quickly apparent to the FPRB, and, later, to the Public Body, 

that the “decisions” part of the Applicant’s request had no responsive records.  Both 

public bodies were under a duty to advise the Applicant of this information.  Neither 



 Page 12 of 23 

did so.  I consider their lack of communication to be unreasonable, and to constitute a 

further failure of the duty to assist by the FPRB and the Public Body.     

 

[29] I have found that the FPRB failed in its duty to advise the Applicant of the reasons there 

were no responsive records to the portion of the Applicant’s request referring to 

“decisions”.  In British Columbia (Re), 2013 BCIPC 7 (CanLII), the Information and 

Privacy Commissioner recommended that where government does not have records 

responsive to an access request, the public body should provide an explanation to the 

applicant as to why this is the case.  I find this recommendation to be a reasonable 

expectation of a public body’s duty to assist.  I will be making a similar 

recommendation in this review. 

 

 

[30] Although an applicant must have a basis for requesting a review of a public body’s duty 

to assist, the burden of proof under section 8 of the FOIPP Act lies with the public body.  

In order to meet its duty to assist under subsection 8(1), a public body’s obligation is 

two-fold:  (i) it must conduct an adequate search; and (ii) it must provide information 

to an applicant to show that its duty to assist has been fulfilled [Order No. FI-11-001, 

Prince Edward Island (Department of Agriculture) (Re), 2011 CanLII 91839 (PE IPC) at 

para 17-18]. 

New (Second) Request to the Public Body: 

 

 (i)  Adequate Search: 

[31] I conduct an analysis of a public body’s duty to assist in Order No. FI-11-001, supra.  At 

paragraph [19], I list the evidence that is required to prove that a public body conducted 

an adequate search:  

 

[19] C. Adequacy of Search: In order to determine whether an 
adequate search was conducted, the Commissioner requires 
evidence as follows: 
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   1. who conducted the search; 
 
2. steps taken by the public body to identify and   
 locate records responsive to the applicant's access  
 request; 
 

   3. the scope of the search (areas searched); 
 
4. the steps taken to identify and locate all possible   
 locations of records responsive to the access   
 request; and 
 
5. reasons the public body believes that no more   
 responsive records exist than the ones that have   
 been identified. 

  

[32] It is notable that during the review process the former Commissioner advised the Public 

Body, “I cannot stress enough the importance of providing sufficient evidence to 

support your public body’s position.”.  Despite this clear statement by the 

decision-maker in this review, the Public Body’s submissions do not contain the 

evidence that is required to prove that it conducted an adequate search.  The head of 

the Public Body offered no details about its two searches for records, and it failed to 

produce any evidence about who conducted the searches, the scope of the searches, 

where the records were located, or any of the steps taken to identify or locate 

responsive records.  As noted earlier, the Public Body has also failed to advise the 

Applicant of the reasons there were no responsive records to the portion of the 

Applicant’s request referring to “decisions”. 

 

[33] It is expected that a public body inform an applicant of all records in its custody or under 

its control that are responsive to an access request, and whether access will be granted 

to those records, or not.  A public body must also identify an individual within the 

public body who will discuss the access request with the applicant.  If a public body 

severs information from a record, it must not only advise the applicant of the provision 
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of the FOIPP Act it relies on for the severing (which, in this case, it has done), but it must 

also provide the name of a contact person, and give the Applicant notice of the right to 

request a review [Order F2007-029, 2008 CanLII 88774 (AB OIPC) at para 48-49].  I find 

that the Public Body did not provide the name of a contact person with whom the 

Applicant could discuss the decision relating to the access request.  Failure to fulfill this 

duty constitutes a failure of the Public Body’s duty to assist under section 8 of the FOIPP 

Act.  Providing the name of a contact person should form part of a public body’s 

standard form response to applicants to ensure that the duty to assist has been 

satisfied. 

 

 (ii) Non-responsive Records and the Obligation to Communicate: 

[34] The Public Body’s search for records produced 27 records that it deemed not related to 

the Applicant’s request.  It argues that, although the additional records referred to 

“coffee grounds”, they were not related to the property number the Applicant specified 

in the second request.  The Public Body states that this was a deciding factor in 

determining that the records had no reasonable or direct connection to the Applicant’s 

request.  As is discussed below, I find the Public Body’s analysis to be too restrictive.  

It is incumbent upon the Public Body to take a broader approach to the interpretation of 

requests for access.  The Public Body knew the Applicant had made a request to the 

FPRB, which was effectively transferred to the Public Body.  Therefore, it was 

reasonable for the Public Body to review the first request, which was attached to the 

Applicant’s request form. 

 

 [35] The Applicant’s first request to the FPRB included a request for access to all applications 

and decisions of the FPRB regarding normal farm practices, as well as those specific to 

the use of coffee grounds on a certain property.  The cover letter to the Applicant’s 

second request suggests the Public Body review the first request.  Although the Public 

Body interpreted the Applicant’s first request as an informal request, the Applicant’s 
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suggestion that the Public Body review the first request is evidence the Applicant was 

not satisfied with the FPRB’s decision.  I find that the first request formed part of the 

second request, and it was incumbent upon the Public Body to consider the request as 

one.   

 

[36] The Applicant submits that an access request must be read as a whole by a public body.  

The Public Body submits it saw no need to contact the Applicant for clarification, 

because the Applicant’s request was very specific, clearly written, and submitted by a 

law firm acting on the Applicant’s behalf.  The Public Body presumed that, because the 

Applicant was represented by a solicitor, the request was very clear.  In the 

circumstances of these requests, I agree with the Applicant.  It was incumbent on the 

Public Body to review the Applicant’s entire access request, including the submitted 

access request form, the cover letter, and the initial request to the FPRB attached to the 

form.  It is also worthy of note that if the FPRB had fulfilled its duty to assist, the initial 

request would have been the only request to be processed. 

 

[37] The Public Body references Order No. 07-001, Prince Edward Island (Tourism) (Re), 2007 

CanLII 55713 (PE IPC), of this office, where, at page 3, I state that, in order to be 

considered responsive, the documents would need to have a reasonable and direct 

connection to the matter at hand.  Thus, a record is responsive if it is reasonably

 

 

related to an applicant’s access request.  In determining whether a record is 

reasonably related to an access request, a public body should not interpret the request 

too restrictively.  If it does, the public body runs the risk of unilaterally narrowing the 

scope of an access request, and failing in its duty to assist an applicant [Order F2012-09, 

2012 CanLII 70608 (AB OIPC) at para 51 -53].  A simple solution, when in doubt, is to 

consult the applicant to obtain clarification [para 54]. 

[38] An access request should be read broadly when determining its parameters.  In British 
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Columbia (Re), 2013 BCIPC 7 (CanLII), supra, the Commissioner recommends that the 

public body ensure that it interprets requests “broadly enough to assist the applicant in 

obtaining the records he or she is seeking”.  I agree with this approach when fulfilling 

the duty to assist.  The Public Body interpreted the Applicant’s request restrictively 

when it only associated coffee grounds information with the identified parcel number, 

and did not consider the more general request for applications on FPRB approvals 

regarding normal farm practices.  In its decision not to include the Records at issue, the 

Public Body did not interpret the Applicant’s access request broadly enough to 

encompass all potential responsive records.  

 

[39] The Applicant’s arguments relating to whether the Records at issue are responsive to 

the request are persuasive.  However, it is not necessary for me to make a finding as to 

whether the Records at issue have a reasonable and direct connection to the Applicant’s 

access request, as the Public Body has agreed to process the Records at issue, after all, 

as noted below.  In my view, direct communication from the Public Body to the 

Applicant at the outset of the request may have led to a resolution of the question as to 

whether the Records at issue are responsive to the Applicant’s request.  If the Public 

Body had questions regarding whether the Records at issue were responsive to the 

Applicant’s request, the Public Body could have described the Records at issue to the 

Applicant, in general terms, so that the Applicant could determine whether the Records 

at issue might be the information the Applicant is seeking.  I consider this failure of the 

Public Body to communicate with the Applicant regarding potential responsive records, 

to be a failure of the Public Body to fulfill its duty to assist.    

 

[40] Order No. FI-11-001, supra, involves the same public body and a similar issue to the 

review now before me.  In that order, I talk about the need to communicate with 

applicants when searching for records.  At paragraphs [30] and [31] I state: 
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[30] The evidence that records relating to Puppies Across Canada were 
 located by the Public Body indicates, quite logically, that the 
 Applicant's original request was perceived by the Public Body to 
 include such records.  Before the unilateral decision was made 
 by the Public Body not to provide these records, it should 
 reasonably have sought clarification from the Applicant, or at 
 least notified her that it had concluded that Puppies Across 
 Canada records were not responsive to her request. 
 
[31] The Public Body states that the documents provided were based 
 on its interpretation of the Applicant's request; however, it is 
 apparent that within the Public Body there were differing 
 interpretations of this request.  Based on the request as 
 originally worded by the Applicant, records relating to Puppies 
 Across Canada were searched and found but ultimately not 
 provided.  The Applicant was not advised of this fact until I 
 specifically posed this question to the Public Body.  It would 
 have been reasonable in the context of the Public Body's duty to 
 assist to contact the Applicant in the spirit of openness that 
 underlies the FOIPP Act.  On the contrary, the Public Body 
 advises that no attempt was made to contact the Applicant at all, 
 as clarification was not required.  I find this to be an 
 unreasonable conclusion under the circumstances. 

 

[41] I reiterate these words in the review before me.  The evidence that records relating to 

coffee grounds were located by the Public Body indicates, quite logically, that the 

Applicant's request was perceived by someone within the Public Body to include such 

records.  The fact that another public body provided four records of the FPRB in 

response to the same request indicates that it is reasonable to conclude that these four 

records are responsive to the Applicant’s request.  At the very least, it indicates that 

the Public Body in this review, if unsure, should have contacted the Applicant to query 

whether these were the types of records to which the Applicant was seeking access.  I 

find that the Public Body failed in its duty to assist the Applicant by not interpreting the 

Applicant’s access request broadly enough to encompass all potential responsive 

records. 
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[42] The importance of communication was discussed recently at some length by the British 

Columbia Information and Privacy Commissioner in Vancouver Island Health Authority 

(Re), 2015 BCIPC 25 (CanLII).  As the adjudicator noted, this issue has no easy answer: 

 

[61]      This not a fanciful concern. Access applicants are not required to 
explain why they are requesting access to records. They often will not 
fully understand what records or portions might respond to the motive or 
goal of their access request. Public bodies may not appreciate, based on 
the language of a request, the overall context in which the applicant 
makes it. A request may be framed, for example, in a way that 
inadvertently leads a public body into thinking that an applicant is 
interested in records about topic A, but the applicant may actually be 
interested in topic B (or topics A and B, and so on). It is no answer to say 
that the public body’s s. 6(1) duty to assist will meet this concern. The 
public body may not know that it is mistaken, making it difficult to see 
how s. 6(1) is likely to come into play. Nor is the possibility that the public 
body might seek clarification an answer. The same can be said of s. 5, 
which in effect obliges an applicant to provide sufficient detail about 
what is being sought. The fact that the applicant has a duty to provide 
sufficient detail does not mean that all will be clear, that there will be no 
mistakes or confusion about purpose or context, and thus scope. 
 

. . . 
[72]      The public body may thus be better able to identify portions of 
records that are not responsive to the request. It can advise the applicant 
of this fact and tell the applicant why the public body believes the 
applicant might not be interested in non-responsive portions. It can also 
explain to the applicant the cost implications for the public body in 
having to respond. Many applicants will surely agree at that point to 
agree that the public body need not process the non-responsive portions 
of records.[32] An applicant in this position also might recognize that a 
second request for the non-responsive portions can be made after 
assessing the initial disclosure.[33]   

 
I agree with the above comments.  However, I would add that, most importantly, an 

applicant would never be able to make a second request, unless the applicant had 

knowledge of existing records in the public body’s possession.  Thus, I emphasize the 

importance of communication from public bodies regarding records that are “on the 

http://www.canlii.org/canlii-dynamic/en/bc/bcipc/doc/2015/2015bcipc25/2015bcipc25.html#_ftn32�
http://www.canlii.org/canlii-dynamic/en/bc/bcipc/doc/2015/2015bcipc25/2015bcipc25.html#_ftn33�
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fence” between responsive and non-responsive. 

 

[43] Before the decision was made by the Public Body not to provide records, it should 

reasonably have sought clarification from the Applicant, or at least notified the 

Applicant of the existence of the records, and that it had concluded that the records 

were not responsive to the request.  The Public Body did neither of these things, which 

inaction was unreasonable, as it relates to the Public Body’s duty to assist the Applicant. 

 

[44] In Order No. FI-11-001, supra, at paragraph [32], I remind public bodies that 

communication with applicants requesting access to records is an essential part of the 

freedom of information process, reflecting the transparency that forms the foundation 

of Part I of the FOIPP Act.  By not considering the Applicant’s request broadly, and by 

not seeking clarification from the Applicant, the Public Body unilaterally narrowed the 

scope of the information the Applicant was looking for, and, in turn, failed in its duty to 

assist the Applicant. 

 

[45] I first discussed the duty of public bodies to communicate with applicants in Order No. 

03-001, Department of Development and Technology, Re, 2003 CanLII 52558 (PE IPC), 

the first order issued from this office.  I discuss it again in Order No. FI-11-002, Prince 

Edward Island (Department of Agriculture) (Re), 2011 CanLII 91841 (PE IPC), and I state, 

as follows: 

 
[105] The underpinnings of public bodies' duty to engage in discussions with 

applicants and to assist in narrowing requests flow naturally from the 
circumstances of each access request.  A public body is the party that 
has the background knowledge and familiarity, not only with the records 
in its possession, but also with the FOIPP Act and its Regulations.  An 
applicant is at a disadvantage as a newcomer to this process, and it is up 
to the public body to guide the applicant.  I find that this is an integral 
part of a public body's duty to assist applicants.  In Ontario Order 
MO-1614, relied upon by the Applicant, Assistant Commissioner 
Mitchenson made the following comments with regard to a very large fee 
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estimate that had been provided to an applicant: 
 

At a minimum, I would expect the City to have either 
entered into detailed discussions with the appellant in an 
effort to clarify and narrow the scope of the request, or to 
provide a detailed and comprehensive outline of how the 
required search activities for the various components of 
the request were calculated.(page 6) 

 

In the circumstances of this access request, by not communicating with the Applicant 

regarding the types of records identified by the Public Body’s search, the Public Body 

failed in its duty to assist the Applicant.  

 

[46] Based on the foregoing reasons, I find that the Public Body did not meet its duty to 

assist the Applicant while processing the Applicant’s access request.  I also note that 

Order No. FI-11-001, supra, was issued to this public body at the commencement of this 

review.  It contains detailed guidance regarding section 8 of the FOIPP Act, and what is 

expected and required of public bodies to satisfy their duty to assist.  It would be 

reasonable for the Public Body to heed the guidance from the analysis presented in 

Order No. FI-11-001, supra, and this second order, and incorporate it when providing 

assistance to applicants in the future. 

 

    Participation during the review process: 

[47] It is notable that, at the beginning of the review process, the Public Body did not supply 

an index of records, a clean copy of the two severed pages of records, or the 27 

responsive records that were deemed by the Public Body to be not related to the 

second request, although such information forms part of the normal review procedure, 

and was specifically requested. 

 

[48] In addition to the above, at the outset of this review, the Public Body was offered an 

opportunity by this office for a time extension under clause 12(1)(c) of the FOIPP Act to 
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consult with third parties and complete processing the additional 27 responsive records.  

The Public Body remained silent on this offer.  Much like the situation resulting in 

Order No. FI-11-001, supra, with the same public body, the Public Body simply 

reiterated, as it did throughout the review, that it provided the Applicant with all 

records related to the request. 

 

[49] During the course of the review, the parties were advised that they could continue to 

contact each other for the purposes of negotiating.  The Public Body made no attempt 

to resolve the issues with the Applicant, until recently. 

 

[50] As I was recently appointed Information and Privacy Commissioner, I inquired whether 

the Applicant had, in the intervening years, been provided an opportunity to review any 

of the Records at issue, either by a new request, or otherwise.  The Public Body’s 

response was extremely prompt, and the head of the Public Body indicated that he is 

willing to assist the Applicant with the processing of all Records at issue.  While the 

response of the head of the Public Body does not negate the findings of this review, the 

change in approach by the head of the Public Body bodes well for its duty to assist 

applicants in future. 

 

[51] Despite the recent change in approach by the head of the Public Body, which is 

welcome, the fact remains that the Applicant has waited four years for a decision in this 

matter.  During the processing of the Applicant’s requests, no suggestion was made by 

the Public Body at any time that it had custody of similar documents not related to the 

specific parcel number, nor that it could process these documents.  Although I recently 

inquired of the Public Body whether the Applicant had made a new access request, I 

wish to make it clear that the Applicant was not required to do so.  The Applicant had 

already made two access requests to the Public Body for the same records.  An 

expectation for a third request would have shifted the responsibility of providing access 
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from the Public Body to the Applicant.  This would be contrary to the letter and spirit 

of the FOIPP Act. 

 

VI.  FINDINGS 

 

[52] I find that the FPRB did not fulfill its duty to assist the Applicant under subsection 8(1) of 

the FOIPP Act, for the following reasons: 

 

(i) The FPRB failed to process the Applicant’s request when it was authorized to do 
 so, and its decision to direct the Applicant, approximately one month following 
 the Applicant’s request for access, to make a separate request to the Public 
 Body, was not reasonable in the circumstances. 
 
(ii) The FPRB failed in its duty to inform the Applicant that it was taking an informal 
 approach to the request for access, and failed in its duty to inform the Applicant 
 of the process for access to records under the FOIPP Act. 
 
(iii) The FPRB failed in its duty to advise the Applicant of the reasons there were no 
 responsive records to the portion of the Applicant’s request referring to 
 “decisions”. 

 

 [53] I find the head of the Public Body did not fulfill his duty to assist the Applicant under 

subsection 8(1) of the FOIPP Act, for the following reasons: 

 

(i) The head of the Public Body did not provide sufficient information to the 
 Applicant to show that his duty to assist was fulfilled, including failure to advise 
 the Applicant of the reasons there were no responsive records to the portion of 
 the Applicant’s request referring to “decisions”. 
 
(ii) The head of the Public Body did not provide the name of a contact person with 
 whom the Applicant could discuss the decision relating to the request for access. 
 
(iii) The head of the Public Body did not interpret the Applicant’s access request 

broadly enough to encompass all potential responsive records, and failed to 
communicate with the Applicant regarding potential responsive records. 
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 VII. ORDER 

 

[54] As the head of the Public Body has agreed to process the Records at issue, no order is 

necessary in this review. 

  

 VIII. RECOMMENDATIONS 

 

[55] Based on the findings outlined in this decision, I recommend that, in future requests for 

access, the head of the Public Body does the following: 

 

(i) responds to applicants openly, accurately, and completely, by avoiding the errors 
 outlined in the findings above; 
   
(ii) endeavors to interpret access requests broadly enough to assist applicants in 
 obtaining the records they are seeking; and 
  
(iii) provides an explanation to applicants in circumstances where no responsive 
 records are found.   

 

[56] In accordance with subsection 68(1.1) of the FOIPP Act, the head of the Public Body shall 

not take any steps to comply with this order until the end of the period for bringing an 

application for judicial review of the order under section 3 of the Judicial Review Act. 

 

 

     ____________________________________________ 
     Karen A. Rose 
     Information and Privacy Commissioner 
 


