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INFORMATION & PRIVACY 

COMMISSIONER 
for 

Prince Edward Island 
 

Order No. FI-15-009 
 

Re: Department of Health and Wellness 
 

Prince Edward Island Information and Privacy Commissioner 
Karen A. Rose 

 
October 27, 2015 

 
Summary: 
 
Under the Freedom of Information and Protection of Privacy Act ("the FOIPP Act"), an applicant 
asked the Department of Health and Wellness (the "Public Body") for access to investigation 
reports of public and private community care facilities.  Prior to the applicant’s request for 
review, and after working with the applicant to help reduce the fee estimate, the Public Body 
provided a fee estimate to the applicant in the total amount of $210, approximating 1000 pages 
of records as being responsive to the applicant's request.  The applicant requested a fee waiver 
on the basis that the records relate to a matter of public interest.  The Public Body granted the 
applicant a 50% fee waiver; however, during the processing of the request, the fee estimate 
increased substantially, as the Public Body estimated 2000 pages of records were responsive to 
the request.  After examining the records, and gathering evidence regarding how the fee 
estimate was calculated, the Commissioner concluded that the fee estimate was excessive, and 
reduced the fee from $1,100 to $330.  The Commissioner granted the applicant a full fee waiver 
for search and preparation, as the records satisfied the criteria for a finding that they relate to a 
matter of public interest, and the circumstances warranted a full fee waiver.  The Commissioner 
also granted the applicant a partial fee waiver, allowing 1000 pages of records to be 
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photocopied free of charge.  The Commissioner confirmed that the Pubic Body had fulfilled its 
duty to assist the applicant by responding openly, communicating with the applicant 
throughout the process, and meeting its timelines. 
 
Statutes Considered:  Freedom of Information and Protection of Privacy Act, RSPEI 1988, 

c F-15.01, s. 7, 8(1), 60, 65, 66, and 76; Freedom of Information 
and Protection of Privacy Act General Regulations (EC564/02), s. 
12(1), and Schedule 2; Archives and Records Act, RSPEI 1988, c A-
19.1  

 
Decisions Considered: Order No. 03-001, Department of Development and Technology, 

Re, 2003 CanLII 52558 (PE IPC) 
    Order 2001-023, 2001 CanLII 38124 (AB OIPC) 
    Order No. FI-13-001, Health PEI (Re), 2013 CanLII 89281 (PE IPC) 
    Order No. FI-15-007, Department of Economic Development and  
    Tourism (Island Investment Development Inc.), Re (30 September  
    2015), Charlottetown FI-15-007 (PE IPC) 
    Order F2007-024, 2008 CanLII 88788 (AB OIPC)  
    Order No. FI-10-002, Prince Edward Island (Environment, Energy 

and Forestry) (Re), 2010 CanLII 7314 (PE IPC) 
    Order 2001-017, 2001 CanLII 38153 (AB OIPC) 
     
Other Resources Cited: Department of Health, Operational and Care Service Standards for 

Community Care Facilities (23 March 2009), online:  Department 
of Health and Wellness 
http://www.gov.pe.ca/photos/sites/health/file/February%205_09
%20Final%20Standards_1.pdf 

     Treasury Board of Prince Edward Island, TB Policy & Procedures 
Manual, Section 5, Recorded Information Management, 
Charlottetown:  TB, January 1998.  

    Prince Edward Island, Legislative Assembly, Hansard 64th Leg. 4th 

Sess. No. 2 (15 April 2014) at 1310 (Hon Doug Currie). 
 
 I. BACKGROUND 

 

[1] This review arises out of a request to access information submitted by an applicant ("the 

Applicant") under section 7 of the Freedom of Information and Protection of Privacy Act, 

RSPEI 1988, c F-15.01 (the "FOIPP Act"), received by the Department of Health and 

Wellness ("the Public Body"), for, “[i]nspection reports for long-term care and 

http://www.gov.pe.ca/photos/sites/health/file/February%205_09%20Final%20Standards_1.pdf�
http://www.gov.pe.ca/photos/sites/health/file/February%205_09%20Final%20Standards_1.pdf�
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community care facil[it]ies, private and public.”.  The time period of the requested 

records was initially identified as January 1, 2012, to May 27, 2014. 

 

[2] The Public Body contacted the Applicant to acknowledge receipt of the Applicant's 

request, and to confirm the scope of the request, as the Public Body anticipated the 

request would encompass a significant number of records, thereby generating a large 

fee estimate.  The Public Body offered the Applicant opportunities to narrow the scope 

of the request, if the Applicant so desired.   

 

[3] The head of the Public Body provided the Applicant with an initial fee estimate totaling 

$210, estimating that 10 hours would have to be spent searching records, 0.5 hours 

would be necessary to prepare the records for disclosure, and 1000 pages would have to 

be copied. 

 

[4] The Applicant asked that the time period of the requested records be extended an 

additional six months, to December 9, 2014, and requested a fee waiver based on public 

interest.  The Public Body extended the time period of the requested records, adjusted 

the fee estimate to reflect the additional search time, and denied the Applicant a fee 

waiver.  Subsequently, through negotiations, the access request was narrowed by the 

Applicant, the fee estimate was revised, and the Public Body proposed a 50% fee waiver.  

The Public Body acknowledged that some of the records meet the criteria for public 

interest, but determined that the records that are not recent are not a matter of public 

interest, as they contain dated information. 

 

[5] The fee was reduced to $70, after the application of a 50% fee waiver.  Rather than 

including the photocopying charge in this fee estimate, the Pubic Body invited the 

Applicant to review the records in person, and choose which records the Applicant 

would like to have copied.  As required under subsection 12(1) of the FOIPP Act General 
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Regulations (EC564/02), the Applicant paid 50% of the estimated fee, advising the Public 

Body that the payment was being made under protest. 

  

[6] The Applicant requested the Commissioner to review the decision of the Public Body 

requiring the Applicant to pay a fee for access to the responsive records.   

 

 II. RECORDS 

 

[7] At the outset of the Applicant’s request for review, former Commissioner MacDonald 

requested records from the Public Body.  As the Public Body had estimated a large 

number of responsive records, former Commissioner MacDonald suggested that a 

sample of records could be provided.  As a result, the Public Body delivered three 

sample sets of records, representing all records gathered from nursing home and 

community care type facilities that are responsive to the Applicant’s request.   

 

 [8] Following the commencement of this review, the Public Body completed its search for 

responsive records.  Consequently, it revised its fee estimate to reflect the actual 

number of pages of responsive records captured.  The Public Body estimates the 

responsive records (“the Records at issue”) as 2000 pages of inspection reports for 

private long-term care and community care facilities, dated between January 1, 2012, 

and March 11, 2015, including the following: 

 
• care service inspections,  
• dietary inspections,  
• environmental health inspections,  
• building inspections, and  
• fire inspections 

   
The records are not the subject of this review, although their content is relevant to 

determining the issues of this review, as set out below. 
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 III. ISSUES 

 

[9] The issues to be decided in this review are, as follows: 

 
 (1)  Did the head of the Public Body reasonably calculate the fee estimate? 
  

Calculation:   Does the fee estimate conform to established guidelines outlined 
in the FOIPP Act and regulations, as required under subsections 76(1) and (5) of 
the FOIPP Act? 
 

(2)  Did the head of the Public Body reasonably apply the provisions of the FOIPP Act in 
reaching his decision to provide the Applicant with a 50% fee waiver? 
 

Public Interest:  Do the records at issue constitute records relating to a matter of 
public interest, pursuant to clause 76(4)(b) of the FOIPP Act? 

 
Exercise of Discretion:  If the records relate to a matter of public interest, should 
all or part of the fee estimate be waived, pursuant to subsection 66(3) of the 
FOIPP Act? 

 
(3)  Did the head of the Public Body fulfill his duty to assist the Applicant, in accordance 
with subsection 8(1) of the FOIPP Act? 
 
 

IV. BURDEN OF PROOF 

 

 Fee Estimates: 

[10] In accordance with section 65 of the FOIPP Act, the burden of proof lies with different 

parties, depending on the decision of a public body.  In Order No. 03-001, Department of 
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 Development and Technology, Re, 2003 CanLII 52558 (PE IPC), I speak to the burden of 

proof in relation to decisions on fee estimates, at page 5, as follows: 

 
The Act does not describe a burden of proof where an Applicant requests 
a review of a fee estimate.  However, it has been held by the Alberta 
Commissioner, in Order 99-014, that the public body bears the burden of 
proof in such a case since the public body knows the processes that it 
used to calculate the fee.   However, it is still incumbent upon the 
Applicant to provide arguments and evidence regarding these issues.  I 
agree with this approach and have given both parties an opportunity to 
provide representations on this issue. 
 
  

 Fee Waivers: 

 [11] It has been established that the burden of proof for decisions relating to fee waivers 

under subsection 76(4) of the FOIPP Act is also a shared one.  In Order 2001-023, 2001 

CanLII 38124 (AB OIPC), the Alberta Information and Privacy Commissioner addresses 

burden of proof in relation to fee waivers, at paragraph 29, and says: 

 

[para. 29.]  This does not relieve an applicant of the burden of proving 
that the records relate to a matter of public interest in a fee waiver 
inquiry.  It merely emphasizes that a public body must consider more 
than the facts and circumstances raised by an applicant. Section 87(4)(b) 
does not ask that a particular party bear the burden of proving a public 
interest in the record.  Rather, it requires the head of a public body to 
form a proper opinion about whether the record itself relates to a matter 
of public interest, and then decide whether to excuse the applicant from 
paying all or part of a fee.  An applicant could fail to independently 
establish a public interest in the records sought, but the head of a public 
body could nonetheless look to all of the relevant facts and 
circumstances, the principles and objects of the Act, and exercise his or 
her discretion to find a public interest in the records under section 
87(4)(b). 

 

[12] The first order of this office, Order No. 03-001, supra, relies on the Alberta decision cited 

above.  Thus, under clause 76(4)(b) of the FOIPP Act, the Applicant must provide 
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evidence supporting the Applicant’s position, and the Public Body must show that it has 

considered the Applicant’s evidence, and any other relevant facts and circumstances. 

 

 V. ANALYSIS OF THE ISSUES  

 

 Issue 1:  Did the head of the Public Body reasonably calculate the fee estimate? 
 

Calculation:   Does the fee estimate conform to established guidelines outlined 
in the FOIPP Act and regulations, as required under subsections 76(1) and (5) of 
the FOIPP Act? 

 

[13] Subsection 60(1) of the FOIPP Act allows the Commissioner to review any decision of the 

head of a public body that relates to a request for access.  Pursuant to subsection 66(3), 

the Commissioner may review the fees, including the manner in which the fees were 

calculated. 

 

[14] Section 76 of the FOIPP Act describes the process for the calculation of fee estimates, as 

follows: 

 

76.(1) The head of a public body may require an applicant to pay to the 
public body fees for services as provided for in the regulations. 

. . . 
 (3)  If an applicant is required to pay fees for services under subsection 
(1), the public body shall give the applicant an estimate of the total fee 
before providing the services. 

 
(3.1)  An applicant may, in writing, request that the head of a public body 
excuse the applicant from paying all or part of a fee for services under 
subsection (1). 

  
(4)  The head of a public body may excuse an applicant from paying all or 
part of a fee if, in the opinion of the head, 
 
 (a) the applicant cannot afford the payment or for any other 
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 reason it is appropriate to excuse payment; or 
 

(b) the record relates to a matter of public interest, including the 
environment or public health or safety. 

 
(4.1)  If an applicant has requested, under subsection (3.1), the head of a 
public body to excuse the applicant from paying all or part of a fee and 
the head of the public body has refused the applicant's request, the head 
of the public body shall notify the applicant that the applicant may ask for 
a review under Part IV of this Act. 

 
(5)  The fees referred to in subsection (1) shall not exceed the actual costs 
of the services. 

 

[15] Pursuant to subsection 76(3) of the FOIPP Act, a public body must provide a fee 

estimate before it searches for and retrieves the records requested.  In this case, 

subsequent to providing the Applicant with a fee estimate totaling $210.00, the Public 

Body and the Applicant, through ongoing negotiations, amended the fee estimate twice. 

However, the following estimate reflects the final calculation provided to the Applicant 

by the Public Body, which is presently under review: 

 
  1. Locating and retrieving a record 
    48.5 hours x $10/half hour   $970 
    less 50% partial waiver    ($485) 
 
  2.   Preparing and handling a record for disclosure 
   .5 hours x $10/half hour    $ 10 
 
  3.   Copying a record 
   2,000 pages x .08/page    TBA 
 
    less first 2 hours    ($ 40) 
    less deposit     ($ 35) 
 
   TOTAL       $420 
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[16] This total fee estimate is, in effect, $1,100.  The photocopying fee is not included in the 

above estimate, as the Public Body has invited the Applicant to attend at its office to 

review the records, and choose which records the Applicant would like copied.  This was 

offered in an effort to reduce the Applicant’s costs.  As noted below, if all 2000 pages of 

records are copied, the photocopying cost would be $160, for a total fee estimate of 

$1,100, before the partial fee waiver is applied. 

 

[17] As stated above, the burden of proof respecting the calculation of a fee estimate rests 

with the public body.  In reviewing the fee estimate, the measure is based on 

reasonableness.  A public body has met its burden of proof when it can show that it 

calculated the fee estimate reasonably. 

 

 

[18] Schedule 2 of the regulations to the FOIPP Act sets out the maximum amounts that can 

be charged to applicants for processing an access request.  A public body may charge an 

applicant a maximum of $10.00 per half hour for locating and retrieving a record, being 

the time required to take the requested records out of the public body's record-keeping 

system. 

Locating and retrieving a record 

 

[19] The Public Body initially estimated eight hours to locate and retrieve responsive records 

dating between January 1, 2012, and May 27, 2014.  In response to the Applicant’s 

request to extend the time period of the records by six months, to December 9, 2014, 

the Public Body revised its estimate by increasing the location and retrieval time by an 

additional two hours, estimating a total of ten hours to locate and retrieve the 

responsive records.  This estimate did not change when the Applicant revised the time 

period of the records to December 31, 2014. 
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[20] Subsequent to the Applicant’s request for a review of the Public Body’s fee estimate, 

the Public Body completed an actual search for responsive records, and revised the 

locating and retrieving time of the fee estimate to 48.5 hours, reflecting the actual time 

it claims it required to prepare the responsive records for disclosure.  The Public Body 

did not provide evidence of the details of the search for responsive records by its 

employees; however, a note to file indicates that three employees spent 33.5 hours 

locating and retrieving responsive records.  A further 16.5 hours are indicated for 

“copies”, which is discussed in relation to photocopying charges below. 

 

[21] Although the Public Body advised the Applicant, when explaining the basis of its fee 

estimate, that “[r]ecords are stored both on and off site,” the Public Body’s 

representations submitted during the review state: 

 
The Department of Health and Wellness (the "Department") has a formal 
record management system, and was able to locate and retrieve the 
2000 or so responsive without having to leave the work site to retrieve 
records (all were located on the second floor of Sullivan Building). 
  
The Department's filing system efficiently captures and organizes the 
extensive documentation created by inspectors. The work necessitates 
the creation of a very large quantity of records to document the various 
inspection processes so the system is voluminous. Two employees 
familiar with the records were assigned to locate and retrieve records. 
They made notes of the records they located, and the time required to 
complete the task. They placed sticky notes on individual responsive 
records identified and a third employee removed these responsive 
records from the files. They removed staples and clips for the purpose of 
separating the responsive records from non-responsive records in 
preparation for copying the records. The same employee returned the  
records to their original position in the files and re-clipped the records. 
Though this work was captured as "copying" in the file notes, little of the 
time spent was in feeding a photocopier.  

 

[22] The Applicant questioned the Public Body about how the estimate for locating and 
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 retrieving the records increased from 10 hours to 48.5 hours.  The Public Body 

responded, as follows: 

 
Estimates can go up or down and it is our duty to keep the applicant up 
to date when they do.  The 10 hours was based on an estimate. That 
estimate was received from the program manager who estimated it 
would take about 10 hours to locate and retrieve the records you 
requested. As was explained, the records are paper based and 
required manual search methods.    
  
The recent fee is based on the actual time it took two 
employees to locate and retrieve the records you requested.  
  
Also, based on the original estimate, we expected 1,000 pages responsive 
to your request would be located but the actual number of responsive 
records equal 2,000 pages.  

 

[23] In determining whether the estimate of locating and retrieving time is reasonable, 

consideration should be given to the scope of an applicant’s request, and the public 

body’s record-keeping system. 

 

[24] The Applicant's request focuses on one category of records over a time span of 

approximately three and a half years.  The Public Body notes that the responsive records 

include five types of inspection reports and 51 community care facilities, resulting in 

2000 pages of records.  

 

[25] The Public Body’s Operational and Care Service Standards for Community Care Facilities 

[March 23, 2009] 1

                                                 
1 Department of Health, Operational and Care Service Standards for Community Care Facilities (23 March 2009), 
online:  Department of Health and Wellness 

 stipulates that an owner of a community care facility must provide 

inspection reports to the Community Care Facilities and Nursing Homes Board as 

http://www.gov.pe.ca/photos/sites/health/file/February%205_09%20Final%20Standards_1.pdf 
 

http://www.gov.pe.ca/photos/sites/health/file/February%205_09%20Final%20Standards_1.pdf�
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 evidence to obtain its initial license, and for its renewals.  It is reasonable to expect that 

the required inspection reports were contained within, at most, 51 files, which files 

would be within close proximity to one another.  The Public Body’s evidence that all of 

the Records at issue are located on one floor of one building is consistent with this 

expectation.  

   

[26] In Order No. 03-001, supra, the following comments were made regarding the 

reasonable expectation of an efficient record-keeping system of public bodies: 

 
If a Public Body's filing system is less than efficient, the Applicant should 
not be penalized with a high time estimate. Instead, the Public Body 
should estimate the time based on a presumption of a reliable and 
organized system. Any additional time required as a result of a poor 
system (i.e. records not filed in an organized manner, records on one 
subject found in various locations), should be absorbed by the public 
body until the system is upgraded to a reasonable level. This approach 
ensures a consistent calculation of time across all public bodies. [page 7] 

 

[27] In the absence of an explanation from the Public Body, I find that the 33.5 hour time 

 estimate for locating and retrieving responsive records to be unreasonable in the 

 circumstances.  The Government of PEI has a recorded information management policy, 

 developed by Executive Council, pursuant to the Archives and Records Act, RSPEI 1988, c 

 A-19.1.  The purpose of this policy is to develop, implement, operate and maintain 

 standardized records management across government.  Since 1992, departments with 

 an established system have been advised to use the scheduling information set out in 

 the Classification Plan and Retention Schedule (CPRS), and  develop plans to convert 

 their existing file plan.  In January 1998, the recorded information management policy 

 was formalized into the Treasury Board’s policy and procedures manual.2

                                                 
2 Treasury Board of Prince Edward Island, TB Policy & Procedures Manual, Section 5, Recorded Information 
Management, Charlottetown:  TB, January 1998. 
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[28] The CPRS divides files into primary and secondary groups and, for example, in the case 

of Licenses and Permits, is a well-organized system, which would encourage ease of 

retrieval.  It is reasonable to expect that the Records at issue would already be 

organized, either by facility, or by type of inspection report, and then sub-filed by date.  

This is especially logical, given the Pubic Body’s evidence that it has been prepared to 

post half of this information on its website, which evidence is discussed more fully 

below.  Even considering that 2000 pages of records are at issue (approximately 40 

pages for each community care facility), it follows that the Applicant should not be 

charged more than the originally estimated 10 hours for locating and retrieving these 

records. 

 

  

[29] Schedule 2 of the regulations to the FOIPP Act provides for a maximum charge of $10.00 

per half hour for preparing and handling a record for disclosure.  This refers to the time 

a public body must spend severing information from records, pursuant to the exceptions 

set out in the FOIPP Act.  

Preparing and handling a record for disclosure: 

 

[30] The Public Body claims one half hour to prepare and handle the records.  The Public 

Body supplied no evidence that any of the responsive records will require severing.  

However, I accept the Public Body’s evidence that one half hour is a reasonable amount 

of time to organize the responsive records, should any severing be necessary. 

 

 

[31] The time recorded in the Public Body’s file indicates that 16.5 hours were spent by staff 

copying the Records at issue.  The Public Body’s total time estimate is for 48.5 hours.  

Given that it had recorded only 33.5 hours for locating and retrieving the responsive 

records, it appears that a further 15 hours were charged for photocopying.   As was 

Photocopying costs: 
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pointed out clearly in Order No. 03-001, supra, this is not permitted under the 

regulations to the FOIPP Act.  The photocopying charge does not include the time spent 

making the copies. 

 

[32] Schedule 2 of the regulations to the FOIPP Act allows public bodies to charge a 

maximum of $0.25 per page for photocopies.  However, as was established by former 

Commissioner MacDonald in Order No. FI-13-001, Health PEI (Re), 2013 CanLII 89281 (PE 

IPC), and also in a recent order of this office, Order No. FI-15-007, Department of 

Economic Development and Tourism (Island Investment Development Inc.), Re (30 

September 2015), Charlottetown FI-15-007 (PE IPC), a reasonable estimate for the 

current cost of providing this service is $0.08 per page.  The Public Body’s fee estimate 

indicates this same rate, but does not include an estimate for copying charges, as it 

awaits the Applicant’s attendance at its office to choose which records the Applicant 

would like to have copied.  If the Applicant chooses to have all 2000 pages copied, the 

fee estimate will include an additional $160 for photocopying charges, before the 

applicable fee waiver is applied.     

 

 

[33] Clause 66(3)(c) of the FOIPP Act permits the Commissioner to confirm or reduce a fee, 

or order a refund.  Pursuant to the analysis in the foregoing paragraphs, I have reduced 

the fee estimate as follows: 

Findings regarding the calculation of the fee estimate: 

 

  Locating and retrieving a record    8 hours x $10/half hour 
  (no charge for first two hours) 

 
  $160.00 

  Preparing and handling a record 
  for disclosure 

  .5 hours x $10/half hour       10.00 

  Copying a record    2000 pages x .08/page     160.00 
  TOTAL FEE ESTIMATE    $330.00 
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Issue 2:  Did the head of the Public Body reasonably apply the provisions of the FOIPP 
 Act in reaching his decision to provide the Applicant with a 50% fee waiver? 
 

Public Interest:  Do the records at issue constitute records relating to a matter of 
public interest, pursuant to clause 76(4)(b) of the FOIPP Act? 
 
  

[34] The Applicant submits that all of the Records at issue relate to a matter of public 

 interest, and that the Applicant is, therefore, entitled to a full fee waiver, pursuant to 

 clause 76(4)(b) of the FOIPP Act.  The Applicant states: 

 
. . . the results of these inspection reports are in the public interest.  
Indeed, the Minister of Health has pledged to make them public, 
although that hasn't yet come to pass.  These may be private buildings 
but they provide a public service, regulated and often funded by 
government.  As members of the public we and our family members live 
in these facilities.  The results of inspections relating to health, care, 
safety and other issues are clearly matters of public interest. 

 

[35] The Public Body agrees that the most recent records relate to a matter of public 

interest, and submits as follows: 

 

The Department is aware that the subject of caring for our seniors is very 
much of interest to the public, and was considering a fee waiver or 
reduction even before the applicant formally requested the waiver. 

 

[36] Despite its concession, the Public Body submits that the older records do not relate to a 

matter of public interest, and argues the following: 

 

 Experienced employees required approximately 50 hours to locate and 
retrieve records responsive to the request. Where the records in question 
are clearly in the public interest, it is reasonable for the public to bear 
these costs. A license (or partial license) is granted to each facility when it 
has met the expected health/safety standard. The license and the most 
recent inspection reports are in the public interest as they reflect the 
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enforcement of regulated health and safety standards within each 
facility. The fee was waived for these records. 

  

[37] In its decision letter to the Applicant regarding the Applicant’s request for a fee waiver, 

 the Public Body states: 

 
. . . we are close to completing a pledge to post licenses and 
accompanying information related to the inspection process and as when 
these records are available to the public it does not appear to be a good 
use of public funds to search records for out dated information. 
 

[38] When requesting a review of the Public Body’s decision, the Applicant responds to the 

 Public Body’s argument, as follows: 

 
I would counter that in no way is public interest limited to only the 
current state of affairs that exists in the province this moment. If that 
were the case, there would be no need for the auditor general to review 
government spending from the previous fiscal year, because the money 
was already spent. I think there is a clear public interest in seeing how 
institutions are monitored, maintained, how standards are set and 
enforced, and how any failure to maintain those standards, if such exists, 
might be dealt with. For any assessment of that we need to see more 
than just the current state of health and safety conditions. An 
understanding of this would definitely serve the public interest, and I 
believe could lead to a public debate depending on the results. 

 

[39] In later submissions, the Applicant states: 

 

I would counter the Public Body's assertion that current inspection 
reports of private manors (and only the current reports) are in the public 
interest. I think it's definitely in the public interest to see historical 
reports to know what issues have existed, and how they've been 
addressed, both by the government agency involved in the inspections 
and the private manors themselves. Or to see how long current concerns 
may have existed. And personally I don't think a Public Body should be 
able to use the age of records as a reason for declining a fee waiver when 
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 the records would have been considered current when this request was 
filed.  

 

[40] In Order No. 03-001, supra, at page 18, I found that, to determine whether a record is 

one of public interest, a public body should consider the following: 

 

  a. Does the subject of the records relate directly to the environment, 
 public health or safety? 
 
b. Has the subject of the records been a matter of recent public 
 debate? 
 

  c. Do the records disclose how the public body is allocating financial 
 or other resources? 
 

  d. Will the records contribute to the public understanding of an 
 important issue, i.e. open and transparent government? 
 
e. Will disclosure add to public research on the operation of 
 government? 
f. Has access been given to similar records at no cost? 
 
g. Have there been persistent efforts by the applicant or others to 
 obtain the records? 

 

[41] The parties are in agreement that the up-to-date records relate to a matter of public 

interest.  I will address each of the above questions as they relate to all of the Records at 

issue, while also considering the submissions of the parties. 

 

a.   Does the subject of the records relate directly to the environment, public health 
 

 
or safety? 

[42] Upon a review of the sample records, which were provided by the Public Body, it is clear 

that they relate to safety of residents of community care facilities.  The Records at issue 
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demonstrate inspections and standards that confirm, for example, the following: 

 

• that required inspections are completed, i.e., elevator, electrical, and 
  environmental safety; 
 
• that building structure is sound; 
 
• that rooms meet safety standards, i.e., bathtub and shower bottoms are non- 
 slip, and equipped with grab bars, and an emergency door lock system; 
 
• that fire inspections are complete, and regular fire drills are practiced; 
 
• that there is an emergency evacuation plan, access to emergency telephone 
 numbers, and approved first aid kits; 
 
• that there is appropriate staff training, i.e., CPR, first aid, anti-choking, and 

  medication administration procedures; and 
 
• that 24-hour awake supervision and emergency assistance are available. 
 

 
[43] The Records at issue also relate to the health of the residents of community care 

facilities, as the inspection reports demonstrate standards for the following: 

 

• hygiene and comfort, i.e., pest free, adequately heated, properly ventilated, safe 
and clean; 
  

• that rooms are satisfactorily located, accessible, furnished, and supplied; 
 

•  dietary requirements; and 
 

• that there is adequate patient privacy, social activity, and avenues to express 
concerns. 
 

 b. 

 

Has the subject of the records been a matter of recent public debate? 

[44] The Public Body has acknowledged that the subject of the Records at issue has been a 
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matter of recent public debate.  The Public Body states, as follows: 

 

The issue of nursing home licensing and the inspection process was 
raised in the Legislative Assembly on May 1, 2014. A Guardian news story 
reported an exchange between MLA Olive Crane and Minister of Health 
and Wellness Hon. Doug Currie. The Guardian reported Minister Currie 
had asked the Department to look at possibilities to be more transparent 
with the public.  

[45] I have reviewed the Hansard transcript3

 

 of the exchange referred to by the Public Body.  

The exchange relates to making inspections of long-term care facilities available to the 

public, as is already done with restaurant inspections.  I conclude that the subject of 

these records has been a matter of recent public debate. 

 c. 
  

Do the records disclose how the Public Body is allocating financial or other 

 
resources? 

[46] Although it is apparent that the totality of these community care facility inspections 

must come at a financial cost to the Public Body, this information is not disclosed by the 

Records at issue. 

 

d. Will the records contribute to the public understanding of an important issue, 
 

 
i.e., open and transparent government? 

[47] A review of the Records at issue is informative to any citizen who has an interest in the 

standards achieved by the community care facilities in this province.  They reveal the 

detailed requirements for various categories of inspections, and whether individual 

community care facilities are compliant with each requirement at a given time.   

 

                                                 
3 Prince Edward Island, Legislative Assembly, Hansard 64th Leg. 4th Sess. No. 2 (15 April 2014) at 1310 (Hon Doug 
Currie).  



 

 Page 20 of 32 

[48] Based on my review of the sample records, I conclude that the Records at issue would 

provide an understanding of the processes the Public Body has followed over the past 

three years to ensure community care facilities are safe and healthy.  In my view, the 

Records at issue will contribute to the public's understanding of how government 

enforces its own standards relating to these matters.   

 

 e. 

 

Will disclosure add to public research on the operation of government? 

[49] In my view, the Records at issue would contribute to public research on the operation of 

the Public Body as it relates to the five types of inspections indicated.  The Records at 

issue are educational as to the Public Body's processes for inspection, and the 

underlying standards that form the basis of those inspections. 

   

 f. 

 

Has access been given to similar records at no cost? 

[50] Although there is no evidence that the Public Body has given access to similar records at 

no cost, there is certainly evidence that the Public Body planned to provide online 

access to some inspection information. 

 

[51] In its decision letter to the Applicant on January 9, 2015, the Public Body confirms to the 

Applicant that half of the information requested by the Applicant would be available 

online, as follows: 

You write that the Minister has pledged to make the reports public and 
we are pleased to advise that while it has taken longer than expected, 
that Iicenses and accompanying information will soon be available on the 
Health and Wellness website. The information will cover licenses and 
records beginning on January 1, 2014 to present. This equals half of the 
information you are requesting. The site has been developed and is 
waiting for approval. We will forward a link as soon as the site is 
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approved.  

  

[52] Although the Public Body did not specifically state that it would be posting the Records 

 at issue on its website, it implied that it would, by indicating that “half of the 

 information [the Applicant is] requesting” would be available, that is, the records dating 

 from January 1, 2014, to present. 

 

[53] Further, in its submissions dated July 22, 2015, the Public Body notes the following: 

 

Work to post licenses began immediately and the Department now posts 
a list of licensed private facilities with information about their license. I 
have attached a screen shot of the posted licenses for each county. The 
Department continues to plan for greater transparency and expects the 
completion of a government wide web renewal project will factor 
favorably into their future plans to make more information proactively 
available. The Department is looking at making the actual license, a 
Community Care Facilities and Nursing Homes Board letter to each 
facility, and a care service inspection letter available proactively. These 
are the records the Department determines are of greatest interest to 
the public, and shed the most light on the process.  

 
[54] The Applicant argues, as follows: 

As to the web link provided by the Public Body, it contains none of the 
information which the Minister said in May 2014 he would make public, 
nor does it contain any of the information I've asked for in my request.  

 
[55] I conclude that, at the time of the Applicant’s request for access to the Records at issue, 

it was the Public Body’s intention to post inspection information on its website.  I draw 

this conclusion based on the Public Body’s own letter of January 9, 2015, and also upon 

a comparison of screenshots from March 30, 2015, which shows at that time an 

inactivated link to “Inspections” online, and the screenshots sent by the Public Body, 
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dated July 22, 2015, showing the Public Body’s intention to post licensing information 

online.  I therefore find that it was the Public Body’s intention to provide similar records 

to the general public at no cost.  This factor lends support for a finding that all of the 

Records at issue relate to a matter of public interest. 

 

 g. 
  

Have there been persistent efforts by the Applicant or others to obtain the 

 
records? 

[56] The Applicant’s first request to obtain the Records at issue was dated June 2, 2014.  As 

time wore on, the Applicant continued to expand the dates of the request, in order to 

incorporate the most recent data.  Although the Applicant has been persistent in efforts 

to obtain the Records at issue of this one request, no evidence has been provided that 

others have made efforts to obtain the Records at issue.   

 

 

[57] In Order No. 03-001, supra, I pointed out that records at issue need only relate to a 

 matter of public interest in order to satisfy the requirement of clause 76(4)(b) of the 

 FOIPP Act.  At page 14 of that order, I noted that, "determining whether a matter is a 

 public interest matter is what is expected, rather than determining whether each page 

 of a record is in the public interest." 

Findings regarding Public Interest: 

 

[58] Based on the foregoing analysis, the evidence favours a finding that the Records at issue 

in this review relate to a matter of public interest.  In my view, all of the Records at 

issue, taken as a whole, relate to a matter of public interest.  I agree with the Applicant 

that the older records are relevant, because they provide context for the interpretation 

of the more recent records.  Indeed, if the Public Body had followed through on its 

stated plans to post information as of January 1, 2014, historical data would be available 

to the public, free of charge.  In order to properly contribute to public debate, research, 
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and education, the Applicant requires a longer period of time to apply comparisons.  

The Applicant may find, when he inspects the Records at issue, that improvements have 

been made, or deteriorations have occurred, over time.  This information goes to the 

heart of the matter of public interest, being the health and safety standards of 

community care facilities in this province.  

    

Exercise of Discretion:  If the records relate to a matter of public interest, should 
all or part of the fee estimate be waived, pursuant to subsection 66(3) of the 
FOIPP Act? 

 

[59] A public body has an obligation to exercise its discretion fairly and judiciously, taking 

into consideration the relevant facts and circumstances surrounding the matter of 

public interest, as well as the principles and objects of the FOIPP Act. 

 

[60] When considering whether to use discretion to waive fees, the head of a public body 

should balance the circumstances that favour a fee waiver, with those that do not.  It is 

helpful to determine the answers to a host of questions when making a fee waiver 

decision, including: 

 

1.   Is there a reasonable expectation that the public could benefit from 
disclosure of the records? 

  
2.  Would waiver of the fee shift an unreasonable cost burden for responding 
from the applicant to the public body? 

 
3.  Would the records contribute to debate on or resolution of the matter of 
public interest? 

 
 4.  During the request for access process, 
 

(a)  Was the public body timely in responding to the request, and did it fulfill its 
duty to assist? 
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(b)  Did the applicant, viewed reasonably, cooperate or work constructively with 
the public body, where the public body so requested, during the processing of 
the access request, including narrowing or clarifying the access request where it 
was reasonable to do so? 

 
(c)  Has the applicant unreasonably rejected a proposal by the public body that 
would reduce the costs of responding to the access request? 
  

 

[61] As the Alberta Information and Privacy Commissioner established in Order F2007-024, 

2008 CanLII 88788 (AB OIPC), at [para 16], there are two over-riding principles that must 

be borne in mind in order to properly exercise discretion for a public interest fee waiver: 

 

1. The Act was intended to foster open, transparent and 
accountable government, subject to the limits contained in FOIP ; 
and  

 
2. The Act contains the principle that the user seeking records 
 should pay. 

 

[62] These principles should be borne in mind by a public body when exercising its discretion.  

I have considered these principles, and each of the questions listed above, in order to 

come to a decision in this review. 

 

1.  Is there a reasonable expectation that the public could benefit from disclosure of 
 this record?
 

 and 

3.  Would the records contribute to debate on or resolution of the matter of public 
 

 
interest? 

[63] In order to exercise his discretion, the head of the Public Body states that he 

 considered a previous order of Acting Commissioner Haldemann, Order No. FI-10-

 002, Prince Edward Island (Environment, Energy and Forestry) (Re), 2010 CanLII 
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 7314 (PE IPC).  The Public Body advised the Applicant that it believes the Records 

 at issue will not result in a public debate on the effectiveness of enforcement, as 

 they do not indicate current health and safety conditions.  This order is also cited 

 in the Applicant’s submissions. 

[64] In my view, the central point made by Acting Commissioner Haldemann, in Order No. FI-

10-002, supra, is that each review, as it relates to public interest fee waivers, will be 

determined upon its own unique facts and circumstances.  The Acting Commissioner 

states, at page 12: 

 
In my opinion, it is reasonable to expect that the public could benefit 
from the disclosure of these records.  In this case, I believe it is in the 
public interest to provide information on enforcement measures taken by 
the Public Body with enough detail to encourage public debate on the 
effectiveness of such enforcement.  It should be noted, however, that not 
all cases in which a fee waiver is applied for would have the same result.  
Each case must be considered on the circumstances of the file. 

 

[65] It has already been established that the Records at issue in this review relate to a matter 

of public interest.  In my view, there is a reasonable expectation that the public could 

benefit from disclosure of the Records at issue.  In addition, it is reasonable to expect 

that the Records at issue would contribute to debate on the issue of how the provincial 

government is inspecting community care facilities, and whether the inspections lead to 

facilities becoming compliant with the established standards. 

 

2. Would waiver of the fee shift an unreasonable cost burden for responding 
 
 

from the applicant to the public body? 

 
[66] With regard to the less recent Records at issue, the Public Body argues that it is 

unreasonable to expect the public to assume the costs of processing records when there 

is not a clear public interest in their disclosure.  It further states that, since inspection 
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reports from previous years do not reflect the current health or safety conditions in 

these facilities, waiving the fees for these Records at issue will shift an unreasonable 

burden from the Applicant to the Public Body.  In its decision letter to the Applicant, the 

Public Body states, as follows: 

It is our position that the waiver of the entire fee in this case will shift an 
unreasonable burden of the cost from you, the applicant, to the public 
body. Also we are close to completing a pledge to post licenses and 
accompanying information related to the inspection process and as when 
these records are available to the public it does not appear to be a good 
use of public funds to search records for out dated information. 

 

[67] I disagree with the Public Body, that a waiver of the fee would shift an unreasonable 

cost burden for responding from the Applicant to the Public Body.  Given the public 

interest in the Records at issue, the cost burden to the Public Body, if the fee waiver is 

allowed, is not an unreasonable one. 

 

4. During the request for access process
 

, 

 (b)  Did the applicant, viewed reasonably, cooperate or work constructively 
 with the public body, where the public body so requested, during the 
 processing of the access request, including narrowing or clarifying the access 
 

 
request where it was reasonable to do so? 

(c)  

 

Has the applicant unreasonably rejected a proposal by the public body that 
would reduce the costs of responding to the access request?  

[68] It is clear that the Public Body worked with the Applicant consistently to narrow and 

revise the request in an effort to reduce the fee estimate.  In January, 2015, the 

Applicant eliminated boiler inspections and electrical inspections from the access 

request.  At the same time, the Applicant expanded the time frame of the request, but, 

as noted above, this was due to the passage of time affecting the up-to-date character 

of the Records at issue.  In my view, the Applicant was not unreasonable during the 
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request process. 

 

[69] The Public Body also invited the Applicant to view the responsive records and identify 

those the Applicant wished copied, to lower the cost of photocopying.  This invitation 

had the effect of not only potentially lowering the cost, but also providing valuable 

information regarding the exact information contained in the Records at issue.  In Order 

No. 03-001, supra, this approach by public bodies was recommended at page 7, as 

follows: 

 

I suggest that in order to alleviate such concerns, the Public Bodies may 
be able to help out the Applicant in such situations by providing the 
Applicant with some information regarding the type of records in its 
possession. Sample documents may be provided in some cases, to enable 
the Applicant to come to a more informed decision before narrowing his 
or her request. 
  
 

4. 
 

During the request for access process, 

  (a)  Was the public body timely in responding to the request, and did it fulfill 
 

 
its duty to assist? 

[70] Looking to the request for access process, I note that the Public Body was always timely 

in responding to the Applicant's requests.  Indeed, my finding below is that the Public 

Body fulfilled its duty to assist the Applicant admirably.  

 

 

[71] In reaching a decision regarding fee waiver, I have considered the principle that the 

FOIPP Act is intended to foster open, accountable, and transparent government.  As 

noted above, and as pointed out by the Public Body, it is also necessary for me to 

consider the principle that the person seeking the records should pay.  This has been a 

Findings regarding Fee Waiver: 
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focus of the Public Body, as noted by its position that allowing a full fee waiver would 

shift too great of a cost burden to the Public Body, and, thus, to the taxpayers of this 

province.   

 
[72] I have found that the Records at issue relate to a matter of public interest.  I have also 

balanced all relevant factors in the exercise of my discretion regarding whether to grant 

a fee waiver, or not.  Based on my analysis, as set out above, I have decided to grant a 

full fee waiver to the Applicant for locating and retrieving, and preparing and handling, 

the Records at issue for disclosure.  I have approached the photocopying charge 

separately, as discussed below. 

 

 Photocopying Charges: 

[73] One additional factor I have considered is the volume of the Records at issue.  The 

Public Body advises that there are 2000 pages of Records at issue.  In Order 2001-017, 

2001 CanLII 38153 (AB OIPC), the Alberta Information and Privacy Commissioner 

considered a large volume of records, and decided against a fee waiver.  At [para. 29], 

he states, as follows:  

 
[para 29.] . . .  I understand that the Applicant is motivated by what 
he views as his public duty to Albertans.  However, I accept 
Environment's key argument that disclosing the records will not benefit 
the public unless the Applicant can analyze the vast quantity of raw 
information that would rain down on him.  The Applicant's agent 
indicated at inquiry that, as a member of the Opposition, only modest 
financial and human resources were available to analyze the records.  . . .  
If the Applicant cannot properly analyze the records, then he cannot 
disseminate the information contained in them in a way that contributes 
to open and transparent government.  At that point the Applicant's public 
interest argument breaks down and his argument for a fee waiver fails. 
 

[74] In this review, while the volume of pages of the Records at issue is large, the amount of 

information contained in them may be analyzed, and summarized, in fairly short order.  
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For this reason, I am in favour of the Public Body’s suggestion that the Applicant can 

reduce photocopying costs by reviewing the Records at issue at the office of the Public 

Body, and deciding which of those records the Applicant desires to have copied.  I am, 

therefore, not inclined to allow a full fee waiver of the photocopying costs of the 

Records at issue.  Instead, I will allow a fee waiver of 50% of the estimated total 

photocopying costs, or 1000 pages.  This is consistent with the Public Body’s position.  

The Applicant may choose to have up to 1000 pages of the Records at issue copied, free 

of charge.  Any additional pages required by the Applicant will be subject to a $0.08 per 

page fee.     

 

[75] In summary, as a result of the foregoing analysis and findings, and in balancing the 

factors in favour of a fee waiver against the factors in favour of refusing a fee waiver, I 

exercise my discretion to grant the Applicant a full fee waiver for locating and retrieving, 

and preparing and handling, the Records at issue, for disclosure.  I conclude that the 

Applicant should pay 50 percent of the photocopying fee, and, as such, I exercise my 

discretion to waive the fee for 1000 pages of Records at issue.  I have exercised my 

discretion, because the Records at issue relate to a matter of public interest, pursuant to 

clause 76(4)(b) of the FOIPP Act.  

 

Issue 3:  Did the head of the Public Body fulfill his duty to assist the Applicant, 
 pursuant to subsection 8(1) of the FOIPP Act? 

 

[76] As noted above, in the discussion of the request for access process, at paragraphs [67], 

[68], and [69], based on my review of all records in the Public Body’s file, and based on 

the submissions of the parties, I find that the Public Body has fulfilled its duty to assist 

the Applicant, under subsection 8(1) of the FOIPP Act, by processing the request, thus 

far, in a timely way, and by communicating with the Applicant openly, with a clear view 

to ensuring that the Applicant will be provided with records responsive to his request.   
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The Public Body has made every reasonable effort to assist the Applicant, and has 

responded to the Applicant openly, accurately, and completely, when processing the 

Applicant’s request for access to information, when preparing the fee estimates, and 

when considering the Applicant’s request for a fee waiver.    

  

 VI. SUMMARY OF FINDINGS 

 

[77] Pursuant to clause 66(3)(c) of the FOIPP Act, supra, I may confirm or reduce a fee or 

 order a refund, in the appropriate circumstances.  I may not increase fees, but I may 

 otherwise make a “fresh” decision [Order FI-13-001, supra, para 68]. 

 

[78] I find that the head of the Public Body did not reasonably calculate the fee estimate, in 

 that not all of the estimated fees conform to established guidelines outlined in the 

 FOIPP Act and regulations, as required under subsections 76(1) and (5) of the FOIPP Act. 

 

  1.  I find that an appropriate fee estimate for locating and retrieving the records  
  responsive to the Applicant’s access request is $160.00; 
 
  2.  I find that the Public Body appropriately estimated the fee for preparing and  
  handling the records responsive to the Applicant’s access request at $10.00; and  
 
  3.    I find that the Public Body appropriately estimated the fee for photocopying  
  the records responsive to the Applicant’s access request at .08 per page. 
 

[79] I find that the Records at issue relate to a matter of public interest, pursuant to clause 

76(4)(b) of the FOIPP Act. 

 

[80] I find that the decision of the head of the Public Body to allow a 50% fee waiver for 

locating and retrieving the responsive records to be unreasonable, and that the 

circumstances of this review warrant a full fee waiver for location and retrieval.  I 
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exercise my discretion to allow a full fee waiver for locating, retrieving, preparing and 

handling the Records at issue, as the Records at issue relate to a matter of public 

interest. 

 

[81] I find the decision of the head of the Public Body to allow a 50% fee waiver for 

photocopying charges to be reasonable in all of the circumstances. 

 

[82] I find that the head of the Public Body met his duty to assist the Applicant, under 

subsection 8(1) of the FOIPP Act, by making every reasonable effort to assist the 

Applicant, and by responding to the Applicant openly, accurately, and completely, when 

processing the Applicant’s request for access to information, preparing the fee estimate, 

and considering the Applicant’s request for a fee waiver. 

 

 VII. ORDER 

 

[83]  Based on my findings as set out above, I order the head of the Public Body to reduce 

the fee estimate charged to the Applicant to $320.00. 

 

[84] Having found that the decision of the head of the Public Body to allow a 50% fee waiver 

for the time to locate and retrieve the Records at issue to be unreasonable in all of the 

circumstances, I order the head of the Public Body to allow a full fee waiver for locating 

and retrieving, and preparing and handling, the responsive records, as the Records at 

issue relate to a matter of public interest.  I order the head of the Public Body to refund 

the Applicant the $35 deposit paid.  

 

[85] Having found that the decision of the head of the Public Body to allow a 50% fee waiver 

for photocopying charges to be reasonable in all of the circumstances, I order the head 
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of the Public Body to photocopy up to 1000 pages of the Records at issue free of charge, 

and to charge the Applicant $0.08 per page for any additional pages. 

 

 [86] I thank the parties for their submissions.  In accordance with subsection 68(1.1) of the 

FOIPP Act, the head of the Public Body shall not take any steps to comply with this order 

until the end of the time period for bringing an application for judicial review of the 

order under section 3 of the Judicial Review Act, RSPEI 1988, c J-3. 

   
 
 
     ____________________________________________ 
     Karen A. Rose 
     Information and Privacy Commissioner 
 
 
 


