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Prince Edward Island Information and Privacy Commissioner  
Karen A. Rose 

 
November 30, 2015 

 
Summary: 
 
An applicant requested a review of a decision of the English Language School Board (formerly 
the Eastern School District) refusing access to certain statistical information related to 
suspensions of students in grades 10 to 12, at six high schools, during a three school-year 
period:  2008/2009; 2009/2010; and 2010/2011.  The applicant also asked that the fee 
estimate and the English Language School Board’s decision relating to the applicant’s fee 
waiver request be reviewed.  The Commissioner found that the statistical information in the 
records at issue was not personal information in accordance with clause 1(i) of the Freedom of 
Information and Protection of Privacy Act (“the FOIPP Act”), and that, if it were, the disclosure 
of the information would not constitute an unreasonable invasion of third parties’ personal 
privacy, pursuant to section 15.  The Commissioner ordered the head of the public body to 
provide the withheld information to the applicant.  Further, the Commissioner reduced the fee 
estimate, and confirmed the 60% fee waiver, which the public body had exercised its discretion 
to apply.  The Commissioner found that the public body had fulfilled its duty to assist the 
applicant commendably, in accordance with section 8.      
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Statutes Considered:  Freedom of Information and Protection of Privacy Act, RSPEI 1988, 
    c F-15.01, s. 1, 7, 8, 15, 50(1), 50(2), 65, 66(2), 66(3), 66(4),  
    68(1.1), 76(1), 76(4), 76(5); General Regulations to the FOIPP Act,  
    PEI Reg EC564/02, s. 9(4), 9(5), 11(1) and Schedule 2; School Act,  
    RSPEI 1988, c S-2.1, s. 77, Archives and Records Act, RSPEI 1988, c  
    A-19.1. 
 
Decisions Considered: Order No. 03-003, Department of Tourism, Re, 2003 CanLII 52560 

(PE IPC) 
Order No. FI-15-005, Prince Edward Island (Health and Wellness) 
(Re), 2015 CanLII 66636 (PE IPC) 

   Order F10-29, British Columbia (Education) (Re), 2010 BCIPC 41 
(CanLII) 
Order No. FI-15-010 (PE IPC), Department of Justice and Public 
Safety, Re (30 November 2015), Charlottetown FI-15-010 (PE IPC) 

   Order F2014-49, 2014 CanLII 72633 (AB OIPC)  
   Order FI-11-001, Prince Edward Island (Department of Agriculture) 

(Re), 2011 CanLII 91839 (PE IPC) 
    Order No. 03-001, Department of Development and Technology, 
    Re, 2003 CanLII 52558 (PE IPC) 

Order MO-2130, Toronto Police Services Board (Re), 2006 CanLII 
50782 (ON IPC) 

    Order No. FI-15-007, Prince Edward Island (Economic   
 Development and Tourism) (Re), 2015 CanLII 66635 (PE IPC) 

    Order No. 07-004, Prince Edward Island (Attorney General) (Re),  
    2007 CanLII 55716 (PE IPC) 
     
     
Other Resources Cited: Prince Edward Island Enrolment Statistics, September 2010,  
    online:  Department of Education, Early Learning and Culture  
    http://www.gov.pe.ca/photos/original/eecd_Enrolmnt10.pdf 

 
    Prince Edward Island, Treasury Board, Recorded Information  
    Management Policy (20 January 1998) PEI EC D#1998-33, s. 5  
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 I. BACKGROUND 
 

[1] The Applicant made an access request under section 7 of the Freedom of Information 

and Protection of Privacy Act, RSPEI 1988, c F-15.01 ( the AFOIPP Act@) to the Eastern 

School District, now referred to as the English Language School Board (the APublic 

Body@).  The Applicant asked for access to a statistical report relating to suspensions 

and detentions of students in grades 10, 11, and 12, from six high schools, over a period 

of three school years:  2008/2009; 2009/2010; and 2010/2011.  The report was to 

include the type of suspensions or detentions, the reasons for the suspensions or 

detentions, the number of students who received suspensions, and the number of 

students who received detentions. 

 

[2] The Public Body issued a fee estimate to the Applicant totaling $485 for processing the 

access request, including locating the records, cross referencing, creating statistical 

records, and making copies of the resulting individual reports for each school. The 

Applicant requested a fee waiver based on financial hardship.  The head of the Public 

Body exercised discretion and reduced the fee estimate by approximately 60 percent, 

to $200.00, pursuant to clause 76(4)(a) of the FOIPP Act, based on the Applicant’s 

inability to afford the payment. 

 

[3] The Public Body provided the Applicant access to statistical reports relating to 

suspensions at six of the Public Body’s high schools over a three-year period.  On the 

basis of section 15 of the FOIPP Act, the Public Body excepted out any individual 

number of suspensions in a given school year, when the total number was five or less 

over the three school-year period, to protect the privacy of students.  The Public Body 

advised the Applicant that detentions are not tracked and not included in the statistics 

provided. 
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[4] The Applicant requested a review of the Public Body’s decisions relating to her access 

request, including the decision to withhold statistics relating to the number of 

occurrences of suspensions when the number was less than five over the three school-

year period, the decision relating to the calculation of its fee estimate, and the decision 

to grant only a partial fee waiver. 

 

II. RECORDS AT ISSUE 

 

[5] The records at issue (“the Records”) are individual reports of six high schools that 

contain statistical information about student suspensions over three school-year 

periods, namely, 2008/09, 2009/10 and 2010/11, including: 

 

  1. Colonel Gray High School (three pages); 

  2. Montague High School (two pages); 

  3. Souris Regional High School (two pages); 

  4. Morell Regional High School (three pages); 

  5. Charlottetown Rural High School (four pages); and 

  6. Bluefield High School (four pages). 

 

[6] The Records contain the following information: 

 

• type of suspension – for example, out-of-school suspension; 
• length of time of suspension – for example, one period, half-day, 5 days (this 

 detail was not included in the statistics of Montague High School); 
• reason for suspension – for example, smoking, bullying, truancy; and 
• number of students who received suspensions.   

 

The Records do not report the number of suspensions in a specific school year, where 

the total number over the three school-year period is five or less. These per-year 

suspension statistics are the information at issue (“the information at issue”). 
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[7] It is notable that the description of reasons for suspension is not consistent between 

the six high schools.  For example, while Colonel Gray High School has separate 

categories for bullying, harassment, and physical harassment, Montague High School 

does not have a bullying category, but has harassment, verbal harassment, and physical 

harassment.  Souris Regional High School does not have a harassment category, but has 

bullying and fighting/pushing/aggressive behavior.   

 

III.  ISSUES 

 

[8] There are four issues to be determined in this review, as follows: 

 

Issue 1: Did the head of the Public Body properly apply section 15 of the FOIPP Act, to 
limit access to the information at issue, by withholding the number of annual 
suspensions, when the total number of suspensions for the three-year period is five or 
less, on the basis that disclosure would constitute an unreasonable invasion of a third 
party’s personal privacy? 

 

Issue 2:  Did the head of the Public Body reasonably calculate the fee estimate in 
conformity with the guidelines under the FOIPP Act and regulations, as required by 
subsections 76(1) and (5) of the FOIPP Act? 

 

Issue 3: Did the head of the Public Body reasonably exercise discretion under 
subsection 76(4) of the FOIPP Act, by excusing the Applicant from paying only part of 
the fee estimate? 
 
Issue 4:  Did the head of the Public Body fulfill the duty to assist under subsection 8(1) 
of the FOIPP Act, by making every reasonable effort to assist the Applicant, and by 
responding to the Applicant openly, accurately, and completely? 
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IV. DISCUSSION OF THE ISSUES 

 

Issue 1: Did the head of the Public Body properly apply section 15 of the FOIPP 
Act, to limit access to the information at issue, by withholding the 
number of annual suspensions, when the total number of suspensions 
for the three-year period is five or less, on the basis that disclosure 
would constitute an unreasonable invasion of a third party’s personal 
privacy? 

 
 
[9] Burden of Proof:  Subsection 65(2) of the FOIPP Act, supra, places the burden of proof 

upon an applicant when access to information determined to be personal information 

about a third party is denied.  An applicant must prove that disclosure of personal 

information would not be an unreasonable invasion of a third party’s personal privacy. 

 
65.  (1)  If the inquiry relates to a decision to refuse an applicant access 
to all or part of a record, it is up to the head of the public body to prove 
that the applicant has no right of access to the record or part of the 
record. 
  
(2) Notwithstanding subsection (1), if the record or part of the record 
that the applicant is refused access to contains personal information 
about a third party, it is up to the applicant to prove that disclosure of 
the information would not be an unreasonable invasion of the third 
party’s personal privacy.  
 

 
[10] Section 15 of the FOIPP Act places an obligation on a public body to refuse to disclose 

any information deemed to be personal information that would be an unreasonable 

invasion of a third party's personal privacy, once disclosed.  There is a two-step process 

in determining whether section 15 applies.  The Public Body must first determine 

whether the information at issue is personal information as defined at clause 1(i).  If the 

information at issue is found to be personal information, the Public Body must 

determine whether disclosing the personal information would be an unreasonable 

invasion of a third party’s personal privacy. [Order No. 03-003, Department of Tourism, 
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Re, 2003 CanLII 52560 (PE IPC), pages 5-6, and Order No. FI-15-005, Prince Edward 

Island (Health and Wellness) (Re), 2015 CanLII 66636 (PE IPC), at paras 83-84] 

  

Step One:  Is the information at issue personal information as defined at clause 1(i) 
 of the FOIPP Act? 

 

[11] The first step is to determine whether the information at issue is personal information, 

which is defined at clause 1(i) as being recorded information about an identifiable 

individual.  Clause 1(i) expands on the definition, and provides a description of nine 

types of information determined to be personal information. 

 
1.  In this Act 

. . . 
 (i) “personal information” means recorded information about an 

identifiable individual, including 
   (i) the individual’s name, home or business address or  

  home or business telephone number,  
   (ii) the individual’s race, national or ethnic origin, colour or 

  religious or political beliefs or associations,  
   (iii) the individual’s age, sex, marital status or family  

  status, 
   (iv) an identifying number, symbol or other particular  

  assigned to the individual,  
   (v) the individual’s fingerprints, blood type or inheritable  
   characteristics,  
   (vi) information about the individual’s health and health  

  care history, including information about a physical or  
  mental disability,  

   (vii) information about the individual’s educational,  
  financial, employment or criminal history, including  
  criminal records where a pardon has been given,  

   (viii) anyone else’s opinions about the individual, and  
   (ix) the individual’s personal views or opinions, except if  

  they are about someone else;  
 

[12] It is clear that the information at issue does not fall under any of the categories listed in 

clause 1(i) of the FOIPP Act above.  I must still determine whether the information at 
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issue is about an identifiable individual.  The Applicant submits that the information she 

seeks is statistical information, and argues that statistical information is not personal 

information, as it is not identifying information.  The Applicant states: 

 
 I am not requesting personal information on any one student, I am 

merely requesting statistical data that is used to determine how many 
incidents or occurrences have taken place at the high schools in the 
Eastern School District relating to alcohol/drugs/bullying. 

 
 
[13] In a statement to the Public Body, the Applicant states, 

 
Releasing statistical information by school name on the above noted 
FOIPP request does not in any way, shape or form identify the student - 
this would only be done if I asked for the students name, which I have 
not (as that is confidential information). 
 
Statistical information is exactly what it is called - a mathematical science 
pertaining to the collection, analysis, interpretation or explanation, and 
presentation of data. 
 

 
[14] General statistics do not fulfill the definition of personal information, since they are not 

about an identifiable individual. While I agree that the subject matter of the statistics 

may be interpreted as educational history [subclause 1(i)(vii) of the FOIPP Act], the 

information at issue is statistical only.  Without access to the names to which the 

numbers are assigned, these statistics are not personal information of identifiable 

individuals pursuant to clause 1(i).  However, as noted below, it is the Public Body’s 

argument that individuals may still be identifiable if the information at issue is released. 

  

 “Fewer than Five” Rule: 

[15] In the review before me, the Public Body has withheld the information at issue when 

the total number of suspensions for the three-year period is fewer than five, to avoid 

the risk of re-identification of individual students.  The Public Body explains its use of 
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the “fewer than five” rule, as follows: 

 
We believe the records had to be recreated in the form provided in order 
to avoid disclosing the identity of students involved pursuant to our 
obligations under the noted provisions of the School Act and the FOIPP 
Act. 
  
We chose to use the greater than five 'rule' following the procedures 
used by the province when reporting test data, and also used in 
reporting the national and international testing data. Our sister 
provinces use the same rule of thumb, and in all cases it is done to 
protect the identity of individual students. 
 

. . . 
  
 We used as our guidelines those used by the Department and our sister 

provinces when sharing testing results. They limit their sample to 5 and 
above to prevent individual students from being identified and we have 
done the same with our data. This suspension data is gathered on 
individual students. The students and their parents have not been 
notified that it will be used for any purpose other than recording 
individual suspensions, and that the identity of students will be 
protected. Therefore we cannot release it in a manner that could 
possibly lead to the identification of an individual student. 

 
 

[16] British Columbia Order No. F10-29, British Columbia (Education) (Re), 2010 BCIPC 41 

(CanLII), at paragraph [31], addresses the “fewer than five” rule, as follows: 

 
In other words, the Ministry is required to withhold from disclosure to the 
applicant all of the individual student data about those students who were 
part of a population of fewer than 5 students in a given grade in a given 
school.  If there were only 4 students in a particular grade at a certain 
school, the data associated with those students will not be provided to the 
applicant.  If there were five or more students in the grade at that school, 
the data with respect to those students will be provided to the applicant. 
 While not a direct application of the Ministry’s masking policy, the Order 
was, like the masking policy itself, aimed at minimizing the risk that 
individual student results could be identified by withholding information 
associated with smaller populations. 
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[17] If the population from which the information at issue is derived is the number of 

students within the school during a given school year, then I have been provided with 

no evidence to show that there is a risk of re-identification of students.  If the 

population at issue is the number of total suspensions in a given school year, I likewise 

have no evidence of a risk of re-identification.  There is no evidence that the names of 

suspended students are published by the schools or by the Public Body.  In fact, the 

School Act, RSPEI 1988, c S-2.1, referenced by the Public Body, specifically prohibits the 

publication of such information, and limits disclosure to a small number of specified 

individuals.  I have been provided with no evidence of a reasonable expectation of 

identification of suspended students by disclosure of the information at issue. 

 

[18] The Applicant’s request is for the number of suspensions and detentions over a period 

of three individual school years at six separate high schools.  The Applicant has not 

requested a breakdown by individual grade.  The total population of each of the six high 

schools in question for the school year 2010-2011, as found in the Prince Edward Island 

Enrolment Statistics, September 2010, a report released by the Department of 

Education, Early Learning and Culture, September 20101

 

, together with the total 

cumulative number of suspensions at each of the six high schools for the three school-

year period, as reported by the Public Body in the record at issue, are as follows: 

Name of High School Total Number 
of students, 
2010-2011 

Total Number of suspensions over 3 
years (2008-2011) 

Colonel Gray High School 1001 students 267 suspensions 
Montague High School 629 students 685 suspensions 
Souris Regional High School 307 students 355 suspensions 
Morell Regional High School 272 students 42 suspensions 
Charlottetown Rural High School 1044 students 577 suspensions 
Bluefield High School 762 students 336 suspensions 

                                                 
1 Prince Edward Island Enrolment Statistics, September 2010, online:  Department of Education, Early Learning and 
Culture http://www.gov.pe.ca/photos/original/eecd_Enrolmnt10.pdf 
 

http://www.gov.pe.ca/photos/original/eecd_Enrolmnt10.pdf�
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[19] The subject population for both the number of students and the number of suspensions 

for each school is quite large.  Identification of individual students could not reasonably 

be achieved by revealing the number of suspensions per year, under a given category, 

even where the number is less than five.  Not only am I unable to foresee a situation 

when a student could be identified by disclosure of the information at issue, the Public 

Body has not provided evidence of a reasonable expectation of such identification. 

 

[20] In Order No. FI-15-010, Department of Justice and Public Safety, Re (30 November 

2015), Charlottetown FI-15-010 (PE IPC), released concurrently with this order, I 

conclude that implementing a policy of “fewer than five” is not consistent with the 

provisions of the FOIPP Act [para 24].  Clause 1(i) requires that a public body determine 

whether information relates to an identifiable individual.  Such a determination must 

be made based on the unique circumstances of each request for access, and the 

information that responds to the request.  Determining whether the information at 

issue is personal information requires a careful analysis of whether disclosure could 

reasonably be expected to identify the individual to whom the information relates. 

 

 Identifiable individual: 

[21] The Public Body submits that suspension forms constitute part of a student’s history.  It 

 states: 

It is our position that the subject suspension forms constitute part of a 
child's history while in our education system and as a consequence, 
these disclosures raise the presumption of an unreasonable invasion of 
privacy.  

 

It is notable that the Applicant does not seek access to suspension forms, although 

some of the statistical information in the Records may originate from suspension forms. 

 

[22] The Public Body refers to section 77 of the School Act, supra, and speaks to its 
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obligation under the School Act not to disclose any information from a student record 

that identifies a student.   

 
[23] The Applicant argues that the statistics will not identify the students who were given 

suspensions, and that identification would be based on assumptions.  The Applicant 

states:  

 By breaking down the data does not identify a student as long as we do 
not use personal information . . .   Yes, a number of high schools serve 
small, close knit communities, and have low numbers in each grade level, 
but basing our assumptions on rumors in the community of who might 
be involved in these incidents or occurrences by releasing stats for each 
school gives no bases whatsoever as to identifying the student who 
committed the incident or offence as the Criminal Code of Canada 
charges people based on evidence and not on hearsay.  

 

 Even if there were low numbers in each grade in any of these six high schools, such 

evidence is irrelevant in this review, as the information at issue relates to the 

collectivity of all three grades in a given school. 

 

[24] The Public Body does not provide specific examples of which students may be identified 

by the “type and timing” of the infraction.  The timing encompasses an entire school 

year.  The categories of “types” of suspensions provide only general information about 

the reason for suspensions.  No evidence has been put forth that either of these 

categories of information, alone or combined, is sufficient to identify an individual 

student.  In my view, the suggestion of re-identification of individuals from the 

statistical information at issue, using the reported populations of each of the schools 

affected, is conjecture only, based only on guesswork. 

 

[25] For the foregoing reasons, I find that the information at issue is not personal 

information as defined at clause 1(i) of the FOIPP Act.  Thus, the first step of the two-

step process has not been met.  Therefore, the process should end, and not proceed to 
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the second step of determining whether disclosing personal information would be an 

unreasonable invasion of a third party’s personal privacy, as set out at subsection 15(1). 

 However, I will still address the second step of a section 15 analysis, in the event that a 

higher authority determines that my finding under step one, above, is in error. 

 

 Step Two:  Would disclosure of the personal information constitute an unreasonable 
invasion of personal privacy? 

 
[26] The second step of the two-step process is to determine whether disclosing the 

personal information would be an unreasonable invasion of a third party’s personal 

privacy, as set out at subsection 15(1) of the FOIPP Act.  Subsection 15(2) lists 

circumstances when personal information is not considered an unreasonable invasion 

of a third party’s personal privacy if disclosed.  I have determined that none of the 

clauses of subsection 15(2) apply to the information at issue. 

 

[27] Subsection 15(4) of the FOIPP Act lists circumstances under which personal information 

is presumed to be an unreasonable invasion of a third party’s personal privacy.  The 

following provisions of subsection 15(4) are relevant to this review: 

 

15.  (1)  The head of a public body shall refuse to disclose personal 
information to an applicant if the disclosure would be an unreasonable 
invasion of a third party's personal privacy. 
 . . . 
 (4)  A disclosure of personal information is presumed to be an 
unreasonable invasion of a third party's personal privacy if 
 . . . 
 (d)  the personal information relates to employment or 
 educational history; 

 

[28] As pointed out by the Public Body, suspension information forms part of a student’s 

record.  For that reason, suspension information may be considered educational history 

of an individual student, if such student is identified.  On this basis, a presumption of 
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unreasonable invasion of privacy is raised. 

   

[29] Subsection 15(5) of the FOIPP Act offers circumstances to consider when determining 

whether the disclosure of personal information would be an unreasonable invasion of a 

third party’s personal privacy.  The two clauses of subsection 15(5) raised by the Public 

Body are, as follows: 

 

 15.  (5)  In determining under subsections (1) and (4) whether a 
disclosure of personal information constitutes an unreasonable invasion 
of a third party’s personal privacy, the head of a public body shall 
consider all the relevant circumstances, including whether 

 
  (a)  the disclosure is desirable for the purpose of subjecting 

 the activities of the Government of Prince Edward Island or a 
 public body to public scrutiny; 

. . . 
  (h)  the disclosure may unfairly damage the reputation of any 

 person referred to in the record requested by the applicant. 
 

 Is disclosure desirable for the purpose of subjecting the activities of the Government of 
 Prince Edward Island or a public body to public scrutiny? 
 

[30] The Public Body submits that releasing the information at issue could be misleading, 

and would subject the Public Body to public scrutiny, as found at clause 15(5)(a) of the 

FOIPP Act.  The Public Body states:   

 

The Public Body feels that, prima facie, this data will not fully inform the 
public as to how schools function and could be very misleading and could 
subject the public body to under informed public scrutiny as 
contemplated in s. 15(5)([a]) of the FOIPP Act. Implementing discipline in 
schools involves a variety of factors beyond the suspension of students -
there are programming pieces, policy pieces, counseling, parent 
meetings, behavior plans, student contracts to mention a few. Basing a 
view as to how students are dealt with only using  
suspension and/or detention data would be misleading, and 
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misrepresents all that is done in our schools related to this issue.  
 

[31] The argument by a public body that the public might misinterpret information disclosed 

by a record was addressed in Alberta Order F2014-49, 2014 CanLII 72633 (AB OIPC).  

The Alberta Commissioner found that a public body’s statement that information could 

be misleading to a reader is not sufficient evidence of a reasonable expectation of harm 

[para 92].  Although the Alberta Commissioner’s finding related to the equivalent of our 

section 14 of the FOIPP Act, in my view, the same reasoning applies to the 

circumstances of this review.  The Public Body’s assertion that release of the 

information at issue could lead to misleading or under-informed scrutiny of the Public 

Body is not sufficient evidence to weigh against disclosure of the information at issue.  

There is nothing inherently misleading about the information at issue.  Therefore, 

concern about possible misinterpretation is not a valid determinant of whether 

disclosure  is desirable for the purpose of subjecting the activities of the Government of 

Prince Edward Island or a public body to public scrutiny. 

 

[32] In my view, clause 15(5)(a) of the FOIPP Act is a relevant factor in favor of disclosing the 

information at issue.  Disclosure of statistics, such as those contained in the information 

at issue, is informative to the public, and is desirable in order to subject the activities of 

a public body to scrutiny.  Such disclosure, at a minimum, permits the reader to analyze 

the ratio of suspensions to school population, and whether there is a trend upward or 

downward over time.  It is necessary to break the statistics down by year in order to 

perform either of these analyses. 

 

[33] As noted in paragraph [7] above, the description of reasons for suspension is not 

consistent between the six high schools.  While I have found that the desire for scrutiny 

favors disclosure, I note that the Records would be more useful for this purpose if there 

were consistency in the categories of suspension among the six high schools.   
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 Would disclosure unfairly damage the reputation of any person referred to in the record 
 requested by the Applicant? 
 

[34] The Public Body submits that disclosing the number of student suspensions per school 

year when the total number for the three school-year period is less than five could 

unfairly damage a student’s reputation, as found at clause 15(5)(h) of the FOIPP Act.    It 

further submits that reporting only the total occurrences in the three school-year 

period would not significantly impact the quality of data it discloses to the Applicant.  

The Public Body states: 

 
A number of our high schools serve small, close knit communities, and 
have low numbers in each grade level. We believe that by breaking down 
the data beyond the procedure followed by the province and the federal 
groups with respect to testing, some students could be identified by the 
type and timing of the infraction. As a consequence, such a disclosure 
could unfairly damage the reputation of the person referred to pursuant 
to s. 15(5)(h) of the FOIPP Act. 

  

[35] The Applicant responds that the possibility of rumors is not a relevant factor. In reply, 

the Public Body states: 

  
 The Applicant states that the District should not concern itself with the 

possibility of rumors about students within the small communities that 
some of our schools serve, and should provide the data in a more 
detailed format. Rumor has destroyed reputations in the past, and as a 
District we cannot be party to that possibility.  

 
 

[36] I agree with the Applicant, that the possibility of rumors should not factor into 

the Public Body’s determination of whether disclosure of the information at 

issue would be an unreasonable invasion of third parties’ personal privacy.  

Rumors, in the context to which the Public Body presents them, are another 

form of conjecture.  The Public Body’s determination of which factors favor 

disclosure or withholding of the records at issue should be concerned only with 
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facts. 

 

[37] There are still other factors that I must consider that are not specifically set out in the 

FOIPP Act, but that have been applied in previous orders of this office [Order No. FI-11-

001, Prince Edward Island (Department of Agriculture) (Re), 2011 CanLII 91839 (PE IPC)]. 

 I have set out the factors below, underlining those that I have determined to be 

relevant: 

 
(i)  disclosure of the information would promote the objective of 
providing citizens of the province with an open, transparent and 
accountable government; 
(ii)  a third party's refusal to consent to the release of their personal 
information; 
(iii)  the fact that an applicant is not required to maintain the 
confidentiality of personal information once it has been released to 
them; 
(iv)  if it is not possible for a public body to notify a third party under 
section 38; 
(v)  the fact that personal information is available to the public; 
(vi)  the fact that the applicant was previously given some other 
information; 
(vii)  whether, under the circumstances, it is practicable to give notice to 
the third parties is a relevant circumstance that weighs in favour of not 
disclosing the personal information of those third parties; 
(viii)  the fact that the names of individuals requested by the applicant 
were provided solely in their professional capacity; 
(ix)  the fact that the names of individuals requested by the applicant 
were contained in letters sent to the applicant's solicitor; 
(x)  if disclosure of the information would affect the applicant's career 
opportunities, it is a relevant circumstance that weighs in favour of 
disclosing a third party's personal information; 
(xi)  where a person who has obtained information in confidence uses 
that information as a springboard for activities detrimental to the person 
who made the confidential communication; 
(xii)  the existence of a power imbalance between the parties; 
(xiii)  the nature and content of the records; and/or 
(xiv)  the fact that the applicant has no pressing need of the third party 
personal information. 
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[38] In my view, disclosure of the information at issue will help to promote the objective of 

providing the citizens of Prince Edward Island with an open, transparent, and 

accountable government.  There is a public interest in the Records, including the 

information at issue, as this information helps to hold the Public Body accountable for 

the actions of teachers and administrators at six of its high schools.  Suspensions are a 

discipline tool, and the prevalence of this tool should be disclosed by the Public Body as 

a small part of its obligation of transparency.  Disclosing this type of information 

enables the public to identify whether there are issues that may need to be addressed 

in public schools.   

 

[39] Another factor that favors disclosure is that the Applicant has already been provided 

with some information by the Public Body.  The Applicant now has all of the 

information in the Records, except for the information at issue.  While the information 

at issue does not affect the privacy of students any more than the information already 

provided, it does provide additional statistical information, which will aid in year-over-

year comparisons and identifying trends. 

 

[40] The standard of review is based on reasonableness, and not on possibility.  The 

Public Body’s submissions are speculative.  I find that the presumption of 

unreasonable invasion of third party personal privacy is rebutted by the other 

factors set out above.  There is insufficient support for a finding that disclosure 

of the information in the Records at issue would be an unreasonable invasion of 

a third party’s personal privacy.  Section 15 of the FOIPP Act does not apply in 

this case, since no unreasonable invasion of personal privacy can occur under 

these circumstances. 
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Issue 2: Did the head of the Public Body reasonably calculate the fee estimate in 
conformity with the guidelines under the FOIPP Act and regulations, as required by 
subsections 76(1) and (5) of the FOIPP Act?  

 

[41] The Applicant requests a review of the Public Body’s fee estimate calculations, arguing 

that the Public Body overestimated the time it should take for data entry. 

 

[42] Burden of Proof for a Fee Estimate:  The burden of proof for the reasonableness of a 

 public body’s fee estimate under subsections 76(1) and (5) of the FOIPP Act is not set 

 out under section 65; however, it was discussed in the first order of this office, Order 

 No. 03-001, Department of Development and Technology, Re, 2003 CanLII 52558 (PE 

 IPC), at page 5, as follows: 

 

2. Burden of Proof 
 
The Act does not describe a burden of proof where an Applicant requests 
a review of a fee estimate.  However, it has been held by the Alberta 
Commissioner, in Order 99-014, that the public body bears the burden of 
proof in such a case since the public body knows the processes that it 
used to calculate the fee.  However, it is still incumbent upon the 
Applicant to provide arguments and evidence regarding these issues.  I 
agree with this approach and have given both parties an opportunity to 
provide representations on this issue. 
 

 

Fee Estimate 

[43] Subsection 76(5) of the FOIPP Act requires that the fee calculated by a public body for 

processing an access request not exceed the actual cost of the services provided.  The 

General Regulations to the FOIPP Act, PEI Reg EC564/02, provides guidance for public 

bodies to calculate a fee estimate for processing an access request, commencing at 

section 8. 

 

[44] A public body does not have the discretion to charge any fee above the initial $5.00 fee 
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for processing an access request, until the amount of time a public body spends 

processing the request exceeds two hours.  Subsection 9(4) of the regulations to the 

FOIPP Act states: 

 

9.  (4)    In addition to the initial fee, fees in accordance with Schedule 2 
may be charged if the amount of time spent, as estimated by the public 
body to which the request has been made, exceeds two hours. 
 
 

Even when the amount of the time spent by the Public Body to process an access 

request exceeds two hours, it has always been the practice of public bodies in this 

province to provide two hours of service free of charge, a practice with which the Public 

Body has continued for the access request under this review. 

 

[45] The Public Body issued the following initial fee estimate to the Applicant to process the 

Applicant’s access request, for a total of $485: 

 
 record search   11 hours x $20 per hour  $220 
 create new record  14 hours x $20 per hour  $280 
 copy    300 pages @ .25 per page  $ 75 
  
 minus first 2 hours (FREE) $40 + $50 (photocopying)    ($90) 

  
          $485 
 
 

[46] Schedule 2 of the regulations to the FOIPP Act places a maximum limit on the amount 

of fees for each of the various services a public body carries out while processing an 

access request.  The Public Body has included the following categories of services as 

being relevant to this access request, which are described more fully in the ensuing 

paragraphs: 

  
  1. Locating and retrieving a record; 
  2. Producing a record from an electronic record; 
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  3. Preparing and handling a record for disclosure; and 
  4. Copying a record. 
 

 Locating and retrieving a record: 

[47] The action of locating and retrieving a record was described in Order 03-001, supra, as 

the actual time required to take the requested records out of the filing system for an 

applicant.  This may involve locating one single file, or searching through many different 

files, in varying locations, for the documents relating to the applicant’s request [page 6]. 

 A public body may charge an applicant $10.00 for every half hour spent locating and 

retrieving a record.  It has been established that the time spent locating and retrieving a 

record is calculated based on the presumption of a reliable and organized filing system. 

Thus, costs incurred for additional time spent locating and retrieving a record from a 

less than reliable and organized filing system should be absorbed by the public body 

[Order No. 03-001, supra, at page 7]. 

 

[48] The Public Body estimates 11 hours to locate and retrieve the responsive records, and 

charges $220.00 for this service.  It states that it has intentionally underestimated the 

number of hours, in order to keep the fee as reasonable as possible.  The Public Body 

submits: 

 

We have included the time sheets from recipients of the request for 
records, and the coordinator and his assistant.  As you can see, the time 
spent to gather the material and to create a document was well in excess 
of the 25 hours initially estimated.  I[t] should also be noted that one 
school did not track their time, so this would be beyond the 46 hours. 
 

 

[49] The Public Body provides details relating to a student management software package 

used by the schools.  The Public Body states that each of the six high schools has access 

to the Trevlac School Administrator software, but that not all of the schools use all of its 

features.  The Public Body elaborates that one high school used the disciplinary tracker 
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feature to run its report in a minimal amount of time, while two other high schools 

retrieved the number of suspensions for individual students by using the scratch note 

feature.  These two high schools then had to manually search each student’s file for 

details of the suspensions.  The Public Body further states that one high school was not 

able to run a report, and had to manually search each student record for the three year 

period.  The remaining two high schools did not locate or retrieve any additional 

information as a result of this request for access, because they routinely provide the 

reports to the Public Body. The Public Body states, 

 
. . . The remaining two schools sent paper copies to the District and 
because of the procedures they follow with each suspension, the data 
was here at the District.  The District Administrative Assistant from 
Student Services gathered the information from this binder and then had 
to search the archived data in the storeroom to obtain the information 
for the remaining two years. 

 

[50] The processing documents reveal that one high school was able to create a responsive 

report for the Public Body in a minimal amount of time, due to its use of the software’s 

disciplinary tracker.  The processing document from a second high school notes its use 

of the disciplinary tracker, but claims close to nine hours to create a responsive report.  

The processing document from a third high school shows it used the scratch note 

feature and claimed five hours to search for the information, and a little more than one 

hour to collate the information.  Emails from two high schools confirm that they submit 

statistics to the Public Body as general procedure, and, therefore, did not search for 

records.  Both of these two high schools did not record any time to locate and retrieve 

records, stating that the Public Body would already have the responsive records in its 

custody.  Aside from the Public Body’s submission that the sixth high school used the 

scratch note feature, and that it had to manually search each student’s records to 

confirm each suspension and the reason for the suspension, there is no supporting 

evidence from the sixth high school of its search time.  Based on the foregoing, a total 
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of 15 hours was recorded by the six high schools for location and retrieval time.  As 

noted above, the Public Body charged for 11 hours. 

 

[51] The processing documents also reveal that the Public Body was processing two separate 

access requests regarding suspension information, and, further, that a similar access 

request had been processed by the Public Body three months previously, for student 

suspensions occurring from September to March for the 2010/2011 school year, at all 

schools within the Public Body.  Reasonably, the time to re-locate and retrieve the 

information from the completed request, which was compiled three months previously, 

for the purposes of the two access requests it was currently processing, one of which is 

subject to this review, should have been minimal. 

 

[52] The Public Body claims 11 hours for the six schools and the Public Body’s office to locate 

and retrieve the information at issue.  However, I note from the Public Body’s 

submissions, all of the responsive records were already present at the Public Body’s 

office.  The Public Body submits that two large binders located at its board office 

contain student suspension report data for the current school year, and that the data 

from previous years was searched and located in a storage area located in the same 

building.  In subsequent submissions, the Public Body says, with emphasis added:  

 
Creating accurate statistical data is not as simple as just leafing through 
sheets and counting. We did request schools send in their data too, to 
ensure that the information we were providing the Applicant with was 
complete and up to date. Having recently compiled data tables for 
another applicant with only 20 -80 sheets to peruse for each table 
created, we know that to ensure completeness and accuracy that 
something this simple can take 30 -60 minutes per table to compile. The 
data requested by the Applicant was contained in hundreds of pages for 
some of our high schools, which required more time to process to ensure 
accuracy. 
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[53] Based on the Public Body’s above submissions, the statistics the Applicant is seeking 

were contained in records at the Public Body’s office, and the Public Body asked each of 

the six schools for their individual data to ensure accuracy.  As referenced at paragraph 

[47] above, an applicant should not be penalized for a public body’s filing system that 

may be less than efficient.  The Public Body’s extra step of asking each school for their 

statistics to ensure accuracy may have been necessary if the Public Body was in doubt 

about such accuracy.  However, the expenses incurred by the Public Body to ensure the 

accuracy of its records should not be borne by the Applicant.   

 

[54] I also note that, although there are features to a student management software 

program available to all of the schools, which would have facilitated the information 

gathering process, only a few schools choose to use them.  In my view, the Applicant 

should not be penalized for the longer search times reported by two high schools, 

because they did not use the disciplinary tracker feature. 

 

[55] As noted above, location and retrieval time is predicated upon an efficient filing system. 

Since June 1992, it has been recommended that all provincial government departments 

organize and schedule their administrative records according to a classification plan and 

retention schedule (the “CPRS”), developed pursuant to the Archives and Records Act, 

RSPEI 1988, c A-19.1.  Subsequently, in 1998, Executive Council developed a recorded 

information management policy in accordance with the Archives and Records Act, to 

develop, implement, operate, and maintain standardized records information 

management across government:  Treasury Board Policy and Procedures Manual, 

Section 5, Recorded Information Management Policy2

                                                 
2 Prince Edward Island, Treasury Board, Recorded Information Management Policy (20 January 1998) PEI EC 
D#1998-33, s. 5 
 

.  This policy stipulates that 

departments develop plans to convert their existing file plan in time.  The CPRS 
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recommends a standardized classification for statistics information, including sub-files 

for weekly, monthly, quarterly, and annual statistics.   

 

[56] To calculate a reasonable estimate for the Public Body to locate and retrieve the 

responsive records, I have considered:  (i) the amount of time a public body may 

reasonably require to search, locate and retrieve information for the records being 

requested; (ii) that, reasonably, the records would be contained in as few as three files, 

one for each school year, but no more than six files, one for each school; and (iii) that 

most of one year of statistics for suspensions at all Island schools had already been 

recently compiled by the Public Body. 

 

[57] The Public Body states that current-year suspension reports are stored in two binders at 

the Public Body’s board office, and that the reports from previous years are located in 

storage within the same building.  Presumably, the content of the current-year binders 

are emptied at the end of the school year, and filed in storage, classified and numbered 

according to the provincial CPRS.  I calculate a reasonable estimate for the Public Body 

to locate and retrieve the responsive records to be minimal, and, being generous to the 

Public Body, still no more than two hours.  Given the Public Body’s policy of providing 

two hours of processing time free of charge, I find there should be no fees charged to 

the Applicant for locating and retrieving the responsive records. 

 

    Producing a record from an electronic record: 

[58] The Public Body tabulated data contained in responsive records received from each of 

 the six high schools, as well as those located at the Public Body’s office, and 

 created a new record reflecting the resulting statistics.  The record was not produced 

 from an electronic record; the information contained in the responsive records was 

 tabulated, and a new record created.  The fee for this service is best described as 

 “preparing and handling a record for disclosure”, rather than “producing a record from 
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 an electronic record”, an analysis for which is set out below. 

 

Preparing and handling a record for disclosure: 

[59] The action of preparing and handling a record for disclosure was described in Order 03-

001, supra, at page 7, as follows: 

 

This refers to the time spent after a decision has been made by the 
Public Body as to which records will be provided in accordance with the 
Act, and which records (if any) will be provided with some information 
severed.  The Applicant should not be charged for the time spent in this 
decision-making process.  The actual handling of the record to 
cover/sever information prior to photocopying is what is contemplated 
by this part of Schedule 2. 

 

 A public body can charge up to $10.00 per half hour for preparing and handling a record 

for disclosure.  This rate is considered a reasonable rate for an employee who has 

enough knowledge and experience to prepare the records in an effective and efficient 

manner.  Pursuant to subsection 9(5) of the regulations to the FOIPP Act, supra, an 

applicant is not to be charged for the time it takes a public body to review the record.  

The Public Body estimated it would take 14 hours, costing $280.00, to create the new 

record. 

 

[60] Ontario Order MO-2130, Toronto Police Services Board (Re), 2006 CanLII 50782 (ON 

IPC), dealt with a request for information that existed in a different recorded format 

than the format being requested.  The adjudicator pointed out that it is reasonable to 

expect that manually reproducing raw data into a statistical record would require 

significant resources and staff time.  In the review before me, the Public Body describes 

the extra time that was required to fulfill the Applicant’s request, and submits, as 

follows: 
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 . . . Souris paid a former administrator to come in and locate the data 
and create the statistical data requested, and the VP in Montague went 
back in the evenings to locate the data.  [The] FOIPP Coordinator and his 
administrative assistant received all of this information from the schools 
and worked to create a document that met the request of the applicant. 
Due to the timing of the request, some of the work was done prior to the 
Applicant agreeing to pay a fee. This occurred because we wanted to be 
able to access the information requested while personnel were still in 
the schools.  Notwithstanding our efforts to start this process as early as 
possible, a number of administrators had to return to their buildings 
during the summer to work with the Trevlac data so it could be provided 
to the Applicant in the form of statistics. 

      

[61] The Applicant argues that the timing of her request should not influence the outcome 

of her fee estimate.  She states that the time it took the Public Body to compile the 

information was not something she had control over, as they are responsible to provide 

the information within the time frame outlined in the FOIPP guidelines.  I agree with 

the Applicant.  It is unfortunate that administrators were required to work during their 

summer break, but the number of hours was limited, and the Public Body’s obligations 

under the FOIPP Act are time sensitive. 

 

[62] The adjudicator in Order MO-2130, supra, suggests a fee must be charged in these 

circumstances, and states: 

  
 In addition, an institution must charge a fee for accessing this “raw 

material,” in accordance with the fee provisions in the Act and 
Regulation . . .”    

 

 I agree with the adjudicator. 

 

[63] It has been determined that two minutes per page for preparing and handling a record 

for disclosure is a reasonable estimate.  Generally, this estimate refers to the time to 

sever a record where only a few severances per page are required.  I find that two 
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minutes per page is also a reasonable estimate for inputting raw data into a table, 

where only limited information per page is required.  In the case at hand, the table the 

Public Body created is comprised of 16 categories of reasons for suspension, the length 

of time of the suspension, and the number of suspensions for each of the three school-

year periods.  As the Public Body’s fee estimate includes a charge for photocopying 300 

pages of records, presumably 300 pages are the number of responsive records the 

Public Body used to create the 18-page table of statistics.  At two minutes per page, the 

estimated time for inputting 300 pages of limited data into a table would total ten 

hours. 

 

[64] I calculate two hours to be a reasonable amount of time to create the table, an 

additional two hours to be a reasonable amount of time to organize the 300 pages of 

data in preparation for inputting, and ten hours, as calculated above, to input the data 

into the table, totaling 14 hours, which is the amount of time estimated by the Public 

Body for preparing and handling the Records. 

 

[65] I accept the Public Body’s calculation of 14 hours as a reasonable estimate for it to 

prepare and handle the Records.  However, a similar request for access to information 

relating to school suspensions for one of the three school years had already been 

processed three months previously.  Therefore, the statistics for almost one third of the 

Records should have required a minimal amount of time to prepare.  Taking this into 

consideration, I calculate a reasonable estimate for the Public Body to prepare and 

handle the responsive records to be 10 hours.  At a rate of $10.00 per half hour, I 

calculate a reasonable charge to prepare and handle the responsive records to be 

$200.00.  

 

[66] As noted above, a second request for similar information was being processed at the 

same time as the access request that is under review.  It would not be reasonable for 
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the Applicant to pay the full fee for preparing and handling the records in these 

circumstances.  I find, therefore, that a reasonable estimate for preparing and handling 

the responsive records for the access request under review should be half the amount 

calculated above, or $100.00. 

   

 Copying a record: 

[67] A public body can charge up to $0.25 per page for making a paper copy.  Although 

clause 11(1)(b) of the regulations to the FOIPP Act allows a public body to charge for the 

cost of copying a record, it cannot charge for the time it takes to make the copy.  The 

Public Body initially estimated it would cost $75 to copy 300 pages of records. 

 

[68] Pursuant to subsection 76(5) of the FOIPP Act, supra, fees charged an applicant shall 

not exceed the actual costs of the services.  Although the maximum allowable fees 

listed in Schedule 2 of the regulations to the FOIPP Act for making a paper copy of a 

record is $0.25 per page, previous orders of this office establish that $0.08 page is a 

reasonable rate for a public body’s cost for photocopying records [Order No. FI-15-007, 

Prince Edward Island (Economic Development and Tourism) (Re), 2015 CanLII 66635 (PE 

IPC) para 21].  The Public Body reduced its photocopy fees by $50, resulting in a charge 

of $25 to copy 300 pages, which amounts to approximately $0.08 per page. 

 

[69] In my view, the Public Body’s estimate of $25 would be a reasonable estimate for the 

Public Body to photocopy 300 pages of records, had the Applicant received 300 pages 

of records.  However, the Records at issue contain only 18 pages.  Although the Public 

Body may have produced the Records at issue from a review of 300 pages of data (the 

responsive records), the FOIPP Act does not require an applicant to pay for copies of 

records an applicant does not receive.  I calculate a reasonable estimate for the Public 

Body to photocopy the Records at issue to be $1.44, the cost to photocopy 18 pages at 

$0.08 per page.
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[70] Pursuant to clause 66(3)(c) of the FOIPP Act, the Commissioner may, by order, confirm 

or reduce a fee or order a refund, in the appropriate circumstances, including if a time 

limit is not met.  I speak to my jurisdiction in matters of fee estimates in Order No. 07-

004, Prince Edward Island (Attorney General) (Re), 2007 CanLII 55716 (PE IPC), and point 

out, at page 12, that, if I am not in agreement with a public body’s decision under 

subsection 76(4), I may substitute the public body’s decision with my own.  In the case 

before me, I do not uphold the Public Body’s fee estimate, and I find that a reasonable 

estimate to process the access request is $101.44, pursuant to the table below: 

 

Service Measurement Fee 

Locating and retrieving a record 2 hours No charge 

Preparing and handling a  record for 
disclosure 

10 hours $200.00 

Less one half, for concurrent access 
request 

5 hours ($100.00) 

Copying a record  18 pages @ $.08 per page $1.44 

Total  $101.44 

 

 
Issue 3: Did the head of the Public Body reasonably exercise discretion under 
subsection 76(4) of the FOIPP Act, by excusing the Applicant from paying only part of 
the fee estimate? 
 
 

[71] Public Body’s Exercise of Discretion:  If it is determined that an applicant cannot afford 

 to pay the fee estimate, or for any other reason it is appropriate to excuse payment, or 

 the records are found to be a matter of public interest, subsection 76(4) of the FOIPP 

 Act allows a public body the discretion of waiving the fees for services, or not.  A 

 public body is not obliged to excuse all or part of the fee.  Subsection 76(4) of the 

 FOIPP Act states: 

 
76. (4)  The head of a public body may excuse an applicant 
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from paying all or part of a fee if, in the opinion of the 
head, 

(a) the applicant cannot afford the payment or for 
any other reason it is appropriate to excuse 
payment; or 
(b) the record relates to a matter of public interest, 
including the environment or public health or 
safety. 

 

 

 Clause 76(4)(a), Inability to Pay the Fee:  

[72] Burden of Proof for a Fee Waiver:  The burden of proof for a fee waiver decision falls on 

 different parties, under different circumstances.  The burden of proof for an applicant 

 claiming an inability to afford the fee is discussed in Order No. FI-07-004, supra, at page 

 3, as follows: 

 

The Public Body relies on previous orders of the Alberta Information and 
Privacy Commissioner, who has held that it is the applicant who has the 
burden of proof in fee waiver cases due to inability to pay, as he or she is 
in the best position to provide the necessary evidence.  A public body is 
not in a position to know whether an applicant can afford to pay a fee.  If 
claiming inability to pay, the applicant must give the public body 
information about his or her financial resources [Alberta Orders 96-002; 
F2002-017 at 30; F2003-011 at 17,18].  I am in agreement with this 
reasoning.   

 

[73] The Applicant argues that the amount of the fee estimate limits access to information, 

and that “only people who can afford to pay for requests are provided with FOIPP 

information - which establishes a two-tier level of society.”  In addition, the Applicant 

informs the Public Body that, due to her circumstances, paying the fee is not financially 

feasible. 

 

[74] There is no indication that the Applicant provided the Public Body any supporting 

evidence of her inability to pay the fee estimate.  Even so, the Public Body reduced the 
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estimated fee by approximately 60% from the original estimate of $485.00, to $200.00, 

based on the minimal information the Applicant provided the Public Body to indicate 

financial hardship. 

 

[75] During the course of this review, the Applicant submitted a detailed personal budget 

report to support her claim that she cannot afford the fees, and asked that the fees be 

waived pursuant to clause 76(4)(a) of the FOIPP Act.  Based on my review of the budget 

submitted, it is clear that paying the fee for this access request would be challenging for 

the Applicant. 

 

[76] I agree with the Applicant that fees should not impede her right, or anyone’s right, to 

access information.  However, our FOIPP Act does provide for fees, such that taxpayers 

are not required to subsidize all access requests.  Based on the evidence provided by 

both parties, I find that the head of the Public Body reasonably exercised discretion 

when deciding to reduce the fee estimate from $485.00 to $200.00.  I find the Public 

Body’s fee waiver to be reasonable under the circumstances.  Applying this fee waiver 

to the newly calculated fee estimate of $101.44, I find that it is reasonable for the 

Applicant to pay $41.00 for the Records. 

 

Issue 4:  Did the head of the Public Body fulfill the duty to assist under subsection 8(1) 
of the FOIPP Act,  by making every reasonable effort to assist the Applicant and by 
responding to the Applicant openly, accurately, and completely? 

 

Subsection 8(1), Duty to Assist Applicants 

 

[77] Pursuant to section 8 of the FOIPP Act, a public body has a duty to assist applicants with 

 obtaining access to information.  Subsection 8(1) states: 

 

8.  (1) The head of a public body must make every reasonable effort to 
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assist applicants and to respond to each applicant openly, accurately and 
completely. 

 

[78] Order No. FI-15-007, supra, looks at a public body’s duty to assist in relation to one of 

the  legislated purposes of the FOIPP Act.  At paragraph [66], I say, 

 

 [66] The predominant purpose of the FOIPP Act, as found at clause 
 2(a), is to allow a person the right to access to records held by 
 public bodies, with limited and specific exceptions. The FOIPP 
 Act’s intent of openness through access is supported by the FOIPP 
 Act’s administrative guidance, including an obligation of a public 
 body to keep an applicant fully informed of its actions throughout 
 the stages of processing the access request (Order No. FI-11-001, 
 Prince Edward Island (Department of Agriculture) (Re), 2011 
 CanLII 91839 (PE IPC) at para [17-18]). 

 

[79] The importance of a public body’s duty to assist is also reflected in clause 50(1)(g) of the 

FOIPP Act, which provides for the Commissioner to bring any failure by the public body 

to assist applicants under section 8 to the attention of the head of a public body, and, in 

clause 50(2)(a), which provides for the Commissioner to investigate and attempt to 

resolve complaints that a duty imposed by section 8 has not been performed.  It is for 

this reason that the Office of the Information and Privacy Commissioner includes a 

public body’s section 8 duty to assist as an issue to every review, whether or not the 

issue has been raised by a party.  

 

[80] The burden of proof of a public body’s fulfillment of its duty to assist rests with the 

public body.  Evidence is required to show that a public body adequately processed the 

access request according to the procedures and required elements found in sections 6 

to 13 of the FOIPP Act. 

 

 Adequate Search: 

[81] Under section 8 of the FOIPP Act, a public body must show that it conducted an 
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adequate search for records.  The measurement for an adequate search is based on 

reasonableness.  The evidence required to establish a reasonable search includes who 

conducted the search, the steps taken to identify and locate the responsive records, the 

scope of the search, and the reasons the public body believes that all responsive 

records have been identified. [Order No. FI-11-001, supra, at para 19]. 

 

[82] In this review, the Public Body supplied documentation relating to the processing of the 

access request.  Based on my review of copies of the emails sent to each of the six high 

schools, and to employees at the centralized district office, together with a copy of their 

responses, I am satisfied that the Public Body conducted a reasonable search for 

records responsive to the Applicant’s request. 

 

 Open Communication with Applicant:    

[83] A requirement of section 8 of the FOIPP Act is to respond to each applicant openly, 

accurately, and completely.  Correspondence and recorded interactions between a 

public body and an applicant throughout the processing of the access request are useful 

evidence to show whether the public body responded to the applicant openly, 

accurately, and completely. 

 

[84] Sections 9 to 12 of the FOIPP Act list required elements of a public body’s response to 

an applicant, including the time limit for responding, and the contents of a response.  In 

keeping with the intent of the FOIPP Act, the administrative guidance in these sections 

of the FOIPP Act reflect an obligation of a public body to keep an applicant fully 

informed of its actions throughout the stages of processing the access request.  

Evidence of the existence of the required elements contributes to the determination of 

whether a public body met its duty of being open, accurate, and complete. 
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[85] The Public Body’s letter to the Applicant about its search contains an estimate of fees 

required to be paid by the Applicant in order for the Public Body to proceed with the 

Applicant’s access request.  No detail is provided to the Applicant about the search, 

aside from the total hours claimed for the search, preparation, and copying of records.  

Without the benefit of the processing documentation, the Applicant does not have the 

detail necessary to determine how the search was carried out, and whether it was 

adequate. 

 

[86] Although the Public Body fell short of adequately informing the Applicant of its search 

for responsive records, the correspondence, recorded interactions, and notes to file 

provide sufficient evidence to show that the Public Body had an open line of 

communication with the Applicant.  By subsequent letter, the Public Body gave the 

Applicant guidance on approaches in processing the request that may help reduce the 

fee estimate, guidance on requesting a fee waiver, and a more fulsome explanation of 

how it arrived at the estimated fees for services.      

 

[87] The evidence shows that the Public Body explained to the Applicant its record-keeping 

procedures, and what was involved in creating the statistics.  Because the Public Body’s 

FOIPP coordinator position was in transition, there were two FOIPP coordinators 

actively participating in processing the Applicant’s request; both were attentive to the 

Applicant’s queries, and responded openly.  There is also evidence that the Public Body 

exceeded a reasonable duty to communicate with the Applicant:  One of the FOIPP 

coordinators provided the Applicant with his personal cell phone number as contact 

while out of the office on vacation.  The FOIPP coordinator also availed himself outside 

of regular working hours to discuss issues with the Applicant to accommodate the 

Applicant.  
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Creation of a Record: 

[88] Subsection 8(2) of the FOIPP Act extends a public body’s duty to assist by requiring a 

public body to create a record for an applicant, if so required.   

 
8.  (2)  The head of a public body shall create a record for an 

 applicant if 
  (a) the record can be created from a record that is in  
  electronic form and in the custody or under the control of  
  the public body, using its normal computer hardware and  
  software and technical expertise; and 
  (b) creating the record would not unreasonably interfere  
  with the operations of the public body.  
 

 This subsection is an extension to a public body’s duty to assist an applicant. 

 

[89] The Public Body agreed to create a record of the statistics being requested by the 

Applicant.  The evidence from the Public Body describes the labour-intensive process of 

gathering and analyzing the information from the responsive records, and creating the 

Records. The Public Body received the Applicant’s formal request for access to 

information during the month of June, and school personnel had limited time before 

their terms ended.  In foresight of the work involved in processing the request, and the 

fact that it was the end of the school year, one school engaged the services of a former 

administrator to complete the search for records.  Administrators of other schools 

carried out the search during the evenings and during the summer months. 

   

[90] I find that the Public Body’s willingness to create a record responsive to the Applicant’s 

request demonstrates a high standard for assisting applicants with access requests.   

 

[91] Based on the evidence provided by the parties, and based on my review of the duties of 

the Public Body in assisting the Applicant, it has been shown that the Public Body 

commendably fulfilled its duty to assist the Applicant in processing the access request.  
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V. FINDINGS 

 

[92] I find that the information at issue in the Records is not personal information in 

accordance with clause 1(i) of the FOIPP Act. 

 

[93] I find that, if the information at issue in the Records is personal information in 

accordance with clause 1(i) of the FOIPP Act, the disclosure of the information at issue 

does not constitute an unreasonable invasion of third parties’ personal privacy in 

accordance with section 15 of the FOIPP Act. 

 

[94] I find that the head of the Public Body has not met the burden of proving that the 

estimated fees for locating and retrieving the records responsive to the Applicant’s 

access request, for preparing and handling the records for disclosure, and for copying 

those records, are reasonable, under the circumstances. 

 

[95] I find that the head of the Public Body properly exercised discretion in allowing a partial 

fee waiver to the Applicant, on the basis of the Applicant’s inability to pay. 

 

[96] I find that the head of the Public Body met the duty to assist the Applicant under 

subsection 8(1) of the FOIPP Act, by making every reasonable effort to assist the 

Applicant, and to respond to the Applicant openly, accurately, and completely when 

processing the Applicant’s request for access to information. 

 

VI. ORDER 

 

[97] Having found that section 15 of the FOIPP Act does not apply to the information at 

issue in the Records, I order the head of the Public Body to provide the Applicant with 

access to the information at issue. 
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[98] Having found that the Public Body’s fee estimate is not appropriate under the 

circumstances, I order the head of the Public Body to reduce the fee estimate from 

$485 to $101.44. 

 

[99] Having found that the head of the Public Body exercised their discretion appropriately, 

considering all circumstances, I confirm the decision by the head of the Public Body to 

allow a partial fee waiver based on the Applicant’s inability to pay.  I confirm that 

approximately 60% of the fees shall be waived by the head of the Public Body, so that 

the Applicant’s fee payable is reduced from $200.00, to $41.00.  Under subsection 66(3) 

of the FOIPP Act, I may, at my discretion, order a refund of a fee, in the appropriate 

circumstances.  I order the head of the Public Body to refund the Applicant all but 

$41.00 of the fee paid by the Applicant for the processing of her access request.   

 

[100] Having found that the head of the Public Body met their duty to assist the Applicant 

under subsection 8(1) of the FOIPP Act in responding to the Applicant’s access request 

openly, accurately and completely, I make no order with respect to subsection 8(1). 

 

[101] I thank both parties for their submissions.  According to subsection 68(1.1) of the FOIPP 

Act, the Public Body shall not take any steps to comply with this order until the end of 

the time for bringing an application for judicial review of the order under section 3 of 

the Judicial Review Act, R.S.P.E.I. 1988, c. J-3.  

 

 

 

________________________________ 

Karen A. Rose 
Information and Privacy Commissioner 

 


