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Summary: An applicant sought a review of a request for access to all records regarding her son 
held by the English Language School Board (“the Public Body”) and the school at 
which her son attends.  The Public Body disclosed responsive records, severing 
information pursuant to the Freedom of Information and Protection of Privacy Act 
(“the FOIPP Act”) that it determined was out of scope, or constituted personal 
information of a third party [s. 15], or constituted advice from officials [s. 22].  The 
Public Body withheld other responsive records, and information within responsive 
records, pursuant to the Child Protection Act.   

 
  With respect to the “out of scope” information, the Commissioner found that 

information within records that are responsive to an applicant’s access request, 
cannot be severed on the basis of being non-responsive or “out of scope” of the 
request.  The FOIPP Act only permits severances from responsive records on the basis 
of the limited and specific exceptions set out in the FOIPP Act.   

 
  With regard to information severed from responsive records pursuant to the Child 

Protection Act, the Commissioner agreed that the Public Body was required to sever 

 

 



Page 2 of 55 
 

all information that revealed the identity of a person who has made a report to the 
Director of Child Protection.  Information that did not reveal the identity of such 
persons was not subject to the prevailing sections of the Child Protection Act. 

 
  The Commissioner found that the Public Body was not authorized to sever 

information from four records pursuant to subclause 22(1)(a)(i) of the FOIPP Act, as 
the information severed constituted neither consultations nor deliberations, as was 
submitted by the Public Body. 

 
  The Commissioner found that some information severed from nine records on the 

basis of section 15 of the FOIPP Act was required, as disclosure would constitute an 
unreasonable invasion of the personal privacy of those persons to whom the 
information relates.      

 
The Commissioner also found that the decision letter of the Public Body, responding 
to the Applicant’s request for access, did not contain sufficient information to satisfy 
the Public Body’s duty to assist the Applicant under section 8 of the FOIPP Act. 

 
Statutes Considered:  Freedom of Information and Protection of Privacy Act, RSPEI 1988, 
    c F-15.01, ss. 1(i), 7, 15, 22, 37, 65, 68(1.1); General Regulations to the 

FOIPP Act, PEI Reg EC564/02, s. 14, 15; School Act, RSPEI 1988, c S-
2.1, Student Records Regulations to the School Act, PEI Reg EC484/98, 
s. 2, 3; Child Protection Act, RSPEI 1988, c C-5.1, s. 7, 8, 10; General 
Regulations to the Child Protection Act, PEI Reg EC215/03, s. 8, 9, 10, 
11, 12 

 
Decisions Considered:  Edmonton Police Service v. Alberta (Information and Privacy 

Commissioner), 2009 ABQB 593 (CanLII) 
    Order 97-020, 1998 CanLII 18626 (AB OIPC) 
    Order P-913, Ontario (Health) (Re), 1995 CanLII 6444 (ON IPC) 
    Order No. P-880, Ontario (Attorney General) (Re), 1995 CanLII 6411 

(ON IPC) 
    Order F-15-23, Vancouver Island Health Authority (Re), 2015 BCIPC 25 

(CanLII) 
    John Doe v. Ontario (Finance), [2014] 2 SCR 3, 2014 SCC 36 (CanLII) 
    Order No. FI-09-005, Eastern School District (Re), 2009 CanLII 78371 

(PE IPC) 
    Order F2012-06, 2012 CanLII 70603 (AB OIPC) 
    Order 96-006, 1996 CanLII 11565 (AB OIPC) 
    Order F2013-17, 2013 CanLII 32052 (AB OIPC) 
    Order F2008-011, 2009 CanLII 90971 (AB OIPC) 
    Order No. 03-003, Department of Tourism, Re, 2003 CanLII 52560 (PE 

IPC) 
    Order No. FI-15-011, English Language School Board, Re (30 
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November 2015), Charlottetown FI-15-011 (PE IPC) 
    French v. Dalhousie University [2003] N.S.J. No. 44, (N.S.C.A.) 
    Dickie v. Nova Scotia [1999] N.S.J. No. 116 (N.S.C.A.) 
    Order F2004-026, 2006 CanLII 80886 (AB OIPC) 
    Order F2003-005, 2004 CanLII 72333 (AB OIPC) 
    Order F2009-026, 2010 CanLII 98647 (AB OIPC) 
    Order No. FI-11-001, Prince Edward Island (Department of 

Agriculture) (Re), 2011 CanLII 91839 (PE IPC) 
    Order No. 03-001, Department of Development and Technology, Re, 

2003 CanLII 52558 (PE IPC) 
    Order No. FI-11-002, Prince Edward Island (Department of 

Agriculture) (Re), 2011 CanLII 91841 (PE IPC) 
         
Other Resources Cited: Prince Edward Island Freedom of Information and Protection of 

Privacy Guidelines and Practices Manual (May 2006) 
 
 
 

I. BACKGROUND 

 

[1] An applicant (“the Applicant”) made a request pursuant to section 7 of the Freedom of 

Information and Protection of Privacy Act, RSPEI 1988, c F-15.01 (the “FOIPP Act”), for access 

to all records referencing her son held by the English Language School Board (the “Public 

Body”) and the school at which he attends. 

 

[2] The Public Body retrieved 61 responsive records to the access request, including e-mails, 

letters, notes, reports and administrative forms.  The Public Body provided the Applicant 

with access to 56 records, severing information from 15 of those records, and classifying the 

severed information, as follows: 

 

i.   six records containing information that is "out of scope", or not responsive to the 

Applicant’s request for access; 

ii.   three records containing personal information of a third party, the disclosure of 

which would constitute an unreasonable invasion of a third party's personal privacy, 

pursuant to section 15 of the FOIPP Act; and 

iii.   six records containing advice from officials, pursuant to section 22 of the FOIPP Act.  
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The Public Body withheld five records from the Applicant in their entirety, pursuant to the 

Child Protection Act, RSPEI 1988, c C-5.1.       

 

[3] The Applicant requested a review of the Public Body’s decision, raising an issue with the 

Public Body's duty to assist.  The Applicant expressed her concern that responsive records of 

which she was aware were not included in the Public Body’s response, nor were they 

identified.  The Applicant questioned the reasonableness of what she considers extensive 

severing of information contained in the records she received, and, further, noted that the 

dates of some of the records she received fall outside of the parameters of her access 

request.  In addition, the Applicant questioned the Public Body’s reliance on the Child 

Protection Act for withholding certain records without providing the Applicant with a 

description of the records. 

 

[4] During the course of the review, the head of the Public Body revised her decision and 

provided the Applicant with access to additional information that the Public Body had 

originally severed as being "out of scope".  As "out of scope" is not an explicit exception to 

disclosure set out in the FOIPP Act, the Public Body relies on section 15 of the FOIPP Act to 

withhold the remaining severed information it originally determined was out of scope. 

 

[5] During the course of the review, former Commissioner Maria MacDonald issued a Notice to 

Produce Records to the Public Body for the purposes of reviewing five records it claimed to 

be subject to sections of the Child Protection Act that prevail despite the FOIPP Act, as set 

out in clauses 14(e) and 15(d) of the general regulations to the FOIPP Act, being sections 7, 8 

and 10 of the Child Protection Act, and sections 8 to 12 of the General Regulations to the 

Child Protection Act, PEI Reg EC215/03 

 

[6] Upon reviewing the five records noted above, former Commissioner MacDonald confirmed 

that the Applicant was already in possession of a copy of one of the five records, and, 

therefore, considered the issue of that record to be a moot point.  The former Commissioner 

concurred with the Public Body that the remaining four records are subject to the Child 
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Protection Act.  Former Commissioner MacDonald found that she did not have the 

jurisdiction to review the Public Body's decision to refuse the Applicant access to the four 

records pursuant to the Child Protection Act, and that she could not compel the Public Body 

to withhold or disclose the four records.  These five records were returned to the Public Body 

by former Commissioner MacDonald, and are not an issue to the review. 

 

[7] Three responsive records provided to the Applicant, described below as Record 35, Record 

39A and Record 51, contain information that the Public Body severed pursuant to either 

sections 15 or 22 of the FOIPP Act, or pursuant to the Child Protection Act.  On review, 

former Commissioner MacDonald determined that some severed information contained in 

Record 35 and Record 39A is subject to the Child Protection Act, that she did not have the 

jurisdiction to review the Public Body's decision to refuse the Applicant access to some of the 

severed information, and that she could not compel the Public Body to withhold or disclose 

some of the information.  As part of this Order, I will advise the Public Body which 

information in Record 35 and Record 39A is beyond my jurisdiction to review, due to the 

prevailing provisions of the Child Protection Act.  

 

II. RECORDS AT ISSUE 

 

[8] Of the 61 records originally found by the Public Body to be responsive to the Applicant’s 

request, there are 13 records at issue:  five e-mails and eight sets of notes.  Nine of these 

records have information severed pursuant to section 15 of the FOIPP Act, identified by the 

Public Body as personal information of a third party.  Four records have information severed 

pursuant to section 22, identified by the Public Body as advice to officials.  The records at 

issue are described, as follows: 

 
Record 24 - A one-page record containing school counsellor notes, dated February 5, 
2013, severed pursuant to section 15 of the FOIPP Act; 

 
Record 29 - A one-page record containing school counsellor notes, dated February 6 
and 28, 2013, severed pursuant to section 15 of the FOIPP Act; 
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Record 30 - A two-page record containing the Principal's notes, dated February 7, 8 
and 11, 2013, severed pursuant to section 15 of the FOIPP Act 15; 

 
   Record 35 - A three-page record of an e-mail trail between the Principal and a school 

effectiveness leader, dated between February 15 to 19, 2013, together with a 
forwarded e-mail from the Applicant to the Principal, dated February 15, 2013, 
severed pursuant to section 22 of the FOIPP Act; 

 
 Record 37 - A four-page record, including a one-page e-mail from the Principal to the 

Vice-principal, dated February 20, 2013, attaching a three-page e-mail trail between 
the Principal and a school effectiveness leader, dated between February 15 to 20, 
2013, together with a forwarded e-mail from the Applicant to the Principal, dated 
February 15, 2013, severed pursuant to section 22 of the FOIPP Act; 

 
  Record 39A - A three-page record containing notes of a school effectiveness leader, 

dated February 21, 2013, severed pursuant to section 15 of the FOIPP Act; 
  

Record 46 - A one-page record of an e-mail trail between the Principal and the 
teacher of the Applicant's son, dated February 22 and 27, 2013, severed pursuant to 
section 15 of the FOIPP Act; 

 
Record 50 - A one-page record containing notes of the Director of Student Services, 
dated March 4 and 5, 2013, severed pursuant to section 15 of the FOIPP Act; 

 
Record 51 – A two-page record of an e-mail from the Director of Student Services to a 
school effectiveness leader, school counsellor, the Principal, and FOIPP coordinator, 
and copied to the head of the Public Body, dated March 5, 2013, severed pursuant to 
section 22 of the FOIPP Act; 

  
Record 53 - A one-page record containing notes of the Director of Student Services, 
dated March 5, 2013, severed pursuant to section 15 of the FOIPP Act; 

 
Record 54 - A one-page record containing notes of the Director of Student Services, 
dated March 6, 2013, severed pursuant to section 15 of the FOIPP Act; 

 
Record 55 - A three-page record containing notes of the Director of Student Services, 
dated March 7, 2013, severed pursuant to section 15 of the FOIPP Act; and 

 
Record 56 - A one-page record of an e-mail from the Director of Student Services to 
the head of the Public Body and a school effectiveness leader, dated March 7, 2013, 
severed pursuant to section 22 of the FOIPP Act. 

 
Throughout the remainder of this order, I will refer to each record by its number, and I will 

refer to all records as “the records at issue”. 



Page 7 of 55 
 

 III.  ISSUES 

 

[9] There are five issues to be determined in this review, as follows: 

 
(i) Was the head of the Public Body correct in deciding to withhold information in 

certain records at issue because the information is “out of scope” of the Applicant’s 
request for access? 

(ii) Was the head of the Public Body correct in deciding that there is information 
contained in Record 35, Record 39A and Record 51 that is subject to the Child 
Protection Act, which the Information and Privacy Commissioner does not have the 
jurisdiction to review? 

(iii) Was the head of the Public Body correct in deciding that certain records at issue 
contain consultations or deliberations involving officers or employees of a public 
body, and, if so, did she properly exercise her discretion to withhold these records at 
issue, pursuant to subclause 22(1)(a)(i) of the FOIPP Act?  

(iv) Was the head of the Public Body correct in deciding that certain records at issue 
contain personal information of a third party that, if disclosed, would constitute an 
unreasonable invasion of a third party’s personal privacy, pursuant to section 15 of 
the FOIPP Act? and 

(v) Did the head of the Public Body fulfill her duty to assist the Applicant, pursuant to 
subsection 8(1) of the FOPP Act? 
 

 

 IV. BURDEN OF PROOF 

 

[10] In a review of a public body’s decision relating to a request for access to information, the 

burden of proof, as outlined in section 65 of the FOIPP Act, is dependent on the type of 

decision made.  Section 65 states, 

 

65.  (1)  If the inquiry relates to a decision to refuse an applicant access to all 
or part of a record, it is up to the head of the public body to prove that the 
applicant has no right of access to the record or part of the record. 
  (2) Notwithstanding subsection (1), if the record or part of the record 
that the applicant is refused access to contains personal information about a 
third party, it is up to the applicant to prove that disclosure of the 
information would not be an unreasonable invasion of the third party’s 
personal privacy.  
 
 (3) If the inquiry relates to a decision to give an applicant access to all 
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or part of a record containing information about a third party, 
  (a) in the case of personal information, it is up to the   
 applicant to prove the disclosure of the information would  
 not be an unreasonable invasion of the third party’s   
 personal privacy; and  

   (b) in any other case, it is up to the third party to prove  
  that the applicant has no right of access to the record or  
  part of the record. 

 

[11] Noting section 65 of the FOIPP Act, above, as it relates to the records at issue in this review, 

it is the Public Body's burden to prove it properly determined that the information it 

withheld as “out of scope” was properly withheld.  The Public Body must also prove that it 

properly determined that the information it severed from the records at issue under section 

15 is personal information of a third party.  However, it is the Applicant's burden to prove 

that disclosing the personal information would not be an unreasonable invasion of a third 

party’s personal privacy.  Further, it is the Public Body's burden to prove that the information 

it severed pursuant to subclause 22(1)(a)(i) constitutes consultations or deliberations 

involving officers or employees of a public body, and that it properly exercised its discretion 

in refusing the Applicant access to the information. 

 

[12] Although the burden to prove a public body has satisfied its obligations under section 8 of 

the FOIPP Act in its duty to assist an applicant, is not specified under section 65, previous 

decisions have established that the burden rests with the public body.  I have previously 

cited and agreed with the Alberta Information and Privacy Commissioner in Edmonton Police 

Service v. Alberta (Information and Privacy Commissioner), 2009 ABQB 593 (CanLII), at 

paragraph [53], wherein he states: 

  

[53] As recognized by the Commissioner, it would be impractical to 
require the head of a public body to either conduct or supervise the searches 
mandated by FOIPP. This obligation can be delegated. However, the public 
body must be in a position to establish that reasonable efforts were taken to 
search records in order to be able to respond openly, accurately and 
completely to the request. It follows that the person to whom the obligation 
is delegated must be in a position to provide evidence sufficient to establish 
what was done.  
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V.  ANALYSIS OF THE ISSUES 

 

Issue (i):  Was the head of the Public Body correct in deciding to withhold information in 
certain records at issue because the information is “out of scope” of the Applicant’s request 
for access?  

 

[13] The Public Body severed information from various records at issue on the grounds that the 

information was not responsive to the Applicant's access request, and, therefore, was "out of 

scope".  This term has been frequently used by public bodies when refusing an applicant 

access to records, or information within responsive records; however, being "out of scope" is 

not one of the exceptions to disclosure permitted under the FOIPP Act. 

 

[14] The question arises as to whether the FOIPP Act authorizes a public body to decide that 

portions of responsive records can be withheld on the basis that those portions are not 

responsive to an applicant’s request.  As discussed below, I find that the FOIPP Act authorizes 

public bodies to refuse access to information in a responsive record only on the basis of the 

exceptions set out in the FOIPP Act.  This is a question of statutory interpretation that has 

not been decided by this office in the thirteen years since the proclamation of the FOIPP Act. 

 However, it is a question that has been considered in other jurisdictions:  more than 20 

years ago in Ontario; almost 20 years ago in Alberta; and, most recently, by the British 

Columbia Deputy Information and Privacy Commissioner.  The following paragraphs provide 

a brief discussion of the statutory interpretation of access legislation in these three other 

provinces. 

 

[15] Other information and privacy commissioners have taken varying approaches when 

reviewing the issue of an applicant being refused access to "non-responsive" information 

contained in responsive records to an access request.  Alberta, whose access and privacy 

legislation is very similar to our FOIPP Act, established its protocol in Order 97-020, 1998 

CanLII 18626 (AB OIPC), where former Commissioner Robert C. Clark ruled in favor of 

severing non-responsive information from responsive records, and states: 
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[86.] The first step in responding to an applicant’s request for access is to find 
the records that are responsive to the applicant’s request.  In this process, 
the public body eliminates non-responsive records.  The public body then 
reviews the responsive records and removes any information that is non-
responsive to the applicant’s request.  The remaining information or records 
are said to be responsive to the applicant’s request. 
  
[87.] The second step in responding to an applicant’s request is to decide 
what, if any, exceptions under the Act apply to the responsive information 
and records, so that the public body can tell the applicant why it won’t be 
disclosing that information or those records.  This is “severing”. 
  
[88.] I emphasize that severing is the process that occurs after a public body 
has determined what records or information are responsive.  The removal of 
non-responsive information or records is not severing. 
  
[89.] Severing information from records constitutes a refusal to provide the 
information.  The public body must then comply with the duty under section 
11(1)(c)(i) of the Act to provide an applicant with the reasons for the refusal, 
and the provision of the Act on which the refusal is based. 

 

[16] As will be discussed more thoroughly in my analysis below, I have examined the use of the 

words "records" and "information" within various sections of the FOIPP Act.  Our FOIPP Act 

uses the term "record" in the context of the right of access, and uses the term "information" 

only in context of exceptions to disclosure at Division 2, beginning at section 14, and under 

the provisions of Part II of the FOIPP Act that deal with protection of privacy.  This distinction 

will be a relevant consideration in my findings on this issue.  

 

[17] One of the purposes of the FOIPP Act is to allow any person a right of access to records in the 

custody or under the control of a public body, subject to the FOIPP Act's limited and specific 

exceptions [s. 2(a)].  Under Part I of the FOIPP Act, which contains the provisions for 

obtaining access to records, subsection 6(1) repeats one of the purposes of the FOIPP Act, 

the right of an applicant to access any record in the custody or under the control of a public 

body, and then expands on this right by specifying that the record can include "personal 

information".  Subsection 6(2) contains a telling distinction between access to a "record" and 

the exception of "information".  It states as follows: 
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6.  (2)  The right of access to a record does not extend to information 
excepted from disclosure under Division 2 of this Part, but if that information 
can reasonably be severed from a record, an applicant has a right of access to 
the remainder of the record. 

 

[18] Other than the above-captioned distinction, the FOIPP Act's use of the term "record" is 

consistent when referring to access, and uses the term "information" only when describing 

the exceptions to disclosure.  With great respect to Commissioner Clark's findings, I find that 

there is no exception to disclosure contained in the FOIPP Act that authorizes a public body 

to except non-responsive information from a responsive record.  People have a right to 

access records [s. 2(a) and 6(1)].  I agree with former Commissioner Clark that it follows that 

a record disclosed must be responsive to a particular applicant’s request; however, if 

applicants were entitled to information only, the legislature would have made this clear in 

the FOIPP Act. 

 

[19] Like Alberta, the Ontario Office of the Information and Privacy Commissioner has ruled that 

public bodies are authorized to not disclose parts of records on the basis that they are not 

responsive to a request.  In Order P-913, Ontario (Health) (Re), 1995 CanLII 6444 (ON IPC), an 

inquiry officer interpreted the equivalent of our section 10 of the FOIPP Act, and states, as 

follows:   

 
In my view, it is significant that section 10(1) refers to access to a "record or 
part of a record".  On this basis, I read section 10 as permitting government 
organizations to disclose "part of a record" if only part contains responsive 
information.  Moreover, the approach which flows from this interpretation is 
desirable from a practical perspective in relation to the access scheme in the 
Act, because it recognizes that government organizations create records for a 
variety of reasons, and some documents may be created to serve multiple 
purposes. 
  
While this analysis is, in my view, a completely sufficient rationale for 
adopting an interpretation which permits non-disclosure of parts of records 
on the basis of non-responsiveness, there is another consideration of a 
practical nature which, in my view, is an even more compelling reason to 
adopt this interpretation.  Given the nature of government record-keeping 

http://www.canlii.org/en/on/laws/stat/rso-1990-c-f31/latest/rso-1990-c-f31.html�
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(as discussed in the preceding paragraph), it is quite possible that parts of 
records which are clearly irrelevant to the subject matter of a request could 
contain personal information or sensitive commercial information whose 
potential disclosure would trigger the notice requirements of section 28(1) of 
the Act.  This section requires government organizations to notify individuals 
and/or business entities whose information may be disclosed.  If I accept the 
argument advanced by the appellant, government organizations (and, 
potentially, the Commissioner's office, under section 50(3) of the Act) would 
be required to expend scarce resources to comply with these requirements in 
relation to information which has no bearing on the subject matter of a 
request.  In my view, this would be a misinterpretation of the legislature's 
intention in enacting section 10(1). 
  
The view that section 10(1) permits government organizations to withhold 
parts of records as non-responsive is also consistent with the approach taken 
to this issue in Order P-154 and many subsequent orders. 
  
For all these reasons, I find that section 10(1) permits government 
organizations not to disclose parts of records on the basis that they are not 
responsive to a request. 

 

[20] Similarly, in Ontario Order P-880, Ontario (Attorney General) (Re), 1995 CanLII 6411 (ON IPC), 

the inquiry officer found that the entire record did not have to be considered relevant when 

it contains information that is responsive to the request, because the applicant's request was 

for information, and not for records.  This is an important distinction contained in Ontario's 

access and privacy legislation, which differs from our FOIPP Act.  The stated purpose at 

clause 1 (a) of the Ontario act is to provide a right of access to information under the control 

of institutions, while our equivalent, clause 2(a), provides a right of access to records.  

Further, Ontario's rights to access, as found at its subsection 10(1), states that every person 

has a right of access to a record or a part of a record

 

 in the custody or under the control of an 

institution, while our equivalent, subsection 6(1), provides a right of access to any record. 

[21] Clause 10(1)(a) of our FOIPP Act states, 

 
10.  (1)  In a response under section 9, the applicant shall be informed 
 (a) whether access to the record or part of it is granted or 
 refused; 

 

http://www.canlii.org/en/on/laws/stat/rso-1990-c-f31/latest/rso-1990-c-f31.html#sec28subsec1_smooth�
http://www.canlii.org/en/on/laws/stat/rso-1990-c-f31/latest/rso-1990-c-f31.html�
http://www.canlii.org/en/on/laws/stat/rso-1990-c-f31/latest/rso-1990-c-f31.html#sec50subsec3_smooth�
http://www.canlii.org/en/on/laws/stat/rso-1990-c-f31/latest/rso-1990-c-f31.html�
http://www.canlii.org/en/on/laws/stat/rso-1990-c-f31/latest/rso-1990-c-f31.html#sec10subsec1_smooth�
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 Although clause 10(1)(a) requires a public body to inform an applicant whether access to a 

record or part of it is granted or refused, depending on the outcome of subsection 6(2), it is a 

given that an applicant may be provided with the whole of a record or, if a public body finds 

a record contains information excepted from disclosure under one of the FOIPP Act's 

provisions, only part of a record.  Much like the scenario raised in Ontario Order P-913, 

supra, if it is found that parts of a record are clearly irrelevant to the subject matter of a 

request and contain personal information or sensitive commercial information, a public body 

has two options:  it may contact the applicant to seek agreement to except out the 

information, or it may except that information from disclosure pursuant to section 14 or 

section 15, or some other limited and specific exception to disclosure, as the case may be. 

 

[22] As is the normal practice when confronted with conflicting interpretations of similar 

legislation, I must look to the spirit and intent of the legislators, as did Deputy Commissioner 

Michael McEvoy of the British Columbia Office of the Information and Privacy Commissioner 

when considering the same issue as the one before me.  In the recent Order F15-23, 

Vancouver Island Health Authority (Re), 2015 BCIPC 25 (CanLII), Deputy Commissioner 

McEvoy examined the purpose of access to information legislation and the resulting 

necessity of limited exceptions to access, as follows: 

  

[29]      It is still relatively unusual for the Legislature to enact statutory 
statements of legislative purpose, and FIPPA’s

  

 statement aligns with what 
Canadian courts have time and again affirmed is the purpose of freedom of 
information laws. As the Supreme Court of Canada put it in Dagg v. Canada 
(Minister of Finance), the “overarching purpose of access to information 
legislation” is to “facilitate democracy”: 

It does so in two related ways.  It helps to ensure first, that 
citizens have the information required to participate 
meaningfully in the democratic process, and secondly, that 
politicians and bureaucrats remain accountable to the 
citizenry.  As Professor Donald C. Rowat explains in his classic 
article, “How Much Administrative Secrecy?” (1965), 31Can. J. 
of Econ. and Pol. Sci. 479, at p. 480: 

  
Parliament and the public cannot hope to call 

http://www.canlii.org/en/bc/laws/stat/rsbc-1996-c-165/latest/rsbc-1996-c-165.html�


Page 14 of 55 
 

the Government to account without an 
adequate knowledge of what is going on; nor 
can they hope to participate in the decision-
making process and contribute their talents to 
the formation of policy and legislation if that 
process is hidden from view.[13] 

  
[30]      Accordingly, Dagg tells us, access to information laws recognize “a 
broad right of access to ‘any record under the control of a government 
institution’”, and “it is important to have regard to the overarching purposes 
of the Act in determining whether an exemption to that general right should 
be granted.”[14] 
  
[31]      As the Supreme Court acknowledged more recently in John Doe v. 
Ontario (Finance), the legislative purpose statement in s. 1 of Ontario’s 
similar FIPPA acknowledges that “the public interest in access to 
information…establishes a presumption in favour of granting access”, and 
“recognizes that the presumption must be rebuttable in a limited number of 
specific circumstances according to the mandatory or optional exemptions 
provided”.[15] 
 
 

[23] Deputy Commissioner McEvoy went on to find as follows: 

 

[68]      As I have indicated, the interpretation [the public body] advances would 
require me to read into FIPPA language that it is not open to me to imply. The 
provisions enabling severance and withholding of protected information in my 
view define the limits of what a public body is authorized to do. The only “part” 
of a record that may be removed is that which is protected by an exception 
under Division 2 of Part 2. 
  
[69]      There may be practical implications for public bodies. In some cases they 
may have to process portions of records that they deem non-responsive, 
although no one can in any case meaningfully predict how often this will be so 
or how extensive the task will be. In some cases, a public body may have to issue 
third-party notices under s. 23, although, again, no one can say how often that 
will be so. By the same token, it has to be underscored that permitting public 
bodies to deem portions of otherwise responsive records as non-responsive, or 
‘out of scope’, has implications for the public’s right of access, including in the 
ways I have already discussed.  
  
[70]      The interpretation explained here is by no means absurd, as [the public 
body] seems to suggest it would be on the grounds of practicality. Rather, 

http://www.canlii.org/en/bc/bcipc/doc/2015/2015bcipc25/2015bcipc25.html?resultIndex=1#_ftn13�
http://www.canlii.org/en/bc/bcipc/doc/2015/2015bcipc25/2015bcipc25.html?resultIndex=1#_ftn14�
http://www.canlii.org/en/bc/laws/stat/rsbc-1996-c-165/latest/rsbc-1996-c-165.html�
http://www.canlii.org/en/bc/bcipc/doc/2015/2015bcipc25/2015bcipc25.html?resultIndex=1#_ftn15�
http://www.canlii.org/en/bc/laws/stat/rsbc-1996-c-165/latest/rsbc-1996-c-165.html�
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FIPPA’s plain, explicit, language, viewed in light of its statutory purposes, leads 
to the conclusion that a public body may not refuse access on the basis that it 
has determined portions of records are non-responsive. While the practical 
implications of a particular statutory interpretation may be a consideration in 
discerning legislative intention and in analyzing the words of a statute, one can 
only take this so far. It is not a warrant for implying—more accurately, reading 
in—language that the Legislature has not put on the page. The Legislature may 
see fit to deal with the issue, but it is not open to me to do so here in the 
manner that [the public body] urges. 

 

[24] The accepted approach to statutory interpretation is to read the words of the legislation in 

their entire context, in their grammatical and ordinary sense, and in harmony with the 

overall scheme and objects of the statute and the intention of the legislature  (John Doe v. 

Ontario (Finance), [2014] 2 SCR 3, 2014 SCC 36 (CanLII), at para[18]). 

 

[25] The legislature, in its wisdom, decided via clause 2(a) of the FOIPP Act that a record is what 

an applicant is entitled to, subject only to limited and specific exceptions as set out in the 

statute.  The overall scheme of the FOIPP Act is to provide access to records of government, 

and to encourage transparency and accountability.  These objects have been referred to in 

many decisions of this office, and by the Supreme Court of Canada in Dagg1

 

, as referenced in 

British Columbia Order F15-23, supra, above. 

[26] In contrast, I acknowledge that an interpretation favouring the Public Body’s approach would 

relieve an administrative burden, and some would say that it is a more practical approach for 

all parties involved, as public bodies could avoid having to make decisions relating to non-

responsive information, applicants would not be provided with information in which they 

have no interest, and third parties would not have to be notified in situations of third party 

personal information.  However, I am hemmed in by the words of the legislation.  I am also 

aware of practical considerations, which contrast those noted herein, that are illustrated by 

submissions of the Applicant, as follows: 

  
 . . . Many of the responsive documents provided, include notations "outside 

                                                 
1 Dagg v. Canada (Minister of Finance), [1997] 2 SCR 403, 1997 CanLII 358 (SCC) 
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of scope", I will refer to one particular document that is the notes of [the 
Director of Student Services], from a phone conversation I had with him, the 
whole document is erased, except one comment that I made about my 
concern regarding the guidance counselor. It is unreasonable to believe that 
the remainder of the notes are considered outside the scope of this request, 
with the only note that is considered within the scope being that which is a 
comment I made to which [the Director of Student Services] took exception.  

 

 Later in this Order, I have conducted an analysis of Record 55, referred to by the Applicant 

above, relating to the exception under section 15 of the FOIPP Act.  Without the knowledge 

that the severed information is actually personal information of third parties in completely 

separate situations, the Applicant is left to, logically, question the claim of “out of scope” 

made by the Public Body.  From a practical perspective, a public body’s reliance on the 

exceptions set out in the FOIPP Act, provides the Applicant with a more informed decision.  

  

[27] On one hand, the information severed by the Public Body as “not responsive” to the request 

may be information that has no relationship to the information requested by the Applicant.  

However, in accordance with the wording of clause 2(a) and subsection 6(1) of the FOIPP Act, 

the Applicant has not requested information, but has requested records containing 

information.  The FOIPP Act provides the Applicant with a right to the records, as long as 

there is information therein that is responsive to her request.  If, as in the review before me, 

there is non-responsive information in the records to which the Applicant is entitled, then 

the Public Body can sever only the information that is subject to a specified exception under 

the FOIPP Act.  I find that this is the most appropriate interpretation, given the particular 

wording of the provisions of our FOIPP Act, and considering the overall scheme and objects 

of this access legislation. 

 

[28] Unless there is a very specific and fundamental reason for refusing access to information, an 

individual's democratic right to access records in the custody and control of public bodies 

must be upheld.  I agree with Deputy Commissioner McEvoy's findings in Order F15-23, 

supra, that a public body is not authorized to refuse access to portions of records that a 

public body deems non-responsive.  A public body is required to respond to an applicant’s 
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request as it relates to those portions by withholding only information that it is authorized or 

required to withhold under Division 2 of the FOIPP Act (Order F15-23, supra, at [para 74]).  

Therefore, in the review before me, the head of the Public Body was not authorized to refuse 

to provide the Applicant with information in responsive records on the basis that such 

information is “out of scope” of the request. 

 

[29] Despite my findings regarding statutory interpretation, and as noted at paragraph [21] 

above, circumstances such as those of this review could have been addressed during the 

access request process.  If, during the perusal of records, a public body determines that there 

is information in a record that an applicant has not requested, the public body could easily 

describe, in general terms, the nature of this information, to the applicant, and request the 

applicant’s agreement to sever such information from the record. 

 

 Issue (ii):  Was the head of the Public Body correct in deciding that there is information 
 contained in Record 35, Record 39A and Record 51 that is subject to the Child Protection 
 Act

 

, which the Information and Privacy Commissioner does not have the jurisdiction to 
 review?  

[30] The Public Body withheld four records from the Applicant pursuant to the Child Protection 

Act, RSPEI 1988, c C-5.1, to which former Commissioner Maria MacDonald concurred.  She 

determined that she did not have the jurisdiction to review the records, and that she could 

not compel the Public Body to withhold or disclose them.  These four records were returned 

to the Public Body following former Commissioner MacDonald’s decision.  The Public Body 

also severed information from Record 35, Record39A, and Record 51, relying on the Child 

Protection Act.  The former Commissioner concurred that information within Record 35 and 

Record 39A is subject to the Child Protection Act, but did not specify which information.  I will 

consider the Public Body’s submissions relating to Record 35 and 39A, as well as its 

submissions relating to Record 51. 

 

[31] As pointed out by the Public Body in its submissions, clause 5(2)(b) of the FOIPP Act provides 

that, where a regulation under the FOIPP Act expressly provides that a provision in another 
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 enactment prevails despite the FOIPP Act, then the FOIPP Act does not apply.  Clause 14(e) of 

the General Regulations to the FOIPP Act, states, as follows: 

 

14.  The following provisions of Acts prevail despite the Freedom of 
Information and Protection of Privacy Act: 

. . . 
 (e)  Child Protection Act R.S.P.E.I. 1988, Cap. C-5.1, sections 7, 8 
 and 10 
 

 
[32] Clause 15(d) of the General Regulations to the FOIPP Act, states, as follows: 

 

15.  The following provisions of regulations made under other Acts prevail 
despite the Freedom of Information and Protection of Privacy Act: 

. . . 
 (d)  Child Protection Act Regulations (EC215/03), sections 8 to 12. 
 

 

[33] Via clause 5(2)(b) of the FOIPP Act, and the above-described clauses of the General 

Regulations to the FOIPP Act, sections 7, 8 and 10 of the Child Protection Act are paramount 

to the provisions of the FOIPP Act.  Section 7 of the Child Protection Act sets up an access 

procedure for child protection records, which procedure prevails over the FOIPP Act’s access 

procedure.  Section 8 of the Child Protection Act, supra, states that, “No person shall reveal 

information obtained pursuant to this Act except as permitted by this Act.”.  However, it is 

section 10 to which the Public Body refers for the severed information.  While not contained 

in a child protection file, the severed information is, nonetheless, related to a child 

protection matter.  Subsection 10(3) of the Child Protection Act, supra, states, in part, “. . . no 

person shall reveal or be compelled to reveal the identity of a person who has made a report 

to the Director pursuant to subsection (1).” 

 

[34] The Applicant has stated that she is aware that the school guidance counselor made a report 

to the Director of Child Protection concerning her son.  She states that this was confirmed by 

the Principal.  However, it is clear from the wording of the three sections of the Child 
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Protection Act described above, that the identity of a person who makes a report to the 

Director of Child Protection cannot be revealed by anyone, including a public body, and 

including the Information and Privacy Commissioner.  Where there is information in the 

records at issue that identifies a person who reports to the Director of Child Protection, the 

FOIPP Act has no jurisdiction.  I have, therefore, attached, for the Public Body’s reference, 

the three records that reveal this type of information, and I have hi-lighted, in green, those 

portions of the records that pertain to subsection 10(3) of the Child Protection Act.  I find 

that these hi-lighted portions were properly severed by the head of the Public Body. 

      

[35] Record 35 is an e-mail trail between the Principal and a school effectiveness leader.  The 

Public Body severed information from (i) the Principal's e-mail, dated February 19, 2013, at 

8:17 am; (ii) a school effectiveness leader's e-mail, dated February 19, 2013, at 7:59 am, and 

(iii) the Principal's e-mail, dated February 18, 2013, at 7:37 am.  I concur with the Public 

Body's decision to sever the seven words after "notes" and before "No" on the first line of 

the Principal's e-mail, dated February 19, 2013, at 8:17 am, pursuant to subsection 10(3) of 

the Child Protection Act.  Contrary to the Public Body's decision to sever the information 

from a school effectiveness leader's e-mail, dated February 19, 2013, at 7:59 am, I have 

determined that the information is not the type of information meant to be protected under 

subsection 10(3) of the Child Protection Act, as it does not reveal the identity of a person 

who has made a report to the Director, and, therefore, should not be severed on that basis.  I 

concur with the Public Body's decision to sever the five words after "meeting" and before 

"notes" on the first line of the Principal's e-mail, dated February 18, 2013, at 7:37 am, 

pursuant to subsection 10(3) of the Child Protection Act. 

 

[36] Record 39A is a three-page record containing notes of a school effectiveness leader.  The 

Public Body refused the Applicant access to information in the record pursuant, in part, to 

the Child Protection Act.  The Public Body submits that the record contains information that 

is not responsive to the Applicant's request, information that is subject to the Child 

Protection Act, and personal information of a third party pursuant to section 15 of the FOIPP 

Act.  I have addressed the non-responsiveness argument earlier in this Order, and I will 
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address the section 15 argument later in this Order. 

 

[37] The Public Body does not identify which section or argument it relies on for each redaction 

on the severed copy of Record 39A.  I have, therefore, reviewed the record and formulated a 

determination on its content.  I concur with the Public Body that Record 39A contains 

information that is subject to subsection 10(3) of the Child Protection Act and, therefore, 

prevails over the FOIPP Act.  In particular, I concur with the Public Body's decision for part of 

its second and sixth occurrence of severing on the first page of the record, and the first, sixth, 

seventh, eighth, and ninth occurrence of severing on the second page of the record.  As 

indicated above, for clarity, I have attached a hi-lighted copy of this record, indicating, in 

green, which information is outside of my jurisdiction due to subsection 10(3) of the Child 

Protection Act.  The remainder of severed information does not reveal the identity of a 

person who has made a report to the Director of Child Protection. 

 

[38] Record 51 is an e-mail from the Director of Student Services to a school effectiveness leader, 

a school counselor, the Principal, and the Manager of Policy and Planning, who also holds the 

position of FOIPP coordinator.  The e-mail is copied to the Superintendent of Education.  I 

concur with the Public Body's decision to sever the twelve words after "Counselor" and 

before "The" on the fourth line of the fifth paragraph of the e-mail, pursuant to subsection 

10(3) of the Child Protection Act.  Again, this severance is high-lighted in green on the 

attached copy of Record 51, provided for the Public Body’s reference.  The remainder of 

severed information does not reveal the identity of a person who has made a report to the 

Director of Child Protection. 

 

Issue (iii) - Was the head of the Public Body correct in deciding that certain records at issue 
contain consultations or deliberations involving officers or employees of a public body, and, 
if so, did she properly exercise her discretion to withhold these records at issue, pursuant to 
subclause 22(1)(a)(i) of the FOIPP Act

 
?  

[39] The Public Body relies on subclause 22(1)(a)(i) of the FOIPP Act as the basis for severing 

information from four records at issue, as follows:   
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 Record 35 - A three-page record of an e-mail trail between the Principal and a school 

effectiveness leader, dated between February 15 to 19, 2013, together with a forwarded e-
mail from the Applicant to the Principal dated February 15, 2013 

 
 Record 37 - A four-page record, including a one-page e-mail from the Principal to the Vice-

principal dated February 20, 2013, attaching a three-page e-mail trail between the Principal 
and a school effectiveness leader, dated between February 15 to 20, 2013, together with a 
forwarded e-mail from the Applicant to the Principal dated February 15, 2013 

 
 Record 51 – A two-page record of an e-mail from the Director of Student Services to a 
 school effectiveness leader, school counsellor, the Principal, and FOIPP coordinator, and 
 copied to the head of the Public Body, dated March 5, 2013 
 
 Record 56 - A one-page record of an e-mail from the Director of Student Services to the 
 head of the Public Body and a school effectiveness leader, dated March 7, 2013 
 
 

[40] The Public Body submits the information severed from the four records at issue listed above 

are considered consultations and deliberations involving officers and employees of the Public 

Body, and are thus eligible for the exception under subclause 22(1)(a)(i) of the FOIPP Act.  In 

support of its position, the Public Body explains the role of a school effectiveness leader, as 

follows: 

 
. . . The stated purpose of the School Effectiveness Department is to provide 
"leadership and support to administrators and their staff in achieving the 
goals and objectives of their school."  Specifically, the Leaders in the School 
Effectiveness Department provide "advice, support, leadership, and crisis 
management for schools" and provide "leadership for the professional 
learning of principals."  

 

[41] A statutory declaration provided by a school effectiveness leader echoes the information 

quoted above.  The School Effectiveness Leader states that, with regard to the consultations 

which occurred relating to the Applicant’s access request, the purpose of the discussions was 

to canvas ideas, suggest courses of action, solve problems and reach decisions on behalf of 

the Public Body. 
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[42] Section 22 of the FOIPP Act concerns records containing various types of advice from 

officials, as described under subsection 22(1).  Subsection 22(2) describes types of advice 

from officials that do not apply to the exception.  It is a discretionary exception to disclosure, 

which means that its application involves a two-step process.  In the first step, the Public 

Body is required to determine whether the exception applies to the particular information at 

issue.  If it does not, then the Public Body need go no further.  If it does, then the Public Body 

must exercise its discretion in a fair and judicious manner when deciding whether to provide 

access to the information at issue.  A public body is not obligated to disclose or to refuse to 

disclose information that satisfies the requirements of this section, and, as the Public Body 

has correctly pointed out in its submissions, the Commissioner cannot substitute her exercise 

of discretion for that of a public body.   

 

[43] The clauses of section 22 of the FOIPP Act that may relate to the information contained in 

the records at issue to this review include: 

 

22.  (1)  The head of a public body may refuse to disclose information to 
an applicant if the disclosure could reasonably be expected to reveal  
 (a)  consultations or deliberations involving  
  (i)  officers or employees of a public body, 

. . . 
 (2)  Subsection (1) does not apply to information that 

. . . 
 (f)  is an instruction or guideline issued to the officers or 
 employees of a public body; or 
 (g) is a substantive rule or statement of policy that has been 
 adopted by a public body for the purpose of interpreting an Act 
 or regulation or administering a program or activity of the public 
 body.  

 

[44] Subclause 22(1)(a)(i) of the FOIPP Act excepts from disclosure information that is considered 

"consultations" or "deliberations".  These terms are not defined in the FOIPP Act, although 

they are defined in the Prince Edward Island Freedom of Information and Protection of 

Privacy Guidelines and Practices Manual (May 2006), at page 105, as follows: 
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A deliberation is a discussion or consideration by a group of individuals of the 
reasons for and against a measure. 
 
A consultation is a very similar activity where the views of one or more 
individuals are sought about the appropriateness of particular proposals 
or suggested actions. 
 
This discretionary exception is provided for the purpose of permitting the 
frank exchange of views among a number of individuals whose employment 
responsibilities include a consultative function. 
 
Within public bodies, consultations and deliberations are normally carried on 
in an organized manner through the exchange of memoranda and proposals. 
 
Agendas and minutes of meetings are also typical documents that may reveal 
consultations and deliberations. There is no blanket coverage for such 
records, but consultative and deliberative material may be severed from 
records of this nature. 

 

The above definitions have also been adopted by this office in Order No. FI-09-005, Eastern 

School District (Re), 2009 CanLII 78371 (PE IPC), at page 10, as referenced by the Public Body 

in its submissions. 

 

[45] An adjudicator of the Alberta Office of the Information and Privacy Commissioner 

differentiated the two terms in Order F2012-06, 2012 CanLII 70603 (AB OIPC), at paragraph 

[115], stating that a "consultation" takes place only when the individuals listed are asked for 

their views regarding a potential course of action, whereas a "deliberation" is when the 

individuals discuss a decision that they are responsible for, and are in the process of making.  

I agree with this comparative description. 

 

[46] Record 35 is an e-mail trail between a school effectiveness leader and the Principal, wherein 

the Principal is forwarding to a school effectiveness leader an e-mail he received from the 

Applicant, and the Principal is asking for direction.  The school effectiveness leader answers 

the questions posed by the Principal, and directs the Principal regarding the course of action 

to take.  Record 37 is an e-mail from the Principal to the Vice-principal forwarding an 

updated version of Record 35, which contains one additional direction from the school 
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effectiveness leader to the Principal. The Public Body submits that Record 35 contains both 

deliberations and consultations, as follows:  

 

. . . In this case, Record 35 included deliberations with [the school 
effectiveness leader] in relation to a number of future actions by [the 
Principal], including a decision in relation to accessing certain information 
and a decision in relation to teacher availability. This is exactly the type of 
advice that [the school effectiveness leader] is charged with providing to 
school principals like [the 
Principal]. It is also the type of discussion that section 22(1 )(a)(i) of the FOIPP 
Act was intended to protect and encourage. 

. . . 
. . . The information severed from Record 35 also constitutes a consultation 
with [the school effectiveness leader] as to certain potential actions, 
including the request to access particular information and the request for an 
alternate teaching arrangement. This information fell under section 22(1 
)(a)(i) of the FOIPP Act.  

 

[47] To further support its position, the Public Body cites from an early decision of the Alberta 

Information and Privacy Commissioner, Order 96-006, 1996 CanLII 11565 (AB OIPC), with 

which I agree, and which has been referred to in previous decisions of this office.  The Public 

Body submits, as follows: 

 

As the Alberta Privacy Commissioner has found in IPC Order 96-006 at page 
10 [Tab 12], this type of deliberation and consultation is a critical part of 
decision-making by public bodies, and the FOIPP Act seeks to encourage this 
discussion through protection: 
  

When I look at section 23 as a whole, I am convinced that the 
purpose of the section is to allow persons having the 
responsibility to make decisions to freely discuss the issues 
before them in order to arrive at well-reasoned decisions. The 
I' intent is, I believe to allow such persons to address an issue 
without fear of being wrong, "looking bad" or appearing 
foolish if their frank deliberations were to be made public.

. . . 

 
[emphasis added] 

The exception found in section 22(1 )(a)(i) of the FOIPP Act is provided for the 
purpose of permitting the frank exchange of views with individuals whose 
employment responsibilities include a consultative function. Within public 
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bodies, those consultations and deliberations are normally carried on in an 
organized manner through the exchange of email. [the school effectiveness 
leader], as the Leader of the School Effectiveness Department, is the 
individual who is charged with providing counsel to school principals, such as 
[the Principal]. Allowing disclosure would wholly frustrate the role, function, 
and purpose of the School Effectiveness Department. It would also 
completely discourage school administrators from seeking support and 
assistance before making decisions and taking actions in response to 
situations within the school environment. That is what section 22(1 )(a)(i) of 
the FOIPP Act seeks to avoid. 

 

[48] Order 96-006, supra, has been relied on in numerous decisions, issued both by this office and 

the offices of other provinces.  Former Alberta Commissioner Clark made additional 

comments in that order that are worthy of mention, as they relate directly to the 

information in the records at issue.  I complete the partial paragraph cited by the Public 

Body, above, with former Commissioner Clarks' introductory and concluding sentences, 

respectively, as follows: 

 
The next issue is whether section 23(1)(b)(i) (“consultations or deliberations”) 
apply to the Records.  In the broadest sense this section could be used to 
withhold any discussion whatsoever between any of the parties named in the 
section.  If this were so, there would be very little access to any information 
under the Act.  This cannot be right given the purpose of the Act which is stated 
in section 2 to be “...to allow any person a right of access ... subject to limited 
and specific exemptions as set out in this Act,”.      . . .     [citation by Public Body 
above]      . . .     Again, this is consistent with Ontario and British Columbia.  I 
therefore believe that a "consultation" occurs when the views of one or more 
officers or employees is sought as to the appropriateness of particular 
proposals or suggested actions. A "deliberation" is a discussion or 
consideration, by the persons described in the section, of the reasons for and 
against an action. Here again, I think that the views must either be sought or be 
part of responsibility of the person from whom they are sought and the views 
must be sought for the purpose of doing something, such as taking an action, 
making a decision or a choice. 

  

[49] In Order 96-006, supra, Commissioner Clark determined that the records did not contain 

consultations or deliberations, but merely contained descriptions of incidents and staff and 

manager summaries of information.  This order, which was upheld on judicial review, 
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established that mere interrogations and bare recitation of facts, without anything further, 

are not consultations or deliberations, as no opinions are expressed, and no group of officers 

or employees discuss or consider any matter [page 10]. 

 

[50] Upon review of  Record 35 and Record 37, and with reflection on previous decisions, I do not 

consider the content of these records as being deliberations or consultations, nor that, as the 

Public Body submits, the information constitutes suggestions being offered to the Principal 

by a school effectiveness leader.  The website of the School Effectiveness Department, as 

well as the statutory declaration of the school effectiveness leader, informs that the 

department is responsible for providing leadership and support, and that its director and its 

leaders supervise schools within families of schools.  The discussions contained in Record 35 

and Record 37 do not reflect a sharing of opinion, a deliberation, or a consultation, as 

defined above.  The Principal did not seek the views of the school effectiveness leader as to 

the appropriateness of any particular proposal or suggested action.  Nothing was suggested 

at all.  No discussion occurred regarding the reasons for or against any action.  There is a 

request for direction from the Principal, and a response directing a specific action by a school 

effectiveness leader.  In my view, the wording of the responses reflects a direction, and not a 

consultation or deliberation.   

 

[51] It is also clear that some of the responses contained in Record 35 and Record 37 fall under 

either of clauses 22(2)(f) or (g) of the FOIPP Act, as they are either instructions or guidelines 

issued to the Principal, or they confirm a substantive rule or statement of policy. 

 

[52] It has been found, and I agree, that under the identical clause in Alberta’s freedom of 

information legislation, instructions to employees cannot be withheld by a public body:   

 
[para 140]        That a draft may differ from a final version of a report does not 
transform the information in a draft into advice, proposals, 
recommendations, analyses, policy options, consultations or deliberations: 
information must have that character to begin with. I acknowledge that the 
differences between a draft version and a final version may allow a reader to 
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determine what was changed and to speculate about the reasons for the 
changes. However, it does not follow from this possibility that any changes 
that were made are the result of information subject to section 24(1)(a) or 
(b), or that such information would be revealed by disclosing the draft 
version. Further, in many instances, where the records indicate the reasons 
for changes in the drafts, such as in emails discussing the reports, the 
changes appear to be the result of an instruction from the recipient of the 
report to the contracted creator of the report, rather than advice. 
Instructions to employees cannot be withheld under section 24(1)(a) or (b), 
not only because they are not information meeting the requirements of these 
provisions, but because section 24(2)(f) specifically prohibits applying section 
24 to information of this kind. [ Order F2012-06, supra] 
 

 
[53] A year later, Order F2013-17, 2013 CanLII 32052 (AB OIPC) referred to the previous order, 

and added the following, at paragraph 76, with which I agree, pertaining to the equivalent of 

clause 22(2)(f) of our FOIPP Act:  

  
[para 76]  . . . Directing or instructing employees to perform tasks may result 
in the creation of information that will then be used to make a decision; 
however directions or instructions are not themselves subject to section 
24(1), and are specifically excluded from its application by section 24(2)(f).  
 
 

[54] Substantive rules and statements of policy adopted by a public body are also excluded from 

the application of subsection 22(1) of the FOIPP Act.  In Order F2008-011, 2009 CanLII 90971 

(AB OIPC), the Alberta Commissioner discussed the intent of the equivalent of our clause 

22(2)(g), at paragraph 21, as follows: 

 
[para 21]         I consider “rule” as used in section 24(2)(g) to refer to actions 
or procedures that conform to an informal or unofficial custom or standard, 
and not only to those actions and procedures that are formally or officially 
required to conform to a principle.  The intent of subsection 24(2)(g), in my 
view, is to ensure transparency and accountability in the manner by which 
public bodies perform their statutory functions and duties, which may involve 
making decisions affecting the rights of citizens under legislation.  If I were to 
interpret “rule” as meaning that there is an official or formal requirement to 
follow a policy, information about informal or unofficial policies that are 
nevertheless substantive and consistently followed by a public body in 
interpreting legislation or administering programs, could be withheld under 
section 24(1). Such a result would defeat the purpose of section 24(2)(g). 
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[55] It is clear, from the statutory declaration of the school effectiveness leader, and the 

description of the role of the School Effectiveness Department on its website, that 

consultation and deliberation are within the mandate of a school effectiveness leader, as 

they interact with school administrators.  However, Record 35 and Record 37 reveal no such 

consultation or deliberation between the Principal and the school effectiveness leader.  

Instead, the severed information reveals instructions from the school effectiveness leader to 

the Principal, a simple exchange of information, and substantive rules and statements of 

policy that do not provide options to choose from.  Therefore, I find that neither Record 35, 

nor Record 37, satisfy the requirements of subclause 22(1)(a)(i) of the FOIPP Act.   

 

[56] Record 51 is an e-mail dated March 5, 2013, from the Director of Student Services to a school 

effectiveness leader, a school counsellor, the Principal, and the Manager of  Policy and 

Planning, who also holds the position of FOIPP coordinator.  The e-mail is copied to the 

Superintendent of Education.  The Public Body describes Record 51 as a discussion by e-mail 

where "[t]he parties to the email are considering the request by the applicant under the 

FOIPP Act."  The Public Body submits, 

 
As noted above, this discussion by email is a "deliberation" and 
"consultation" amongst employees and management of the public body 
regarding the request. In particular, the parties are sharing positions and 
experiences in response to the request made by the applicant. Our client has 
properly severed information from Record 51 pursuant to section 22(1 )(a)(i) 
of the FOIPP Act. 
 
 

[57] The Applicant questions why the Public Body's FOIPP coordinator was included in the e-mail 

discussion, and rightly points out that the e-mail pre-dates her request for access to 

information, which was submitted April 17, 2013.  The Applicant states, 

 
The copy of this email is included, with parts redacted in the response 
documents. I would like to point out that [the FOIPP coordinator], is the 
FOIPP coordinator for the [Public Body], and in my opinion, should not have 
been communicated with regarding my personal and my son's personal 
information. March 5th was prior to the submission of the request to access 
information. Why was she included?  
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[58] The Public Body's FOIPP coordinator is an information specialist who handles access and 

privacy issues relating to the records in the Public Body's custody and control.  The position is 

not limited to formal access requests or privacy complaints alone, and I do not consider it 

unreasonable of the Public Body to include the FOIPP coordinator in the e-mail.  However, I 

understand the position of the Applicant, and recommend that, where possible, in situations 

involving personal information of third parties, the FOIPP coordinator be provided with de-

identified information until such time as a formal request or complaint is submitted. 

 

[59] Upon review of Record 51, and with reflection on the accepted definitions of “deliberations” 

and “consultations”, I do not consider the content of Record 51 to constitute either 

deliberations or consultations.  The Director of Student Services simply describes past 

experiences and summarizes information.  Views are not sought as to the appropriateness of 

any particular proposal or suggested action.  There is no evidence of a discussion regarding 

the reasons for or against any action.  In part, the e-mail confirms a substantive rule or 

statement of policy that has been adopted by the Public Body, as found in clause 22(2)(g) of 

the FOIPP Act, and exempts the application of the section 22 exception. 

 

[60] Record 56 is an e-mail from the Director of Student Services to the Superintendent of 

Education and a school effectiveness leader.  The Public Body describes this record as a 

deliberation and consultation about a future action by the Public Body.  The Public Body has 

provided a statutory declaration from the Director of Student Services, which declaration 

states, in part, as follows: 

 
. . . The Student Services Department is a place where our school staff can 
consult with the Director and other Leaders in confidence before making, and 
while making, important decisions relating to student services.  
Confidentiality is particularly important in this area because it represents an 
intersection of deeply personal information about students’ health, safety, 
and well-being.  The paramount consideration for the Student Services 
Department is the best interests of the student. 
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[61] Upon a review of Record 56, I do not find that the severed information constitutes either 

consultations or deliberations of officers or employees of the Public Body.  The e-mail 

indicates that, while the Director of Student Services may be seeking an opportunity to 

discuss, consider and share opinions with the recipients of the e-mail on a specific matter, 

such discussions do not occur, nor are they reflected by the e-mail.  The e-mail indicates that 

such discussions will be held over to a later date, in a meeting in person.  Upon review of this 

record, and with reflection on the accepted definitions of “consultations” and 

“deliberations”, I find that the content of Record 56 does not satisfy subclause 22(1)(a)(i) of 

the FOIPP Act. 

 

[62] As I have decided that none of the withheld information in Record 35, Record 37, Record 51 

or Record 56 constitutes either deliberations or consultations pursuant to subclause 

22(1)(a)(i) of the FOIPP Act, it is not necessary for me to address the question of whether the 

Public Body has demonstrated that it exercised its discretion reasonably when it decided to 

withhold the information in the e-mails.  

 

 Issue (iv) - Was the head of the Public Body correct in deciding that certain records at issue 
contain personal information of a third party that, if disclosed, would constitute an 
unreasonable invasion of a third party’s personal privacy, pursuant to section 15 of the 
FOIPP Act

 
? 

[63] The head of the Public Body relies on section 15 of the FOIPP Act in refusing the Applicant 

access to information contained in nine separate records, claiming that the information is 

personal information of a third party, the disclosure of which would constitute an 

unreasonable invasion of personal privacy of the third parties to whom the information 

relates. 

 

[64] Aside from a chronological list of events within her knowledge, the Applicant provided no 

submissions specific to section 15 of the FOIPP Act to satisfy her burden that access to the 

information at issue would not unreasonably invade the personal privacy of a third party.  

However, the Applicant is at a significant disadvantage, as without access to the severed 
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information in the records at issue, it is challenging to make arguments relating thereto.  I 

will therefore rely on the facts as set out by the Applicant, the submissions of the Public 

Body, and the content of the records at issue, to determine whether section 15 of the FOIPP 

Act applies to the information identified by the Public Body in these nine records. 

 

[65] Section 15 of the FOIPP Act is a mandatory exception to disclosure.  It requires that a public 

body cannot disclose personal information of a third party, if the disclosure would constitute 

an unreasonable invasion of the third party’s personal privacy.  Order No. 03-003, 

Department of Tourism, Re, 2003 CanLII 52560 (PE IPC), was the first order of this office to 

examine section 15 in detail, and has been relied on in numerous subsequent orders of this 

office, one of the most recent being Order No. FI-15-011, English Language School Board, Re 

(30 November 2015), Charlottetown FI-15-011 (PE IPC).  At paragraph [10], I explain how to 

determine if section 15 applies to the information at issue, as follows: 

 
[10] Section 15 of the FOIPP Act places an obligation on a public body to 

refuse to disclose any information deemed to be personal 
information that would be an unreasonable invasion of a third party's 
personal privacy, once disclosed.  There is a two-step process in 
determining whether section 15 applies.  The Public Body must first 
determine whether the information at issue is personal information 
as defined at clause 1(i).  If the information at issue is found to be 
personal information, the Public Body must determine whether 
disclosing the personal information would be an unreasonable 
invasion of a third party’s personal privacy. [Order No. 03-003, 
Department of Tourism, Re, 2003 CanLII 52560 (PE IPC), pages 5-6, 
and Order No. FI-15-005, Prince Edward Island (Health and Wellness) 
(Re), 2015 CanLII 66636 (PE IPC), at paras 83-84] 

 

 

[66] For the purposes of the FOIPP Act, clause 1(i) defines the term "personal information", and 

lists nine categories of information that satisfy the definition.  The Public Body relies on the 

following categories as relevant to the nine records at issue under section 15 of the FOIPP 

Act: 

Clause 1(i) of the FOIPP Act, Definition of "personal information" 

1.  In this Act 
. . . 
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 (i)  “personal information” means recorded information about an 
 identifiable individual, including 
 
  (i)  the individual’s name, home or business address or 
  home or business telephone number, 

. . . 
  (iii)  the individual's age, sex, marital status or family 
   status,  

. . . 
  (vii)  information about the individual’s educational, financial,  
  employment or criminal history, including criminal records  
  where a pardon has been given, 
  (viii)  anyone else’s opinions about the individual, and 
  (ix) the individual’s personal views or opinions, except if  
  they are about someone else 
 

[67] If the information at issue is found to be personal information, it must then be 

decided whether disclosure of the personal information would constitute an 

unreasonable invasion of personal privacy in accordance with subsection 15(1) of the 

FOIPP Act.  This analysis may involve the other subsections of section 15 of the FOIPP 

Act, as follows:  

 

 (a) If a party wishes to raise subsection 15(2) of the FOIPP Act, it should be dealt with 
first.  This is a deeming provision, so that certain circumstances are deemed not to be 
an unreasonable invasion of a third party’s personal privacy.  If one of the exceptions 
in subsection 15(2) is found to apply, the analysis is at an end, and the information 
should be disclosed.  In the review before me, no party has raised any clause of 
subsection 15(2), although I have identified one clause based on the evidence and my 
review of particular records that may apply. 

 
 (b) The next analysis involves subsection 15(4) of the FOIPP Act and is only reached if 

subsection 15(2) does not apply.  Subsection 15(4) contains examples of 
circumstances that are presumed to be an unreasonable invasion of privacy.  If one 
or more of the presumptions listed in subsection 15(4) applies to the information at 
issue, then disclosure of that information is presumed to constitute an unreasonable 
invasion of privacy of the third party to whom the information relates.  Despite any 
presumptions, however, a factor under subsection 15(5), or a combination of factors, 
including the other circumstances listed below, may rebut the presumption(s) and 
lead to disclosure of the information. 
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 (c)  In all cases, even if no presumptions of subsection 15(4) of the FOIPP Act apply, all 
relevant factors favoring disclosure must be balanced against those favoring 
nondisclosure, pursuant to subsection 15(5), so that a decision can be made 

 
  regarding whether disclosure would constitute an unreasonable invasion of a third 

party’s personal privacy. 
 

 

[68] Subsection 15(2)  of the FOIPP Act describes circumstances wherein disclosing personal 

information is deemed 

Subsection 15(2) of the FOIPP Act, Deeming provisions 

not

 

 to be an unreasonable invasion of a third party's personal privacy. 

 Neither party to this review has made submissions supporting subsection 15(2).  However, I 

have considered the following clause as it relates to Record 39A, Record 46, Record 50, 

Record 54 and Record 55: 

 15.  (2)  A disclosure of personal information is not an unreasonable invasion 
of a third party’s personal privacy if  

. . . 
 (e) the information is about the third party’s classification, salary 
 range,  discretionary benefits or employment responsibilities as 
 an officer, employee or member of a public body or as a member 
 of the staff of a member of the Executive Council; 

 

 

[69] I note that the Public Body has relied on clauses 15(4)(d), (f), and (g) of the FOIPP Act for 

some of the severing of the records at issue.  I have considered the presumptions under 

these clauses in relation to the personal information contained in Record 24, Record 29, 

Record 50, Record 53, Record 54 and Record 55.  These clauses state: 

Subsection 15(4) of the FOIPP Act, Presumptions 

 

15.  (4)  A disclosure of personal information is presumed to be an 
unreasonable invasion of a third party’s personal privacy if 

. . . 
 (d)  the personal information relates to employment or 
 educational history; 

. . . 
 (f)  the personal information consists of personal 
 recommendations or evaluations, character references or 
 personnel evaluations; 
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 (g)  the personal information consists of the third party’s name 
 where 
  (i)  it appears with other personal information about the  
  third party, or 
  (ii) the disclosure of the name itself would reveal personal  
  information about the third party 

 

[70] Based on my review of the records at issue and consideration of the submissions of the 

parties, I have also considered the following provisions of subsection 15(5) of the FOIPP Act: 

 
15.  (5)  In determining under subsections (1) and (4) whether a disclosure of 
personal information constitutes an unreasonable invasion of a third party’s 
personal privacy, the head of a public body shall consider all the relevant 
circumstances, including whether 
 
 (a) the disclosure is desirable for the purpose of subjecting the 
 activities of the Government of Prince Edward Island or a public 
 body to public scrutiny; 

. . . 
 (c) the personal information is relevant to a fair determination of 
 the applicant’s rights; 

. . . 
  (e) the third party will be exposed unfairly to financial or other 
 harm; 
 (f) the personal information has been supplied in confidence;  
 (g) the personal information is likely to be inaccurate or 
 unreliable; 
 (h) the disclosure may unfairly damage the reputation of any  person 
 referred to in the record requested by the applicant; and  
 (i) the personal information was originally provided by the 
 applicant.  
 
 

[71] French v. Dalhousie University [2003] N.S.J. No. 44, (N.S.C.A.) and Dickie v. Nova Scotia [1999] 

N.S.J. No. 116 (N.S.C.A.) have been relied on in many orders of this office.  They establish 

additional circumstances over and above those under subsection 15(5) of the FOIPP Act, that 

must be considered when determining whether presumptions under subsection 15(4) may 

be rebutted.  These additional circumstances include: 

 
(i)  disclosure of the information would promote the objective of providing citizens of the 
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province with an open, transparent and accountable government; 
 
(ii)  a third party's refusal to consent to the release of their personal information; 
 
(iii)  the fact that an applicant is not required to maintain the confidentiality of personal 
information once it has been released to them; 
 
(iv)  if it is not possible for a public body to notify a third party under section 38; 
 
(v)  the fact that personal information is available to the public; 
  
(vi)  the fact that the applicant was previously given some other information; 
 
(vii)  whether, under the circumstances, it is practicable to give notice to the third parties is a 
relevant circumstance that weighs in favour of not disclosing the personal information of 
those third parties; 
 
(viii)  the fact that the names of individuals requested by the applicant were provided solely 
in their professional capacity; 
 
(ix)  the fact that the names of individuals requested by the applicant were contained in 
letters sent to the applicant's solicitor; 
 
(x)  if disclosure of the information would affect the applicant's career opportunities, it is a 
relevant circumstance that weighs in favour of disclosing a third party's personal 
information; 
 
(xi)  where a person who has obtained information in confidence uses that information as a 
springboard for activities detrimental to the person who made the confidential 
communication; 
 
(xii)  the existence of a power imbalance between the parties; 
 
(xiii)  the nature and content of the records; and 
 
(xiv)  the fact that the applicant has no pressing need of the third party personal information. 

 

 For each record, I have determined whether any of the above circumstances are relevant and 

have applied that particular circumstance in making my final determination. 

 

[72] The Public Body's submissions are organized by record.  The nine records the Public Body has 

severed pursuant to section 15 of the FOIPP Act are listed below, with a corresponding 
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discussion regarding whether they contain personal information and, if so, whether 

disclosure of the personal information would constitute an unreasonable invasion of the 

personal privacy of third parties. 

 

 Record 24 - A one-page record containing school counsellor notes, dated February 5,  2013 
 Record 29 - A one-page record containing school counsellor notes, dated February 6 
  and 28,2013 
 
[73] During the course of the review, former Commissioner Maria MacDonald confirmed that the 

information the Public Body severed from Record 24 and Record 29, each being one-page 

records containing notes of the school counsellor, is recorded information about identifiable 

individuals, including names and other personal information about the individuals, collected 

during interviews.  I agree with former Commissioner MacDonald’s finding.  I also note and 

agree with the Public Body’s submissions, that the information severed from these two 

records is not responsive to the Applicant’s request for access.  However, as discussed in the 

analysis at paragraphs [13] to [29] above, the question of whether information can be 

withheld by a public body because it is non-responsive information in a record that also 

contains responsive information, has been answered in the negative. 

 

[74] Continuing my analysis of this personal information in relation to subsection 15(4) of the 

FOIPP Act, I find that clause 15(4)(g) applies to the information severed by the Public Body in 

Record 24 and Record 29, as the information consists of various third party names and 

appears with other personal information about the third parties.  Thus, a presumption of an 

unreasonable invasion of third party personal privacy is raised. 

  

[75] Consideration must now be given to the relevant circumstances set out in subsection 15(5) of 

the FOIPP Act, some of which may support the presumption of an unreasonable invasion of a 

third party’s personal privacy, and others which may not. 

 

[76] I find that the following are relevant circumstances, pursuant to subsection 15(5) of the 

FOIPP Act, applicable to the determination of whether disclosure of Record 24 and Record 29 
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would constitute an unreasonable invasion of personal privacy of the third parties to whom 

the severed information relates: 

 
• There is no evidence that any third party will be exposed unfairly to harm if the 

personal information is disclosed to the Applicant.  However, once in the Applicant’s 
possession, there is also no control over the resulting effects of disclosure. [s. 
15(5)(e)]; and 

 
• Although there is no direct evidence that the personal information was supplied to 

the school counsellor in explicit confidence, it is reasonable to expect that the notes 
of interviews of students in an elementary school would be protected and held in 
confidence. [s.15(5)(f)]. 

 
 

[77] An additional factor that weighs in favour of withholding the personal information severed 

from Record 24 and Record 29 is the fact that the Applicant has no pressing need of the 

severed information.  The notes relate to other students in the school and not the 

Applicant’s son. 

 

[78] As a result of the foregoing analysis, I find that the presumption of an unreasonable invasion 

of privacy has not been rebutted.  The head of the Public Body correctly withheld the 

severed information in Record 24 and Record 29 from the Applicant, as disclosing this 

personal information would constitute an unreasonable invasion of personal privacy of third 

parties. 

 

 Record 30 - A two-page record containing the Principal's notes, dated February 7, 8 
 and 11, 2013   
  

[79] The Public Body relies on subclauses 1(i)(vii), (viii) and (ix) of the FOIPP Act to establish that 

information severed from Record 30 is personal information.  Record 30 is a two-page record 

containing notes of the Principal.  The severed information appears to be the Principal's 

notes about a telephone conversation, which, based on the evidence of the Applicant and on 

the final notation in Record 30, of a call from the Applicant the previous day, was likely a 

conversation with the Applicant.  
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[80]  In my view, subclause 1(i)(vii) of the FOIPP Act does not apply to Record 30.  I do not 

consider any of the severed information to be employment history of an identifiable 

individual.  As was set out in Alberta Order F2004-026, 2006 CanLII 80886 (AB OIPC), a record 

of what a public body employee has done in their professional or official capacity is not 

personal or about the person, unless that information is evaluative, or is otherwise of a 

“human resources” nature, or unless there is some other factor that gives it a personal 

dimension [para 111].   

 

[81] I also find that subclause 1(i)(ix) of the FOIPP Act does not apply to the severed information 

in Record 30, as the personal views or opinions of the employee referred to are not 

contained therein.  In addition, although I find that the severed information reflects the 

opinion of the Principal about a situation involving the employee referred to, the opinion is 

about a process.  In addition, I do not find that these circumstances fall under subclause 

1(i)(viii) of the FOIPP Act, as the requirement that the opinion be about

     

 the employee is not 

satisfied. 

[82] Because the first 7 lines of severed information in Record 30 do not satisfy the definition of 

personal information under clause 1(i) of the FOIPP Act, section 15 cannot apply.  However, 

in the event that a higher authority disagrees with my finding, I will address the question of 

whether disclosure of this severed information would constitute an unreasonable invasion of 

the personal privacy of the individual to whom the information relates.  I find that it would 

not.  The only personal information in Record 30, not related to the Applicant’s son, is in the 

final severed line:  the first names of employees of the Public Body.  I also find that disclosure 

of this information would not constitute an unreasonable invasion of the personal privacy of 

the individuals to whom the information relates, as set out below. 

 

[83] The Public Body relies on clauses 15(4)(d), (f), and (g) of the FOIPP Act for a presumption of 

an unreasonable invasion of privacy of the employee to whom the Public Body submits the 

information relates.  I find that clause 15(4)(d) does not apply.  This discrete event does not 
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constitute “employment history” as it is generally understood. In Order F2003-005, 2004 

CanLII 72333 (AB OIPC), with which I agree, the adjudicator elaborated on the type of 

employment history meant to be protected by clause 15(4)(d) as being information 

pertaining to an individual's work record and of the type generally found in a personnel file .  

At paragraph 73, he states, as follows: 

 

[para 73]         In my view the term ‘employment history’ describes a complete 
or partial chronology of a person’s working life such as might appear in a 
resume or personnel file. Particular incidents that occur in a workplace may 
become the subject of entries in a personnel file, and such entries may 
properly be viewed as part of ‘employment history’. However, the mere fact 
there is a written reference to or account of a workplace event does not 
make such a document part of the ‘employment history’ of those involved. 
Many workplace incidents of which there is some written record will not be 
important enough to merit an entry in a personnel file. Similarly it would not 
make sense to regard documents recording complaints or investigations into 
complaints as part of a person’s ‘employment history’ unless the complaints 
were substantiated and a record of some related disciplinary action were 
entered in a personnel file. (For a similar view, see Ontario Order M-615.) 

 

  [84] I also find that clause 15(4)(f) of the FOIPP Act does not apply.  The severed information 

would not qualify as a personal recommendation or evaluation, character reference or 

personnel evaluation, as those terms are generally understood.  In addition, I find that clause 

15(4)(g) does not apply.  The names of the two employees do not appear with other personal 

information.  Thus, no presumption of unreasonable invasion of third party personal privacy 

would be raised. 

 

 [85] I find that the following relevant circumstance, pursuant to subsection 15(5) of the FOIPP 

Act, is applicable to a determination of whether disclosure of Record 30 would constitute an 

unreasonable invasion of personal privacy of the third party to whom the severed 

information relates: 

 
• There is no evidence that the third party will be exposed unfairly to harm if the 

personal information is disclosed to the Applicant.  In fact, the unsevered portion of 
Record 30, which has already been provided to the Applicant, acknowledges the very  
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error that is described and discussed in the severed portion of Record 30.  [s. 
15(5)(e)] 
 

[86] An additional factor that weighs in favor of disclosing the information severed from 

Record 30 is that the Applicant has already been given some other information 

[factor (vi), referenced above], and the fact that the severed information is a 

notation of a telephone call in which the Applicant was a participant.  In my view, it is 

difficult for the Public Body to argue that the written notes of information already 

provided to the Applicant in verbal form, could constitute an unreasonable invasion 

of personal privacy of third parties when they are in a recorded form.  

 

[87] As a result of the foregoing, I find that the head of the Public Body erred when she 

withheld the severed information in Record 30 from the Applicant, as disclosing this 

information would not constitute an unreasonable invasion of personal privacy of 

third parties. 

 

 Record 39A - A three-page record containing notes of a school effectiveness leader, 
 dated February 21, 2013 
 

[88] The Public Body again relies on subclauses 1(i)(vii), (viii) and (ix) of the FOIPP Act to sever 

information from Record 39A, a three-page record containing notes from a meeting of the 

Principal, the Director of Student Services, a school effectiveness leader, a school counsellor 

and a representative from the P.E.I. Teachers Federation, held on February 21, 2013.  The 

Public Body does not identify which section or statute (ie. the FOIPP Act or the Child 

Protection Act) it relies on for each redaction of the severed copy of the record.  I therefore 

reviewed the record and have made a determination based on its content.  I have already 

determined that some of the information in Record 39A is subject to the access provisions of 

the Child Protection Act, and not the FOIPP Act, which findings are set out earlier in this 

Order.   

 

 



Page 41 of 55 
 

[89] Based on a thorough review of Record 39A, I find that some of the severed information 

includes reference to first names and full names of identifiable individuals [subclause 1(i)(i) 

of the FOIPP Act], employment history of an identifiable individual [subclause 1(i)(vii)] and 

opinion information relating to an identifiable individual [subclause 1(i)(viii)].  In addition, 

when disclosed with other information contained in the record, some of the severed  

information may be considered personal information of an identifiable individual pursuant to 

clause 1(i).   

 

[90] I have also found that not all of the information severed by the Public Body in Record 39A 

constitutes personal information of a third party.  I find that the following three items of 

information either do not satisfy the definition of personal information of clause 1(i) of the 

FOIPP Act, or constitute the personal information of the Applicant or her son: 

  
a. The first severance on Page 1 of Record 39A, which is one word, is not personal 

information of an identifiable individual; 
 

b. The next severed sentence on Page 1 of Record 39A references only the contents of a 
letter written by the Applicant’s son, a full copy of which is in the possession of the 
Applicant; and 

 
c. The sentence beginning with “Mom” and ending with “referral” on the second page 

of Record 39A is not personal information of an identifiable individual, other than 
that of the Applicant. 
 

Thus, the above-listed items of information are not subject to section 15 of the FOIPP Act. 

 

[91] The two references to a first name on the top of the second page of Record 39A, and the two 

references to first names, which are the second and third severances on Page 3, fall under 

the deeming provision of clause 15(2)(e) of the FOIPP Act.  These are all first names of 

employees of the Public Body, referenced in their professional capacity only, while carrying 

out their employment responsibilities.  In an order from the Office of the Information and 

Privacy Commissioner of Alberta, Order F2009-026, the adjudicator reviewed a similar 

circumstance to the review before me, and stated the following:     
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[para 11]         If information is about employees of a public body acting in a 
representative capacity the information is not personal information, as the 
employee is acting as an agent of a public body. As noted above, the 
definition of “third party” under the Act excludes a public body. In Order 99-
032, the former Commissioner noted:  
  

The Act applies to public bodies. However, public bodies are 
comprised of members, employees or officers, who act on 
behalf of public bodies. A public body can act only through 
those persons.  

  
In other words, the actions of employees acting as employees are the actions 
of a public body. Consequently, information about an employee acting on 
behalf of a public body is not information to which section 17 applies, as it is 
not the personal information of a third party.  If, however, there is 
information of a personal character about an employee of a public body, then 
the provisions of section 17 may apply to the information. I must therefore 
consider whether the information about employees in the records at issue is 
about them acting on behalf of the Public Body, or is information conveying 
something personal about the employees. 
 

  

[92] As suggested in Order F2009-026, supra, above, one must consider whether the severed 

information is about the employee acting on behalf of the public body, or whether it is 

information conveying something personal about the employees.  As the employees 

referenced in Record 39A were acting in a representative capacity, the disclosure of this 

information is deemed, therefore, not to be an unreasonable invasion of their personal 

privacy.  I therefore find that the Public Body did not have the authority to refuse the 

Applicant access to this information. 

 

[93] Upon considering the information contained in Record 39A, I have determined that some 

severing on Page 1 and some severing on Page 3 satisfies the definition of employment 

history, as it is personal information that would be found in a personnel file, pursuant to 

clause 15(4)(d) of the FOIPP Act.  The severed information that satisfies clause 15(4)(d) is 

found at the middle of Page 1 and the bottom two thirds of Page 3.  This raises the 
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 presumption that disclosing the information would be an unreasonable invasion of a third 

party's personal privacy. 

 

[94] I find that none of the relevant circumstances, pursuant to subsection 15(5) of the FOIPP Act, 

are applicable to a determination of whether disclosure of severed personal information 

from Record 39A would constitute an unreasonable invasion of personal privacy of the third 

party to whom the severed information relates.  Thus, the presumption is not rebutted. 

 
 

[95] An additional factor that weighs in favor of withholding the information severed from Record 

39A is that the Applicant has no pressing need of the employment history of the third party.  

However, with reference to the severed information in the middle of Page 2 (describing a 

meeting between a school counselor and the Applicant’s child) and the bottom of Page 2 

(describing a communication between the Applicant and an employee), this same factor is 

relevant to weigh in favour of disclosure. 

 

[96] The circumstances surrounding this access request is one of an error in process committed 

by the Public Body of which the Applicant became aware.  Based on the contents of all the 

records provided to the Applicant, and the submissions of the Applicant, it is my 

understanding that an employee of the Public Body admitted the error and apologized for 

the error.  However, the Public Body was not prepared to provide the Applicant with all of 

the records she seeks, namely, all of the records related to the error.  The Applicant is 

concerned for her rights and those of her child.  She states, 

 

The tone of the conversation left me feeling that my child and I had no rights. 
 He told me I would not get the notes from the interview that [a school 
counsellor] had with [the Applicant's son].  This is a concern for myself and 
my family, it is obvious that the call to Child & Family was not based on the 
letter, or that letter would in fact have been a trigger for his own teacher to 
call instead of put it in his file for 10 days. The call to Child & Family Services 
was made after [a school counsellor] met with [the Applicant's son], and 
evidently the notes were compiled with inaccurate information.  
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[97] Although some of Record 39A must be withheld from the Applicant because its disclosure 

would constitute an unreasonable invasion of the personal privacy of third parties, in my 

view, disclosure of the information at the middle and bottom of Page 2 would not constitute 

such an unreasonable invasion.  On balance, it is not unreasonable for the Applicant to be 

provided with information about an interview with her son, and a communication between 

the Applicant herself, and the school counselor. 

 

[98] As a result of the foregoing, I find that the head of the Public Body properly withheld some of 

the severed information from Record 39A, specified above.  However, I also find that the 

head of the Public Body erred when she withheld some of the severed information in Record 

39A from the Applicant, as disclosing this information, again specified above, would not 

constitute an unreasonable invasion of personal privacy of third parties. 

 

 Record 46 - A one-page record of an e-mail trail between the Principal and the teacher 
 of the Applicant's son dated February 22 and 27, 2013 
 

[99] Record 46 is a one-page record of an e-mail trail between the Principal and the teacher of 

the Applicant's son, dated February 22 and 27, 2013.  The Public Body severed Record 46 as 

the information relates to two individuals hired by the Public Body.  Again, while this 

information is not responsive to the Applicant’s request, the Public Body must still rely only 

upon the exceptions set out in the FOIPP Act, to withhold the information.  It is a mass e-mail 

from the Principal to staff of the school relating to the two staff who recently joined the 

school.  The teacher replied to the e-mail, including information related to the Applicant’s 

son.   

 

[100] Other than subsection 15(1) of the FOIPP Act, the Public Body does not indicate specific 

subclauses of the definition of personal information to support its severing.  I have 

determined that the names of individuals severed from Record 46 are considered personal 

information of an identifiable individual pursuant to subclause 1(i)(i).  However, I note that 

the names are referenced, not in the individuals’ personal capacity, but in their professional 
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capacity, as employees of the Public Body.  Therefore, in accordance with clause 15(2)(e), 

disclosure of this information is deemed not to constitute an unreasonable invasion of the 

personal privacy of these individuals.  I make the same finding with regard to the contact 

information of the Principal at the bottom of the page.  I have determined that the Public 

Body did not have the authority to refuse the Applicant access to the information, and I will 

be ordering the head of the Public Body to disclose Record 46 in its entirety. 

 

 Record 50 - A one-page record containing notes of the Director of Student Services, dated 
 March 4 and 5, 2013 
 

[101] The Public Body severed information from Record 50, a one-page record containing notes of 

the Director of Student Services, dated March 4 and 5, 2013, that it identified as personal 

information about an identifiable individual pursuant to subclauses 1(i)(i), (iii) and (vii) of the 

FOIPP Act.  I consider that most of the information the Public Body severed from Record 50 is 

personal information of an identifiable individual, including individuals' names, marital or 

family status, and educational or employment history. 

 

[102] Once again, I agree with the head of the Public Body that the severed information in Record 

50 is not responsive to the Applicant’s request, but note that this claim is not a valid 

exception to disclosure under the FOIPP Act.   

 

[103] While I consider the information severed from Record 50 to be personal information of third 

parties, the names and other information severed from the notes of March 5, 2013, are of 

employees of the Public Body, acting in a representative capacity.  Pursuant to clause 

15(2)(e) of the FOIPP Act, I find that the information severed by the Public Body from the 

notes of March 5, 2013, if disclosed, is deemed not be an unreasonable invasion of a third 

party’s personal privacy.   I have determined that the Public Body did not have the authority 

to refuse the Applicant access to that information. 
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[104] In contrast, I find that the information severed from the upper portion of Record 50, the 

notes of March 4, 2013, is personal information that satisfies clauses 15(4)(d) and (g) of the 

FOIPP Act.  There is a presumption that disclosing this information would be an unreasonable 

invasion of a third party's personal privacy. This presumption is not rebutted by any of the 

factors set out at subsection 15(5), for the following reasons: 

 

• While there is no direct evidence that the third parties will be exposed unfairly to 
harm if the personal information is disclosed to the Applicant, once in the Applicant’s 
possession, there is also no control over the resulting effects of disclosure. [s. 
15(5)(e)]; and 

 
• Although there is no direct evidence that the personal information was supplied  to 

the Public Body in explicit confidence, it is reasonable to expect the notes taken, 
which involve other students, and their family members, would be protected and 
held in confidence. [s.15(5)(f)]. 
 

 
[105]   Based on the foregoing, I find that disclosure of the severed notes dated March 4, 2013, 

contained in Record 50 constitutes an unreasonable invasion of the personal privacy of the 

individuals to whom the information relates.   

 

 Record 53 - A one-page record containing notes of the Director of Student Services, dated 
 March 5, 2013 
 

[106] Record 53, a one-page record containing notes of the Director of Student Services, dated 

March 5, 2013, contains severed information the Public Body claims is personal information 

under subclause 1(i)(i) of the FOIPP Act.  I confirm that there is one instance where the 

information the Public Body severed from Record 53 is personal information, including an 

individual's full name and telephone number.  The remainder of the severed information is 

either not personal information, or not personal information of an identifiable individual.  As 

reflected in the submissions of the Public Body, some of the information consists of first 

names only, in regard to an autism sub-committee.  Therefore, it is not subject to section 15 

of the FOIPP Act. 
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[107] Once again, I agree with the head of the Public Body that the severed information in Record 

53 is not responsive to the Applicant’s request, and remind the parties that this is not a valid 

exception to disclosure under the FOIPP Act.   

 

[108] There is one instance of severing in Record 53, an individual's full name and telephone 

number, that satisfies clause 15(4)(g) of the FOIPP Act, and would be presumed an 

unreasonable invasion of a third party's personal privacy.  However, the Public Body has 

stated that the identified individual is a local media person, thus acting in their professional 

capacity (factor viii).  The third party will not be exposed to harm from disclosure (clause 

15(5)(e)).     

 

[109] Although the information severed from Record 53 is personal information, I find that the 

presumption of unreasonable invasion of personal privacy is rebutted, with regard to the 

media person’s information, and that disclosure of all information would not constitute an 

unreasonable invasion of the personal privacy of the individuals to whom the information 

relates.  I will be ordering the head of the Public Body to disclose Record 53 in its entirety. 

 

 Record 54 - A one-page record containing notes of the Director of Student Services, dated 
 March 6, 2013 
 

[110] Record 54, a one-page record containing notes of the Director of Student Services, dated 

March 6, 2013, contains some information the Public Body severed as personal information 

described under clause 1(i) of the FOIPP Act.  I confirm that the severed information is not 

responsive to the Applicant’s request, and most of the severed information includes names 

and telephone numbers and other information about individuals that is personal information 

as described at clause 1(i).  However, I find that the information severed from the top of 

Record 54, which appears to be budget amounts, does not constitute personal information 

of an identifiable individual. 

 

 



Page 48 of 55 
 

[111] With specific regard to the personal information on the bottom half of Record 54, and the 

two lines below the Applicant’s name, I confirm that most of the severed information 

describes employees acting as employees, or references individuals in their representative 

capacity as an employee.   This type of information is deemed not to be an unreasonable 

invasion of a third party’s personal privacy, pursuant to clause 15(2)(e).  

 

[112] With regard to the personal information severed from the middle of Record 54, and based on 

the submissions of the Public Body, I find that this information describes a situation involving 

staff and students at another school, and satisfies clause 15(4)(g) of the FOIPP Act.  Thus, if 

disclosed, this information is presumed to be an unreasonable invasion of a third party's 

personal privacy.  I can find no relevant factors that would rebut this presumption.  

 

[113] I have determined that the Public Body did not have the authority to refuse the Applicant 

access to the information at the top and on the bottom half of Record 54.  I confirm the 

decision of the head of the Public Body to withhold the three lines of personal information in 

the middle of Record 54, as its disclosure would constitute an unreasonable invasion of 

person privacy of the individuals to whom the information relates.   

 

 Record 55 - A three-page record containing notes of the Director of Student Services, dated 
 March 7, 2013 
 

[114] Record 55 is a three-page record containing notes of the Director of Student Services, dated 

March 7, 2013.  In the Booklet of Revised Records, the Public Body severed information from 

the first page and third page, stating that the severed information is personal information 

under subclauses 1(i)(vii) and (viii) of the FOIPP Act.  I confirm that the severed information 

at the middle of the first page includes the names of identifiable individuals and, therefore, 

satisfies the definition of personal information as described in clause 1(i).  However, I find 

that the final severed line of Page 1 does not satisfy the definition of personal information, as 

it is not personal information of an identifiable individual.  Therefore, section 15 cannot 

apply to this line of information.   
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[115] I find that the second instance of severing on the first page and the top two lines on the third 

page of Record 55, fall under the deeming provision of clause 15(2)(e) of the FOIPP Act, as 

they describe employees of the Public Body in reference only to their employee 

responsibilities.  Disclosure of this information is deemed  not to constitute an unreasonable 

invasion of the privacy of the employee to whom the information relates.  The remaining 

severed information on the first page of Record 55 relates to employment history of a 

particular employee, and raises the presumption of clause 15(4)(d) if the FOIPP Act. 

 

[116] With regard to the severances on Page 3, I agree with the head of the Public Body that this 

severed information is not responsive to the Applicant’s request, but, once again, I remind 

the parties that this is not a valid exception to disclosure under the FOIPP Act.  However, I 

also find that most of this severed information satisfies clause 15(4)(g) of the FOIPP Act, and, 

if disclosed, is presumed to be an unreasonable invasion of a third party's personal privacy.  

In my view, there is no subsection 15(5) factor that would rebut the presumptions raised by 

this information, or the information at page one of Record 55. 

 

[117] I have attached a copy of the records for which the Public Body has claimed an exception 

under section 15 of the FOIPP Act, hi-lighting, in yellow, those portions for which severing is 

warranted.  For the three records at issue that have also been severed due to the prevailing 

sections of the Child Protection Act, those attached copies, hi-lighted in green, combine the 

severing made under both the Child Protection Act and the FOIPP Act. 

  

Issue (v) - Did the head of the Public Body fulfill her duty to assist the Applicant, pursuant to 
subsection 8(1) of the FOIPP Act

 
? 

 [118] It is the practice of this office to examine the performance of a public body in carrying out its 

duty to assist an applicant in the manner outlined in the FOIPP Act, pursuant to section 8.  

Subsection 8(1) states, as follows: 

8.  (1)  The head of a public body shall make every reasonable effort to assist 
applicants and to respond to each applicant openly, accurately and 
completely. 
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 The test to determine whether a public body’s duty to assist an applicant has been satisfied 

under subsection 8(1) of the FOIPP Act is based on reasonableness. 

  
[119] Part I, Division 1 of the FOIPP Act contains instructional provisions for both applicants and 

public bodies about the process of obtaining access to records under the FOIPP Act, 

commencing at section 6, which sets out an applicant's information rights, and including 

section 10, which sets out the contents of a public body’s response. 

 

[120] One of the reasons provided by the Applicant for requesting a review of the Public Body's 

decision relating to her access request concerns records denied her pursuant to the Child 

Protection Act.  The Applicant submits, 

 
The [Public Body] has indicated that further documents are withheld under 
the Child Protection Act. It is impossible to determine if this is a legitimate 
denial under the Child Protection Act, or simply a means of withholding 
information, as there is no indication as to what these documents might be.  

 

[121] I have reviewed the decision letter from the head of the Public Body to the Applicant, dated 

May 22, 2013, in response to her access request.  In my view, it does not satisfy the 

requirements of section 10 of the FOIPP Act to respond to the Applicant openly, accurately, 

and completely.  With reference to the Child Protection Act, it simply states, “We have 

withheld additional records under the Child Protection Act.”.  Under the circumstances of this 

review, this was not a reasonable response to the Applicant, as it provides no detail from 

which the Applicant can decide whether the Public Body was properly withholding records or 

information.  As set out earlier in this order, whole records were withheld from the Applicant 

because they form part of a child protection file and are subject to the prevailing access 

provisions of the Child Protection Act over those of the FOIPP Act.  It would have been 

reasonable for the Public Body to advise the Applicant of this detail, and of her option to 

apply for access to such records under section 7 of the Child Protection Act.  With regard to 

the information that was severed from three records pursuant to subsection 10(3) of the 

Child Protection Act, it would have been reasonable for the Public Body to provide this detail 

to the Applicant, as well.  
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[122] In addressing the applicability of the Child Protection Act, the Applicant further argues, 

 

I was told by [a student effectiveness leader, the Director of Student Services] 
that the letter of January 21st "stands on its own" as the only reason to 
contact Child and Family Services. I would like to point out that this is in 
direct conflict with the Child Protection Act where under section 10. la, 
"every person who had knowledge or has reasonable grounds to suspect that 
a child needs protection shall... without delay report or cause to be reported. 
In fact the letter dated January 21st was in [the Applicant's son's] file for 10 
days and when his teacher received it from him she saw no reason to make a 
call, or for that matter to do anything other than put it in his file. The letter 
would actually have most likely remained in his file, except for the fact that [a 
school counsellor] wished to see him about his problem with not telling the 
truth. 

. . . 
Based on all of the information compiled to date it is obvious that personal 
sensitive information, possibly [a school counselor]'s personal opinions about 
my son and family, was created and compiled in notes, which I, believe I have 
the right to receive. The contention to date, by all of the leadership team is 
the letter of January 21st is the trigger for the call to Child and Family Services, 
therefore the notes should not be hidden behind the Child Protection Act

 

, 
because they are of no consequence to the call that was made by [a school 
counsellor]. 

The process, would appear to either not exist or the staff including the 
leadership did not understand it. Please note above, that [the Principal] did 
not know the process, [a school effectiveness leader] had to call [an 
employee of Family and Human Services] to ask about the process. 
  
It is a legitimate parental request to have the notes that were compiled 
during a meeting with my child, that I was neither informed about nor invited 
to.  

 

[123] On more than one occasion, the Applicant had specifically requested notes taken by the 

school counsellor during the counsellor’s meeting with the Applicant’s son.  I confirm that 

such notes are not contained in the responsive records to the Applicant’s request.  As 

pointed out by the Applicant, it is clear from the records she has received from the Public 

Body that such notes do exist, as they were discussed in a phone message attributed to the 

Director of Child Protection.  If the notes form part of a file of the Director of Child 

Protection, they are outside the jurisdiction of the FOIPP Act and are subject to the access 



Page 52 of 55 
 

process set out in the Child Protection Act.  As noted above, this should have been clearly 

explained to the Applicant, at the outset.   

 

[124] In its response to the Applicant, the Public Body also does not explain which clause of section 

22 of the FOIPP Act it relies upon, or the type of personal information it has severed pursuant 

to section 15 of the FOIPP Act.  Again, it would have been reasonable for the Public Body to 

do so.  In Order No. FI-11-001, Prince Edward Island (Department of Agriculture) (Re), 2011 

CanLII 91839 (PE IPC), at paragraph [32], I remind public bodies that communication with 

applicants requesting access to records is an essential part of the freedom of information 

process, reflecting the transparency that forms the foundation of Part I of the FOIPP Act.  

Again, under the circumstances of this review, a process of open verbal communication 

would have described the information the Public Body finds to be “out of scope”, and the 

Public Body could have sought the Applicant’s agreement to withhold such information.  By 

not explaining more fully the reasons for providing the Applicant with only parts of 

responsive records, the Public Body failed in its duty to assist the Applicant. 

 

[125] I first discussed the duty of public bodies to communicate with applicants in Order No. 03-

001, Department of Development and Technology, Re, 2003 CanLII 52558 (PE IPC), the first 

order issued from this office.  Later, in Order No. FI-11-002, Prince Edward Island 

(Department of Agriculture) (Re), 2011 CanLII 91841 (PE IPC), I stated, as follows: 

 
[105] The underpinnings of public bodies' duty to engage in discussions 
with applicants and to assist in narrowing requests flow naturally from the 
circumstances of each access request.  A public body is the party that has the 
background knowledge and familiarity, not only with the records in its 
possession, but also with the FOIPP Act and its Regulations.  An applicant is at 
a disadvantage as a newcomer to this process, and it is up to the public body 
to guide the applicant.  I find that this is an integral part of a public body's 
duty to assist applicants… 

 

In the circumstances of this access request, by not providing the Applicant with fuller reasons 

as to why some records, or information within some records, were being withheld, the Public 

Body failed in its duty to assist the Applicant.  I expect that, in future, the head of the Public 
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Body will provide this necessary detail to those who request access to records in the Public 

Body’s custody and control.  

 

 

 

Competing Objects of the FOIPP Act 

[126] I wish to note that, despite my findings that the Public Body properly severed some of the 

information in the records at issue, I empathize with the Applicant’s circumstances.  The 

records at issue describe the manner in which the Public Body handled a situation relating to 

the Applicant’s son.  It may seem unjust to the Applicant that she is unable to access notes 

taken during an interview with the Applicant's son, when there were no others present to 

witness the interview.  It has, no doubt, been a frustrating process for the Applicant to 

attempt to obtain the full details of how her children were interviewed, so that she could 

better understand, and perhaps help them to understand.  In this review, the Applicant has 

been required to endure a lengthy and complex process, and, in the result, her desired 

access has been hindered by other statutory goals.  While the right to access to records is a 

key goal of the FOIPP Act, it is sometimes thwarted by the equally important goal of 

protection of the personal privacy of third parties, or the prevailing provisions of other 

legislation, such as the Child Protection Act.  Throughout this decision, I have attempted to 

find the optimal balance of competing objects.   

 

VI. SUMMARY OF FINDINGS 

 

[127] I find that the head of the Public Body erred in deciding to withhold information in certain 

records at issue because the information is “out of scope” of the Applicant’s request for 

access.  The FOIPP Act does not permit withholding information in responsive records except 

as provided for in the limited and specific exceptions to disclosure set out in the FOIPP Act. 

 

[128] I find that the head of the Public Body was correct in deciding that some information 

contained in Record 35, Record 39A and Record 51 is subject to the Child Protection Act, 

specifically, subsection 10(3), and that the Information and Privacy Commissioner does not 
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have the jurisdiction to review the information.  However, I also find that the head of the 

Public Body improperly severed some information that is not subject to subsection 10(3), and 

 is therefore within the jurisdiction of the Information and Privacy Commissioner to review.  

For clarity, I have attached a copy of Record 35, Record 39A and Record 51, hi-lighting the 

information that is subject to subsection 10(3) of the Child Protection Act. 

 

[129] I find that the head of the Public Body was incorrect in deciding that certain records at issue 

contain consultations or deliberations involving officers or employees of a public body, as 

none of the withheld information in Record 35, Record 37, Record 51 and Record 56 

constitute either deliberations or consultations pursuant to subclause 22(1)(a)(i) of the FOIPP 

Act. 

 

[130]  I find that the head of the Public Body was correct in deciding that certain records at issue 

contain personal information of a third party that, if disclosed, would constitute an 

unreasonable invasion of a third party’s personal privacy, pursuant to section 15 of the FOIPP 

Act.  However, I also find that the Public Body was incorrect in deciding that other records at 

issue contain personal information of a third party that, if disclosed, would constitute an 

unreasonable invasion of a third party’s personal privacy, pursuant to section 15 of the FOIPP 

Act.  For clarity, I have attached a copy of the nine records at issue for which the head of the 

Public Body has claimed the exception under section 15, and hi-lighted the information that 

is subject to subsection 15(1) of the FOIPP Act. 

 

[131] I find that the head of the Public Body failed in her duty to assist the Applicant, by failing to 

provide the Applicant with necessary detail relating to the exceptions to disclosure relied 

upon by the head of the Public Body to sever information from responsive records, pursuant 

to sections 8 and 10 of the FOIPP Act. 
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 VII. ORDER 

 

[132] Based on the above findings, I order the Public Body to disclose Record 30, Record 37, Record 

46, Record 53 and Record 56, in their entirety.  I further order the Public Body to disclose all 

information in the records at issue that is not hi-lighted in the attached copies of Record 24, 

Record 29, Record 35, Record 39A, Record 50, Record 51, Record 54 and Record 55. 

 

[133] I thank both parties for their thoughtful submissions in this review.  I expect that the Public 

Body, and all public bodies, will benefit from the Applicant’s request for review, as it has 

enabled the clarification of issues which had not previously been adjudicated under the 

FOIPP Act.  According to subsection 68(1.1) of the FOIPP Act, the Public Body shall not take 

any steps to comply with this order until the end of the time for bringing an application for 

judicial review of the order under section 3 of the Judicial Review Act, R.S.P.E.I. 1988, c. J-3.  

 

 

________________________________ 

Karen A. Rose 
Information and Privacy Commissioner 

 


