
Page 1 of 26 

 

 
 

 
 
 
 
 
 
 

OFFICE OF THE 
INFORMATION & PRIVACY 

COMMISSIONER 
for 

Prince Edward Island 
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Prince Edward Island Information and Privacy Commissioner  
Karen A. Rose 

 
May 31, 2016 

 
Summary: 
 
An applicant requested a review of a decision of Health PEI relating to his application for access 
to Island Emergency Medical Services ambulance response times for all calls in the Souris area 
for a six-month period.  The head of Health PEI initially stated that Health PEI was not in 
possession of such statistics.  The Commissioner found that Health PEI has custody and control 
of records, namely patient care reports, to which the applicant has a right of access.  The 
Commissioner further found that Health PEI is not obliged to create a record, as the original 
information is not in electronic form, and the requirements of subsection 8(2) of the Freedom 
of Information and Protection of Privacy Act have not been met.  Finally, the Commissioner 
found that, pursuant to section 52 of the Freedom of Information and Protection of Privacy Act, 
retrieving and preparing responsive records to the applicant’s request would not unreasonably 
interfere with the operations of Health PEI to the extent that the Commissioner may authorize 
Health PEI to disregard the request.  However, the Commissioner pointed out that Health PEI 
has the discretion to charge fees to the applicant for preparation of the records at issue, which 
fees may be substantial in these circumstances.  The Commissioner provided a time estimate 
for location and retrieval, and for preparation, to guide the parties. 
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Statutes Considered:  Freedom of Information and Protection of Privacy Act, RSPEI 1988, 
    c F-15.01, s. 2, 6, 7, 8, 50, 52, 65, 66, 68(1.1); the Ambulance  
    Services Act, RSPEI 1988, c A-10.01, s. 15 
 
Decisions Considered: Edmonton Police Service v. Alberta (Information and Privacy 

Commissioner), 2009 ABQB 593 (CanLII) 
    Canada (Information Commissioner) v. Canada (Minister of 

National Defence), 2011 SCC 25, [2011] 2 SCR 306 
    Dagg v. Canada (Minister of Finance), [1997] 2 SCR 403, 1997 

CanLII 358 (SCC) 
    Order No. FI-15-010, Prince Edward Island (Justice and Public 

Safety) (Re), 2015 CanLII 98416 (PE IPC)    
    Order FI-15-011, English Language School Board (Re), 2015 CanLII 

98413 (PE IPC)     
    Order No. FI-16-003, English Language School Board (Re), (08 April 

2016), Charlottetown FI-16-003 (PE IPC) 
    Order FI-11-001, Prince Edward Island (Department of Agriculture) 

(Re), 2011 CanLII 91839 (PE IPC) 
     
 
     
 I. BACKGROUND 
 

[1] An applicant (“the Applicant”) made an access request under section 7 of the Freedom 

of Information and Protection of Privacy Act, RSPEI 1988, c F-15.01 (the AFOIPP Act@) to 

Health PEI  (the APublic Body@), for Island Emergency Medical Services (“Island EMS”) 

ambulance response times of all calls in the Souris area for a six month period, up to 

the date of the request:  June to November, 2014.  The Applicant requested that the 

Public Body indicate whether an ambulance, RRV [rapid response vehicle], or both, 

were involved, and to provide both response times, if two.  

 

[2] The Public Body advised the Applicant that it did not hold the information the Applicant 

was requesting and directed the Applicant to the Island EMS website.  The Public Body 

informed the Applicant that Island EMS posts provincial response times on a quarterly 

basis.  
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[3] The Applicant requested a review of the Public Body’s decision relating to his access 

request, indicating that the information on the Island EMS website was not the 

information that the Applicant had requested. 

 

[4] During the course of the review, it was established that completed patient care report 

forms (“PCR’s”), provided to the Public Body by Island EMS on a monthly basis, contain 

information that may respond to the Applicant’s request, including when a call for an 

ambulance is received, and when an ambulance arrives at the scene.  However, the 

Public Body indicated that providing the PCR’s applicable to Souris, taken from the large 

total number of PCR’s in its custody, would be an onerous task, and that each PCR 

would require extensive severing of personal information related to the patient.    

 

II. RECORDS AT ISSUE 

 

[5] The records at issue (“the records”) are PCR’s, which include information about the 

patient, the response times, the treatment and assessment, observations of air way, 

vital signs, IV’s and medication.  The PCR’s contain the following response time 

information: 

$ the time the call for an ambulance was received  
$ the time the ambulance left its base location  
$ the time the ambulance arrived on scene  
$ the time the ambulance attended to the patient  
$ the time the ambulance left the scene 
$ the time the ambulance arrived at the destination  

 

 III. JURISDICTION 
 

[6] The Information and Privacy Commissioner is responsible for monitoring how the FOIPP 

Act is administered, and ensuring that its purposes are achieved.  Section 66 requires 

the Commissioner to issue an order following her review, and stipulates the options 
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available to the Commissioner relating to access decisions.  Section 50 of the FOIPP Act 

describes functions of the Commissioner in carrying out her responsibilities, including 

the Commissioner's responsibility to bring any failure by a public body to assist 

applicants under section 8 to the attention of the head of a public body: 

 
50. (1) In addition to the Commissioner=s functions under Part IV, with 
respect to reviews, the Commissioner is generally responsible for 
monitoring how this Act is administered to ensure that its purposes are 
achieved, and may 

 . . . 
(g) bring to the attention of the head of a public body any failure 
by the public body to assist applicants under section 8; . . . 

 . . . 
(2) Without limiting subsection (1), the Commissioner may investigate 
and attempt to resolve complaints that 

(a) a duty imposed by section 8 has not been performed; 
 

IV. ISSUES 

 

[7] The issues to be determined in this review are as follows: 

 

Issue 1:   Are there records responsive to the Applicant’s request for access, to which 
the Applicant has a right of access, in the custody or under the control of the Public 
Body, pursuant to section 6 of the FOIPP Act? 

 
Issue 2:   Is the Public Body obliged to create a record, and did the head of the Public 
Body make every reasonable effort to assist the Applicant by responding to him openly, 
accurately and completely, pursuant to section 8 of the FOIPP Act? and 

 
Issue 3:   Would retrieving and preparing responsive records to the request 
unreasonably interfere with the operations of the Public Body to the extent that I may 
authorize the head of the Public Body to disregard the request for access, pursuant to 
section 52 of the FOIPP Act? 
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 V. BURDEN OF PROOF 

 

[8] Section 65 of the FOIPP Act places the burden of proof on different parties during an 

inquiry into a decision of a public body relating to a request for access to information.  

Although the burden to prove a public body has satisfied its obligations under section 8 

in its duty to assist an applicant is not specified under section 65, previous decisions 

have established that it is the public body’s burden.  The Alberta Information and 

Privacy Commissioner explains this in Edmonton Police Service v. Alberta (Information 

and Privacy Commissioner), 2009 ABQB 593 (CanLII), at paragraph [53], wherein he 

states:  

 
[53] As recognized by the Commissioner, it would be impractical to 
require the head of a public body to either conduct or supervise the 
searches mandated by FOIPP. This obligation can be delegated. However, 
the public body must be in a position to establish that reasonable efforts 
were taken to search records in order to be able to respond openly, 
accurately and completely to the request. It follows that the person to 
whom the obligation is delegated must be in a position to provide 
evidence sufficient to establish what was done.  
 

 
[9] I agree that, quite logically, it is a public body’s burden to prove it has sufficiently met 

its obligations under section 8 of the FOIPP Act to reasonably assist an applicant by 

responding openly, accurately and completely.  Similarly, it is also a public body’s 

burden to prove its claim that retrieving and preparing responsive records to an access 

request would unreasonably interfere with its operations, pursuant to section 52. 

 

VI. DISCUSSION AND ANALYSIS OF THE ISSUES 

 
Issue 1:   Are there records responsive to the Applicant’s request for access, to which 
the Applicant has a right of access, in the custody or under the control of the Public 
Body, pursuant to section 6 of the FOIPP Act? 
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[10] Subsection 6(1) of the FOIPP Act states that an applicant has a right of access to any 

record in the custody or under the control of a public body.  An issue of this review is 

whether there exist records requested by the Applicant that are under the custody or 

control of the Public Body. 

 

[11] The Supreme Court of Canada, in Canada (Information Commissioner) v. Canada 

(Minister of National Defence), 2011 SCC 25, [2011] 2 SCR 306, accepts a two-question 

test to assess whether records are "under the control" of a public body:  (1) do the 

contents of the document relate to a departmental matter? and (2) could the 

government institution reasonably expect to obtain a copy of the document upon 

request? 

 

[12] The Public Body was asked to apply the two-part test to determine whether any records 

responsive to the Applicant’s request are under its control.  The Public Body submitted 

that the test does not apply, as the information requested by the Applicant is not under 

the Public Body’s control.  The Public Body submits: 

  

 The service in question is provided by a third party contractor and the 
relationship between the parties, including information and records of 
the service contracted for, is set out in the Ground Ambulance Service 
Agreement itself. The Agreement was signed in 2006 between the 
Department of Health (DOH) and Island Emergency Medical Services 
(IEMS). When Health PEl (HPEI) was created in 2010 the DOH assigned 
the management of the agreement and its contents to HPEI. 

 The contract specifically states that the DOH/HPEI only has authority to 
access such records and information as is specifically authorized in the 
contract. Other records may be ''viewed'' only. Subsection 2.11 of the 
contract along with Schedule "A" specifies what records IEMS is required 
to provide to DOH/HPEI. These include:  

1.  Chute Time Performance - time from when a call is 
received in 911 to when an ambulance is dispatched (A 
Response Time would include Chute Time as well as arrival 
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time at the site, time on site providing care and time to an 
emergency department if required) 

 
2.  Patient Care Protocol Performance - this is a monthly 

medical audit conducted by the IEMS Medical Advisor 
where calls are reviewed to ensure patient care protocols 
are being followed -deviations from protocol are reported 
to HPEI quarterly 

 
3. Completed Patient Care Report forms - provided to HPEI 

monthly 
 
4. Completed Incident Reports forms - provided to HPEI 

within 2 business days of the incident 
 
5. Employee certification for IEMS employees requiring EMT 

certification.  
 
 The information requested in the FOIPP request is not information that is 

specified as information that HPEI is entitled to receive copies of and 
without such entitlement HPEI has no right of access to and has no 
authority over it and would not have reasonable expectation to receive. 
HPEI can't be said to have control over records/information it has no 
ownership of or authority to access. 

 

 Records in Electronic Form 

[13] I agree with the Public Body that there is no statistical report in its custody that would 

respond to the Applicant’s access request.  However, the question arose as to whether 

the Public Body has access to records that would contain the raw data the Applicant is 

seeking.  The Applicant pointed out other jurisdictions where access to raw data, in 

electronic form, had been given.  The Public Body advised as follows: 

 
The raw data located by Health PEl was not in electronic form within 
Health PEl's custody and control. Health PEl made inquiries to the third 
party contractor as to whether or not the raw data could be acquired by 
Health PEl in electronic form and was advised that the raw data is only 
available in hard-copy/paper form, which is filled out manually. While 
most, if not all, other provinces have electronic recording for this type of 
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raw data, such data is not currently electronically recorded in Prince 
Edward Island. The third party contractor, in collaboration with Health 
PEl, is in the process of acquiring the ability to electronically record and 
track such data, but it is not yet in existence here.  

 

[14] The Public Body was asked to provide specifics of its inquiries to Island EMS for access 

to raw data in electronic form.  In response, the Public Body states: 

 
The lack of availability of electronic data on the ground ambulance 
service has been recognized as an ongoing issue and one of the key 
driving factors behind government moving to invest a computer assisted 
dispatch system. As part of due diligence in responding to this Applicant, 
Health PEl inquired with the third party contractor to see if any 
component of the information requested was available in electronic 
format and was told that a manual paper process was currently used to 
manage this information.   . . . 

 

[15] The Applicant resisted the Public Body’s statement that the raw data sought did not 

exist in electronic form at all.  The Applicant suggested the possibility that each call 

received by Island EMS may be placed in a computer database.  However, I accept the 

Public Body’s evidence that it is unable to obtain access to the requested information, 

from Island EMS, in electronic form. 

 
[16] While the Public Body confirmed that it does not have access to records in electronic 

form that would be responsive to the Applicant’s request, it did advise that such 

information would be available in future: 

  
 As the Applicant has pointed out, Alberta as well as other Canadian 

jurisdictions report response times on their websites. However, other 
jurisdictions including Alberta have implemented automated dispatch 
systems which electronically record response times rather than the 
manual system IEMS currently has in place. IEMS will be implementing an 
electronic dispatch system in the fall of 2015. Health PEl will be 
supporting IEMS financially with the implementation of the system and 
HPEI will include reporting standards as part of the funding agreement. 
Response times will be part of the reporting standards. Therefore, by late  
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fall 2015, HPEI will be able to provide the Applicant with the type of 
information he requested.  

 

 In fact, the Public Body has since initiated the promised CAD system.  However, the 

initial report only covers the time period of October 1 to 31, 2015, which is well beyond 

the time period for which the Applicant seeks records. 

 

[17] Applying the test set out in Canada (Information Commissioner) v. Canada (Minister of 

National Defence), supra, the raw data collected by Island EMS relates to a public body 

matter, specifically, the provision of ambulance services on Prince Edward Island.  

However, I find that the Public Body cannot reasonably expect to obtain a copy of the 

raw data from Island EMS, in electronic form.  Therefore, I find that the Public Body 

does not have custody or control of raw data in electronic form that would be 

responsive to the Applicant’s request.  The following paragraphs address the question 

of whether such records exist in paper form. 

     

 Records in Paper Form 

[18] Section 2 of the FOIPP Act sets out the purposes of the FOIPP Act, which include the 

right of an applicant to access any record in the custody or under the control of a public 

body.  The contract between Island EMS and the Public Body includes the following 

clauses relating to records: 

. . . 
2.11 Required Contractor Records and Reports 
 
 The following records and reports of Island EMS are the property 

of Island EMS, but shall be made available to DOH as follows: 
 

(1) A completed Patient Care Report (“PCR”) form for each 
Call, which DOH shall treat and maintain as confidential, 
shall be submitted to DOH on the 15th day of the following 
month.  The “PCR” form shall be in such format as is 
approved by the EMS Board from time to time. 
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. . . 
(3) All reports necessary to comply with Schedule “A” of this 

agreement and the Emergency Medical Services 
Regulations.  Island EMS acknowledges receipt of the 
Regulations.  Performance Standards and Performance 
Criteria will be complied with in relation to the fleet. 

 

[19] The Applicant argues that the raw data contained in the PCR’s are responsive to his 

request, and that this raw data would be sufficient to evaluate the response times that 

he is looking for.  He specifically states, 

 
If these forms [PCR’s] contain 

1. when the call for an ambulance was received and 
2. when the ambulance arrived on the scene, 

then this is the information I am seeking and it is held by HealthPEI. 
 
 

[20] Pursuant to section 15 of the Ambulance Services Act, RSPEI 1988, c A-10.01, a PCR 

must be completed by every emergency medical technician who provides ambulance 

services to a patient.  As noted above, the PCR includes information about ambulance 

response times.  A copy of all completed PCR’s must be provided to the Minister of 

Health and Wellness or delegate.  The Public Body states that upon its creation in 2010, 

the Minister of Health and Wellness assigned the management of the agreement with 

Island EMS and its content to the Public Body. 

 

[21] As noted above, through the provision of the PCR’s, the Public Body receives details of 

every ambulance service, including the following response time information: 

$ the time the call for an ambulance was received  
$ the time the ambulance left the base location 
$ the time the ambulance arrived on scene  
$ the time the ambulance attended to the patient  
$ the time the ambulance left the scene 
$ the time the ambulance arrived at the destination  
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I agree with the Applicant, that the information he seeks in his access request is 

contained within the PCR’s. 

 
[22] During the course of the review by this office, and on request, the Public Body 

conducted a search for the PCR’s.  The Public Body reports on the results of its search, 

as follows: 

 
Health PEl conducted an additional search as requested, and determined 
that there was raw data available to Health PEl that might potentially be 
able to provide some information related to the Applicant's request. It 
was also determined the raw data was not provided to Health PEl for the 
purpose for which the Applicant was seeking the information, that it was 
a secondary piece of information located on documents (Patient Care 
Reports) filled out and provided to Health PEl as part of the third party 
service contract, and the accuracy and completion of the raw data were 
questionable.  . . .   

 

[23] While statistics of Island EMS ambulance response times may not be under the control 

of the Public Body, the PCR’s are clearly in the custody and control of the Public Body. 

Applying the test set out in Canada (Information Commissioner) v. Canada (Minister of 

National Defence), supra, the contents of the PCR’s relate to a public body matter, 

namely, the provision of ambulance services across this province.  Further, the Public 

Body can reasonably expect to obtain a copy of the PCR’s upon request.  Indeed, they 

are provided to the Public Body by Island EMS as a matter of course. 

   

[24] The Public Body was asked to consider providing the Applicant with the PCR’s 

containing the raw data.  In response, the Public Body submits: 

 
. . . While there is a contractual requirement for Island Emergency 
Medical Services (IEMS) to provide HPEI with a copy of PCR the reality is 
that these come to Health PEl once a month. They are sorted by date 
only not by location, by call type (911 response call or transfers) or by 
postal code. HPEI receives a banker's box of PCRs per month (over 1400). 
All information on the PCR, including response times, is recorded 
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manually by Paramedics. These are subject to error and legibility can be 
an issue. 

 

[25] The Public Body questions the accuracy of the information contained in the PCR’s, and 

appears to submit this inaccuracy as a reason not to provide access to the PCR’s.  The 

Public Body submits: 

 
. . . the raw data is in the form of hand-written notations located on 
Patient Care Reports ("PCR"s) that are filled out by the third party 
contractor's employees on an individual service-provision basis. It was 
noted that the notations are not mandatory and may or may not be filled 
in, and may or may not be accurate with no way to determine accuracy. 
 
 

[26] In response, the Applicant states that he is aware of and provided evidence that a third 

party who requested similar information subsequent to his request received the 

requested information.  The Applicant submits, 

 
. . . on January 9, 2015 [a third party] was discussing an enclosed press 
release (about ambulance service in the Souris area) with Steve Bruce of 
CBC Charlottetown. I asked [a third party] what he could remember from 
this conversation. . . . His point was that CBC quickly received response 
time information such as outlying calls from HealthPEl despite HPEI's 
contention that they do not hold this information.  

 

[27] The Public Body did not direct me to a provision of the FOIPP Act that would permit it 

to withhold records from the Applicant in this review on the basis that the records are 

not mandatory, or that the information contained therein is not accurate.  The 

mandatory nature of PCR’s is provided for in section 15 of the Ambulance Services Act.  

In addition, the contract between the Public Body and Island EMS, in describing the 

actions to be carried out by the parties, indicates that the notations on the PCR form 

are mandatory, the form must be completed for each call, and all call forms must be 

submitted to the Public Body on a monthly basis.  Further, all reports must comply with 

Schedule “A” to the contract, which indicates that the performance standard of Island 



 

 Page 13 of 26 

EMS for a call report form, or PCR, is 98% accuracy and completeness.  I find that the 

provision of PCR’s by Island EMS to the Public Body is mandatory, and that the contract 

between Island EMS and the Public Body provides for a high level of accuracy. 

 

 [28] Based on the foregoing, including the contents of the PCR’s, I find that, pursuant to 

section 6 of the FOIPP Act, the PCR’s are records responsive to the Applicant’s request 

for access, to which the Applicant has a right of access, and that they are in the custody 

and under the control of the Public Body.  

 

Issue 2:   Is the Public Body obliged to create a record, and did the head of the Public 
Body make every reasonable effort to assist the Applicant by responding to him openly, 
accurately and completely, pursuant to section 8 of the FOIPP Act?  

 

[29] The second issue before me is whether the Public Body failed to meet its duty to assist 

the Applicant by refusing to provide access to specific information the Applicant seeks.  

As part of its duty to assist, the Applicant submits that the Public Body should create a 

record out of the PCR’s, which are already in the Public Body’s custody and control. 

 

 Creating a Record 

[30] The Public Body states that it considered creating a record from the raw data in its 

possession, as follows: 

 
. . .   Despite the reservations about the nature and accuracy of the 
information, Health PEl then considered the duty set out in subsection 
8(2) of the Act around creating a record. 

 

[31] Subsection 8(2) of the FOIPP Act extends a public body’s duty to assist by requiring a 

public body to create a record for an applicant, if the circumstances of this subsection 

are fulfilled: 

 
8.  (2) The head of a public body shall create a record for an applicant if 



 

 Page 14 of 26 

 (a) the record can be created from a record that is in electronic 
form and in the custody or under the control of the public body, 
using its normal computer hardware and software and technical 
expertise; and 

 (b) creating the record would not unreasonably interfere with the 
operations of the public body.  

 

[32] The Public Body argued that there are limits to its duty to create records under 

subsection 8(2) of the FOIPP Act, and that it did not have a duty to create a record of 

the statistics being requested by the Applicant.  The Public Body submits: 

 
In the present instance, although the actual information the Applicant 
was seeking was not a record that was within the control of Health PEI. 
However, Health PEI did make reasonable efforts to determine whether 
or not there was any information in existence within the control of 
Health PEl of the nature requested by the Applicant, and looked at 
whether or not a record could or should be created.  
 
Subsection 8(2) requires a public body to create a record in certain 
instances, but puts limitations on when there is a duty to create a record. 
The duty is only if a) the record can be created from a record that is in 
electronic form and in the custody or under the control of the public 
body, using its normal computer hardware and software and technical 
expertise and b) creating the record would not unreasonably interfere 
with the operations of the public body. 
 
 

[33] The Public Body concluded that the criteria set out in subsection 8(2) of the 

FOIPP Act was not present for the purposes of creating a record from the raw 

data responsive to the Applicant’s access request: 

 
With respect, it is Health PEI's position that subsection 8(1) is not an 
unlimited duty that requires a public body to take every measure 
possible to assist an applicant or to create a record where one does not 
exist. Rather, what subsection 8(1) requires is every "reasonable effort" 
to be taken. It is Health PEl's position that subsection 8(2) puts 
limitations on the extent of effort that is "reasonable", and does not 
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require a public body to go to any or all extents to create a record in 
order to provide a record of the information requested by an applicant.  
 
  

[34] I agree with the Public Body that it is not required to create a record responsive to the 

Applicant’s request in the circumstances of this review.   Subsection 8(2) of the FOIPP 

Act requires that the original record be in electronic form.  I have already found that the 

Public Body is not in custody or control of electronic records responsive to the 

Applicant’s request.  With regard to the paper records in the Public Body’s custody and 

control, the PCR’s, the Public Body’s obligation is merely to provide the records that are 

responsive to the Applicant’s request, and this does not include a requirement to create 

an entirely new record from information contained in the PCR’s.   However, I note that 

a public body is not prevented from creating a record in circumstances it deems as 

appropriate, and that public bodies occasionally exercise their discretion to do so. 

 

[35] The question remains as to whether the Public Body has fulfilled its duty to assist the 

Applicant, in the processing of the Applicant’s access request.  In Dagg v. Canada 

(Minister of Finance), [1997] 2 SCR 403, 1997 CanLII 358 (SCC), at paragraph 61, the 

Supreme Court of Canada describes access to information laws as a means for 

facilitating democracy, and elaborates as follows: 

 
61 . . . It does so in two related ways.  It helps to ensure first, that 

citizens have the information required to participate meaningfully 
in the democratic process, and secondly, that politicians and 
bureaucrats remain accountable to the citizenry.  As Professor 
Donald C. Rowat explains in his classic article, “How Much 
Administrative Secrecy?” (1965), 31 Can. J. of Econ. and Pol. 
Sci. 479, at p. 480: 

  
 Parliament and the public cannot hope to call the 

Government to account without an adequate 
knowledge of what is going on; nor can they hope 
to participate in the decision-making process and  
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 contribute their talents to the formation of policy 
and legislation if that process is hidden from view. 

 
  

[36] The importance of the rights contained in the FOIPP Act, which, as noted above, have 

been expressed as democratic rights, is exemplified by the fact that a public body’s duty 

to assist an applicant is a mandatory duty.  A public body must make every reasonable 

effort to assist applicants, and to respond to each applicant openly, accurately and 

completely [s. 8(1)]. 

   

[37] The level of importance of this right is also reflected in the legislated responsibilities of 

the Information and Privacy Commissioner, who may bring any failure by a public body 

to assist applicants under section 8 to the attention of the head of a public body [s. 

50(1)(g) of the FOIPP Act], and may investigate and attempt to resolve complaints that a 

duty imposed by section 8 has not been performed [s. 50(2)(a)]. 

 

 [38] The standard test to determine whether a public body’s duty to assist an applicant has 

been satisfied is “reasonableness” [Order No. FI-15-010, Prince Edward Island (Justice 

and Public Safety) (Re), 2015 CanLII 98416 (PE IPC) at para 55].  Therefore, to meet the 

expected standard of the duty to assist an applicant when processing an access request, 

a public body must be able to show that it reasonably met the requirements set out in 

sections 6 to 13 of the FOIPP Act.  Meeting the requirements of these sections 

contributes to a public body meeting the standard of reasonableness in responding 

openly, accurately and completely. 

 

 Responding Openly, Accurately and Completely    

[39] The Public Body argues that it has sufficiently met its duty to assist the Applicant, and 

states that it recognizes this duty, takes it seriously, and makes every reasonable effort 

to comply, pursuant to subsection 8(1) of the FOIPP Act.  
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[40] One of the requirements of a public body’s duty to assist under subsection 8(1) of the 

FOIPP Act is to respond to each applicant openly; in other words, to have open 

communication with the applicant.  I speak to this aspect of a public body’s duty in 

Order No. FI-15-011, English Language School Board (Re), 2015 CanLII 98413 (PE IPC): 

  

[84] Sections 9 to 12 of the FOIPP Act list required elements of a 
public body’s response to an applicant, including the time limit 
for responding, and the contents of a response.  In keeping with 
the intent of the FOIPP Act, the administrative guidance in these 
sections of the FOIPP Act reflect an obligation of a public body to 
keep an applicant fully informed of its actions throughout the 
stages of processing the access request.  Evidence of the 
existence of the required elements contributes to the 
determination of whether a public body met its duty of being 
open, accurate, and complete. 
 
 

[41] In Order No. FI-16-003, English Language School Board (Re), (08 April 2016), 

Charlottetown FI-16-003 (PE IPC), I repeat commentary from previous orders of this 

office on the issue of a public body’s duty to communicate: 

 
[125] I first discussed the duty of public bodies to communicate with 

applicants in Order No. 03-001, Department of Development and 
Technology, Re, 2003 CanLII 52558 (PE IPC), the first order of this 
office.  Later, in Order No. FI-11-002, Prince Edward Island 
(Department of Agriculture) (Re), 2011 CanLII 91841 (PE IPC), at 
paragraph [105], I stated, as follows: 

  
 [105] The underpinnings of public bodies' duty to 

engage in discussions with applicants and to assist 
in narrowing requests flow naturally from the 
circumstances of each access request.  A public 
body is the party that has the background 
knowledge and familiarity, not only with the 
records in its possession, but also with the FOIPP 
Act and its Regulations.  An applicant is at a 
disadvantage as a newcomer to this process, and it 
is up to the public body to guide the applicant.  I 
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  find that this is an integral part of a public body's 
duty to assist applicants ... 

   
 In the circumstances of this access request, by not providing the 

Applicant with fuller reasons as to why some records, or 
information within some records, were being withheld, the Public 
Body failed in its duty to assist the Applicant.  I expect that, in 
future, the head of the Public Body will provide this necessary 
detail to those who request access to records in the Public Body’s 
custody and control.  

 
 

[42] The Public Body informed the Applicant in its decision letter that it did not hold the 

information being requested, and directed the Applicant to the Island EMS website, 

where, it stated, provincial response times are posted on a quarterly basis.  However, it 

is clear from the Applicant’s request that he was interested in information relating 

specifically to the town of Souris.  Provincial statistics would not satisfy the Applicant’s 

request.   

 

[43] The Public Body produced no correspondence or recorded interactions between it and 

the Applicant.  The Public Body provided no evidence to establish that it communicated 

openly with the Applicant beyond informing him that it did not hold any records 

responsive to his request.  The Public Body submits, 

 
The reasons provided were that the service in question is provided by a 
private third party contractor, pursuant to a contract between that 
company and Government of PEl (Health PEl was delegated management 
of this contract by Government). The contract terms determine what 
information is to be provided to or able to be accessed by Government, 
and what information is the sole property of the third party contractor. 
The information requested by the Applicant was not information that 
was required to be provided to or available to be accessed by 
Government. Therefore, Health PEl did not have possession or control, 
nor any authority over, the information/records requested by the 
Applicant. The Applicant was referred directly to the third party 
contractor to seek the requested records. 
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[44] As noted in FI-16-003, supra, above, the Public Body, not the Applicant, is in the 

position of knowing what records are in its custody and control.  The Applicant is largely 

in the dark.  The Public Body has oversight of Island EMS for the critical ambulatory 

service for the citizens of Prince Edward Island.  As such, the Public Body is responsible 

for the information it collects, uses, discloses and maintains in relation to this service.  

The Public Body is presumed to be aware of the records in its custody and control, and 

the contract between the Public Body and Island EMS, a copy of which was provided by 

the Public Body for the purposes of this review, contains a detailed description of the 

records Island EMS is required to provide to the Public Body, including call reports, 

reports on performance standards, incident reports, medical audit reports and any 

other ad hoc reports reasonably requested by the Public Body, from time to time. 

 

[45] If the Public Body had communicated openly with the Applicant, it may have become 

quickly apparent that the PCR’s exist, and that these records may satisfy the Applicant’s 

request.  However, there is no indication that any such communication occurred 

between the Public Body and the Applicant.  Based on the foregoing, I find that the 

Public Body did not respond to the Applicant openly while processing the Applicant’s 

access request. 

   

[46] Under subsection 8(1) of the FOIPP Act, a public body must also show that it responded 

accurately and completely.  For a response to be complete, an adequate search for 

records must be conducted.  In Order FI-15-011, supra, at paragraph [81], I state: 

 
[81] . . . The measurement for an adequate search is based on 

reasonableness.  The evidence required to establish a reasonable 
search includes who conducted the search, the steps taken to 
identify and locate the responsive records, the scope of the 
search, and the reasons the public body believes that all 
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 responsive records have been identified. [Order No. FI-11-001, 
supra, at para 19]. 1 

 

[47] It appears that the Public Body interpreted the Applicant’s initial request as a request 

for statistical data, and not records of raw data, and, thus, the Public Body did not carry 

out a search for records.  The Public Body informed the Applicant that it did not hold 

the information being requested.  The Public Body submits, 

 
. . . it is Health PEl's position that the duty to assist has been met by 
Health PEl in the current instance. Health PEl conducted a search for the 
requested records and determined that Health PEl did not have such 
records within its custody or control and, if such records did in fact exist, 
they were in the possession and control of a third party and Health PEl 
did not have legal authority to acquire such information or records. 
Health PEl informed the Applicant of this, along with the reasons for this 
decision, in a timely fashion.  

 

[48] In the normal course of a review by this office, a public body provides evidence of its 

search for records.  Such evidence typically includes completed access request review 

forms used to document and demonstrate a reasonable search of all repositories where 

records relevant to the subject of the request might be located.  In this particular 

review, the Public Body has provided no evidence to establish that a search for records 

was carried out at all, beyond merely stating it as fact.  As a result of the lack of 

evidence relating to a search for records, I find that the Public Body has not produced 

the evidence necessary to prove that it responded to the Applicant accurately and 

completely while processing the Applicant’s access request. 

 

[49] Based on the evidence provided by the parties, and based on my review of the duties of 

the Public Body in assisting the Applicant, I find that the Public Body did not fulfill its 

                                                 
1 Order No. FI-11-001, Prince Edward Island (Department of Agriculture) (Re), 2011 CanLII 91839 (PE IPC) 
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duty to assist the Applicant in processing the access request.  At this time, however, 

there will be no order resulting from this finding.  

 

Issue 3:   Would retrieving and preparing responsive records to the request 
unreasonably interfere with the operations of the Public Body to the extent that I may 
authorize the head of the Public Body to disregard the request for access, pursuant to 
section 52 of the FOIPP Act? 

 

[50] The Public Body explained that providing the records containing the raw data to the 

Applicant would be more onerous than creating a record, due to the amount of 

personal information that would need to be redacted from the records before providing 

the Applicant access to the information being sought.  In addition, the Public Body 

argues that the volume of responsive records is so large, that it does not have the 

resources necessary to process them.  The Public Body submits, 

   
 In order for HPEI to provide the Applicant with the data from PCRs based 

on the original request, for a six month period, we would have to 
manually go through over 8000 PCRs (6 banker boxes of records), find 
the PCRs from Souris, separate the 911 calls from transfers and enter the 
information into an Excel spread sheet. This would be very labor 
intensive. HPEI does not have the staff resources to do this work. HPEI 
believes that the criteria set out in subsection 8 (2) of the Freedom of 
Information and Protection of Privacy Act that are needed in order to 
require a record to be created are not present in this situation. 

 

[51] In addition, the Public Body submits, 

 
. . . the PCRs are provided to Health PEl on a monthly basis for all calls 
responded to in the province, sorted by day only (ie. one to two bankers 
boxes per month, depending on the number of calls/day that month). 
The result is a very large volume of records (approximately  
8000+ individual hard-copy/paper PCRs at two pages each) for the time 
frame covered by the Applicant's request.  

In order to create a record, Health PEl would have to go through each 
paper PCR individually to determine which ones met the criteria of 
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timeframe and location (Souris/Eastern Kings area only was requested), 
then locate and manually extract the noted times, if any, for call and 
attendance, extrapolate the noted times into estimated response times, 
and then create a record of the extracted data. This task would be very 
onerous, requiring extensive time and personnel resources and would 
unreasonably interfere with the daily operations of Health PEl.  

Consideration was also given to providing the raw data only by providing 
the PCRs themselves and allowing the Applicant to conduct the 
extrapolation. However, it was determined that this would be an even 
more onerous task as each PCR is 2 full pages of handwritten information 
detailing personal, private information about the individual patient and 
would require very extensive redacting in order to comply with 
protection of privacy requirements.  

After such considerations it was, and remains, Health PEl's position that 
Health PEl has met the duty to assist in as far as Health PEl was able and 
required to do so, and that the duty to assist by creating a record does 
not apply in this situation because the conditions set out in subsection 
8(2) of the Act are not met. Specifically, the raw data/information does 
not exist in electronic form in the custody or under the control of Health 
PEl, and in fact does not exist in electronic form at all, Health PEl cannot 
therefore create a record using its normal computer hardware and 
software and technical expertise from raw data in electronic form, and 
creating a record from the raw data in its present form would 
unreasonably interfere with the operations of Health PEL  

 
[52] It is important to note that section 52 of the FOIPP Act requires more than an 

unreasonable interference with a public body’s operations in order to result in an 

authorization by the Commissioner to disregard an access request: 

 
52. If the head of a public body asks, the Commissioner may authorize 
the public body to disregard any request made under subsection 7(1), if 
the request 
(a) would unreasonably interfere with the operations of the public 
body or amount to an abuse of the right to access, because of the 
repetitious or systematic nature of the request; or 

 (b) is frivolous or vexatious. [underline emphasis added] 
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[53] The Public Body has provided no evidence that the Applicant’s access request is either 

repetitious or systematic in nature.  Therefore, clause 52(a) of the FOIPP Act cannot be 

invoked to apply to this access request.   

 

[54] I find that the Public Body has records in its custody and control that are responsive to 

the Applicant’s access request, which records are PCR’s, and that I cannot authorize the 

Public Body to disregard the Applicant’s access request pursuant to section 52 of the 

FOIPP Act. 

 

[55] Despite my findings above, I point out that the Public Body has the discretion to charge 

fees to the Applicant for processing the access request, pursuant to subsection 6(3) of 

the FOIPP Act.  Both parties have presented estimates of the time that would be 

required to process the Applicant’s access request, as it relates to the records at issue.  

The following paragraphs provide a guide for the Public Body to the calculation of fees 

relating to the Applicant’s access request. 

 

 Supplementary Issue - Fee Estimate 

[56] The records at issue are contained in six banker’s boxes, one for each month.  Within 

the boxes, the PCR’s are divided into separate files, one file for each day of the month.  

The files contain all PCR’s completed in Prince Edward Island on the relevant date.  As 

the Applicant correctly points out, responsive information is contained in the upper 

three inches of the first page of the PCR.  I observed that the files are very well-

organized and straightforward to peruse from their location within the boxes.  This 

creates ease in identifying the responsive records among the total records in the file, as 

a searcher may simply flip through the PCR’s, searching for a Souris postal code.  As the 

Applicant states, the Souris area includes Elmira, Souris, St. Peter’s Bay and Cardigan, 

and four separate and distinct postal codes.   
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[57] Upon my request, the Public Body provided an estimate of the time that it would take 

to process the records at issue, the PCR’s, for the Applicant.  The Public Body estimated 

that it would take 6 hours and 30 minutes to process one week of PCR’s.  This would 

amount to 169 hours to process 6 months of PCR’s for the Applicant.  I find the Public 

Body’s time estimate to be excessive.  The Applicant responded with his own time 

estimate of 2 hours and 47 minutes to create a record from PCR’s from a one-week 

period, which would amount to approximately 72 hours for a period of 6 months.  

While the Applicant’s time estimate includes identifying codes (to determine whether 

the call was pre-arranged or an emergency) and recording times, this is not required of 

the Public Body, as I have already determined that the Public Body has no obligation to 

create a new record from the information in the PCR’s.  On the contrary, the Public 

Body’s only obligation is to retrieve the Souris area records from the files, sever them in 

accordance with the exceptions under the FOIPP Act, and copy them. 

 

[58] The Public Body states that there are approximately 8000 records in total, contained in 

six banker’s boxes.  In order to retrieve the records with Souris postal codes, a searcher 

would have to search through the top of the first page of each PCR to identify the 

relevant postal code.  This search, to be most accurate, would therefore need to be 

done four separate times, for each postal code.  While a searcher could review the top 

area of the first page of each PCR very quickly (I would estimate two seconds per PCR), 

this exercise would still take a significant amount of time given the number of PCR’s.  

The search for each postal code would take 16,000 seconds (8,000 records at two 

seconds each), for a total search time of 64,000 seconds for the four postal codes.  This 

amounts to a location and retrieval time of approximately 18 hours.  

 

[59]   The Public Body’s time estimate must also include an amount for preparing and 

handling records for disclosure to the Applicant.  Evidence has been provided that 

approximately 4% of all ambulance calls relate to the Souris area.  This would result in 
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an estimated 320 records retrieved by the Public Body.  The Applicant has stated that 

he only requires information from the top three inches of the PCR.  I observe that only 

the top seven lines of the PCR’s relate to the Applicant’s request.  Some of this 

information will require severing due to exceptions under the FOIPP Act.  I estimate 

that two minutes per page will be adequate time to sever each record, for a total 

estimate of 640 minutes (320 records at two minutes per page, first page only).  

Therefore, I estimate the Public Body would require 10 hours, 40 minutes to prepare 

and handle the records for disclosure to the Applicant. 

 

[60] I have estimated a total of 28 hours, 40 minutes, for the Public Body to process the 

Applicant’s access request.  The Public Body is also entitled to charge the Applicant for 

photocopies.  I find that this amount of process time would not interfere significantly 

with the Public Body’s operations. 

 

VII. FINDINGS 

 

[61] I find that the PCR’s are records to which the Applicant has a right of access, pursuant 

to section 6 of the FOIPP Act, as they are responsive to his request, and in the custody 

and control of the Public Body. 

  

[62] I find that the head of the Public Body did not meet his duty to assist the Applicant 

under subsection 8(1) of the FOIPP Act, by making every reasonable effort to assist the 

Applicant, and to respond to the Applicant openly, accurately and completely when 

processing the Applicant’s request for access to information. 

 

[63] I find that retrieving and preparing responsive records to the Applicant’s access request 

would not unreasonably interfere with the operations of the Public Body to the extent 

that I may authorize the head of the Public Body to disregard the request for access 
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pursuant to section 52 of the FOIPP Act.  Further, I find that an accurate time estimate 

for locating, retrieving, preparing and handling the records at issue is 28 hours, 40 

minutes. 

 

VIII. ORDER 

 

[] I ORDER the head of the Public Body to issue a decision letter to the Applicant, pursuant 

to section 9 of the FOIPP Act, relating to providing the PCR’s in the Public Body’s 

custody and control, which have been found to be responsive to the Applicant’s 

request.  The head of the Public Body may exercise his discretion to provide a fee 

estimate to the Applicant, in accordance with the provisions of the FOIPP Act, guided by 

the time estimate for location, retrieval, preparation and handling provided herein.   

 

[] I thank both parties for their submissions.  According to subsection 68(1.1) of the FOIPP 

Act, the Public Body shall not take any steps to comply with this order until the end of 

the time for bringing an application for judicial review of the order under section 3 of 

the Judicial Review Act, R.S.P.E.I. 1988, c. J-3.  

 

 

 

________________________________ 

Karen A. Rose 
Information and Privacy Commissioner 

 


