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Summary: An applicant sought a review of a request for access to information held by the 

Department of Environment, Labour and Justice, as it was then referred to, 
related to emails with a subject line that contains the words ‘Policy and 
Procedure question’ sent and received during the month of July, 2010.  The 
Department of Environment, Labour and Justice provided partial access to the 
responsive emails, but withheld some information on the basis of clause 19(1)(b) 
of the Freedom of Information and Protection of Privacy Act, as the information 
originated from other provincial governments, was provided in confidence, and 
those provincial governments did not consent to disclosure of the information.  
The Commissioner found that the Department of Justice and Public Safety, as it 
is now referred to, properly applied clause 19(1)(b) of the Freedom of 
Information and Protection of Privacy Act to sever the content of the email 
messages, and upheld the decision of the department to withhold this 
information from the applicant.  However, the Commissioner found that the 
email addresses and certain salutations severed from the emails, were not 
properly withheld under clause 19(1)(b) of the Freedom of Information and 
Protection of Privacy Act, as the email addresses were not provided in 
confidence, and one email address and corresponding salutations would not be 
revealed by the records at issue.   
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Statutes Considered:  Freedom of Information and Protection of Privacy Act, RSPEI 1988, 
    c F-15.01, s.7, 8(1), 19, 65, 68(1.1) 
 
Decisions Considered: Order F2004-018, 2005 CanLII 78666 (AB OIPC) 
    Order F13-01, British Columbia (Health) (Re), 2013 BCIPC 1  
    (CanLII) (BC OIPC) 
    Order PO-2249, Ontario (Health and Long-Term Care) (Re), 2004 

CanLII 56367 (ON IPC 
    Order No. FI-16-004, Department of Communities, Land and 

Environment (Re), (29 April 2016), Charlottetown FI-16-004 (PE 
IPC) 
Order F2011-009, 2011 CanLII 96580 (AB OIPC) 
Order F2008-027, 2009 CanLII 90943 (AB OIPC) 
Order F2012-24, 2012 CanLII 70616 (AB OIPC) 
Order PO-3536, Ontario (Community Safety and Correctional 
Services) (Re), 2015 CanLII 63997 (ON IPC) 

 
 

I.  BACKGROUND 

 

[1] An applicant (“the Applicant”) made an access to information request to the 

Department of Justice and Public Safety, formerly referred to as the Department of 

Environment, Labour and Justice (the "Public Body"), pursuant to section 7 of the 

Freedom of Information and Protection of Privacy Act, RSPEI 1988, c F-15.01 (the “FOIPP 

Act”).  As amended through the freedom of information process, the Applicant requests 

access to: 

 
1. Emails with subject lines that contain the words ‘Policy and Procedure question’ 

sent and received during the month of July 2010; 
2. Emails that relate, originated from, or were destined to the following addresses 

[name]@justice.gc.ca or [name]@justice.gc.ca for the period July 5, 2010 until 
July 31, 2010, with a number of keywords specified by the Applicant. 

  

[2] There are no records responsive to the second part of the Applicant’s request.  In 

response to the first part of the Applicant’s request, the Public Body located four 

responsive email threads, each representing a response from a separate provincial or 
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territorial jurisdiction to a request for advice that one provincial jurisdiction sent to 

twelve provincial and territorial government departments.   Each of the responsive 

emails contains the original request for advice in the thread.  The Public Body notified 

the five provincial and territorial government offices in the responsive records (the 

requesting province and the four responding provinces and territories) that it was 

considering disclosing the records, giving each an opportunity to consent to disclosure.   

 

[3] One province and two territories consented to disclosure of the email responses 

originating from their offices, and two provinces did not consent:  the sender and one 

responder.  The Public Body disclosed the information from the two territories and one 

province who consented, and withheld the information from the two provinces who did 

not consent, citing subsection 19(1) of the FOIPP Act, that disclosure would reveal 

information supplied in confidence from another government. 

 

[4] The Applicant requested a review of the Public Body’s decision by the Information and 

Privacy Commissioner, questioning the applicability of section 19 of the FOIPP Act to 

the records or parts of records that were withheld from disclosure. 

 

[5] The Applicant also claims that the Public Body did not properly handle the access 

request.  The evidence indicates that the Public Body responded to the Applicant=s 

access request openly, accurately and completely.  I found that there were no issues 

with the Public Body’s duty to assist the Applicant, pursuant to subsection 8(1) of the 

FOIPP Act.  As such, section 8 of the FOIPP Act is not an issue to this review. 

 

   II.  RECORDS AT ISSUE 

 

[6] The records at issue (“the Records”) are four email threads between the Public Body 

and twelve provincial and territorial government counterparts in other jurisdictions, 
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four of whom responded to a request for advice from one particular province.  The 

offices of British Columbia, Yukon Territory and Northwest Territories consented to the 

disclosure of their responsive email messages, and those were provided by the Public 

Body to the Applicant.  The offices of Newfoundland and Alberta did not consent to 

disclosure of their email messages; thus, these email messages were severed from the 

Records. 

 

 III.  ISSUE 

 

[7] There is one issue for my determination in this review: 

 

 Was the head of the Public Body correct in deciding that certain records at issue 
contain information that could reasonably be expected to reveal information supplied, 
explicitly or implicitly, in confidence by a government of another province, and, if so, 
did she properly withhold information within these records at issue, pursuant to 
clause 19(1)(b) of the FOIPP Act?  

 
  
 IV.  BURDEN OF PROOF 

 

[8] Section 65 of the FOIPP Act provides instruction regarding which party bears the burden 

of proof, as it lies with different parties, depending on which exception to disclosure 

under the FOIPP Act is at issue.  In a review of a public body’s decision relating to a 

request for access to information, the burden of proof is dependent on the type of 

decision made.  Section 65 states, 

 
65. (1)  If the inquiry relates to a decision to refuse an applicant 
access to all or part of a record, it is up to the head of the public body to 
prove that the applicant has no right of access to the record or part of 
the record. 
 
 (2)  Notwithstanding subsection (1), if the record or part of the 
record that the applicant is refused access to contains personal 
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information about a third party, it is up to the applicant to prove that 
disclosure of the information would not be an unreasonable invasion of 
the third party’s personal privacy.  
 
 (3)  If the inquiry relates to a decision to give an applicant access 
to all or part of a record containing information about a third party, 
 (a) in the case of personal information, it is up to the   
 applicant to prove the disclosure of the information would  
 not be an unreasonable invasion of the third party’s   
 personal privacy; and  
 (b) in any other case, it is up to the third party to prove   
 that the applicant has no right of access to the record or   
 part of the record. 

 

[9] Noting section 65 of the FOIPP Act, above, as it relates to the Records in this review, it is 

the Public Body's burden to prove that the Records contain information that could 

reasonably be expected to reveal information supplied, explicitly or implicitly, in 

confidence by a government of another province, pursuant to clause 19(1)(b) of the 

FOIPP Act, and that it properly withheld information in the Records from the Applicant. 

 

  V.  ANALYSIS OF THE ISSUE 

 

[10] The Public Body relies on clause 19(1)(b) of the FOIPP Act in its refusal to provide the 

Applicant with access to information within the Records.  Section 19 states, as follows: 

 
19. (1)  The head of a public body may refuse to disclose information 
to an applicant if the disclosure could reasonably be expected to 

(a)  harm relations between the Government of Prince Edward 
Island or its agencies and any of the following or their agencies:  

(i) the Government of Canada or a province or territory of 
Canada,  
(ii) the government of a foreign state, or  
(iii) an international organization of states; or  

(b)  reveal information supplied, explicitly or implicitly, in 
confidence by a government or an organization listed in clause (a) 
or its agencies. 
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  (2)  The head of a public body may disclose information referred 
to in clause (1)(a) only with the consent of the Minister in consultation 
with the Executive Council.  
 
 (3)  The head of a public body may disclose information referred 
to in clause (1)(b) only with the consent of the government or 
organization that supplies the information, or its agency.  
 
 (4)  This section does not apply to information that has been in 
existence in a record for 20 years or more.  

 

[11] Although section 19 of the FOIPP Act has not been considered in decisions of this office 

to date, Alberta has a similar provision in its freedom of information legislation, which 

has been considered many times, including the equivalent to our clause 19(1)(b). 

 

 Four Criteria of Clause 19(1)(b) of the FOIPP Act 

 

[12] Order F2004-018, 2005 CanLII 78666 (AB OIPC), and subsequent decisions of the Alberta 

Information and Privacy Commissioner, establishes and applies a process of analysis 

applicable to Alberta’s equivalent of clause 19(1)(b) of the FOIPP Act.  I agree with the 

Alberta Commissioner that in order to properly rely on the exception under clause 

19(1)(b) of the FOIPP Act, a public body must establish: 

 
  1.  a government or organization listed in clause 19(1)(a) of the FOIPP Act 

 supplied the information; 
 2.  the information was supplied in confidence, implicitly or explicitly; 

  3.  disclosure would reasonably be expected to reveal this information; and 
 4.  the information has been in existence in a record for less than 20 years. [para 

34] 
 

[13] The Applicant raises a concern that inaccurate information is contained in the 

email that originated from Newfoundland.  The Applicant states that the alleged 

inaccuracies are intentional, and constitute potential criminal offences relating 

to fraud, mischief and conspiracy.  
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[14] Former Commissioner Maria MacDonald confirmed to the Applicant that none of the 

Records include the Applicant’s name, and, in any event, that it is not relevant to the 

analysis of section 19 of the FOIPP Act whether or not the information being withheld is 

an applicant’s personal information.  I concur.  The sole conditions to be established are 

listed at paragraph [12] above, which does not include the accuracy of information.  

Therefore, I decline to provide further analysis relating to this concern raised by the 

Applicant. 

 

[15] During the course of the review, former Commissioner Maria MacDonald also 

confirmed to the parties that the first and fourth parts of the above four conditions 

have been met in the circumstances of this review.  The Records clearly indicate that 

the information has been in existence in the Records for less than 20 years, and that 

other provincial governments listed in clause 19(1)(a) of the FOIPP Act supplied the 

information to the Public Body.  Therefore, I am left to determine whether conditions 2 

and 3, listed above, apply to the Records.  My analysis follows. 

 

Was the information in the Records supplied in confidence, implicitly or explicitly, and 
would disclosure of information in the Records reasonably be expected to reveal this 
information? 
 

[16] In order to properly invoke clause 19(1)(b) of the FOIPP Act, the Public Body must show 

that the information in the Records was supplied in confidence, either explicitly or 

implicitly, and that disclosure of the information in the Records would reasonably be 

expected to reveal this information.  I will analyze the Records in two steps:  first, with 

regard to the email addresses and salutations; and, second, with regard to the content of 

the email messages. 
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 Email Addresses and Salutations 

[17] The Applicant raises a concern about his inability to access the identity of two of 

the recipients of the email originally sent by the Newfoundland office, to which 

he has particular interest.  The email domains of the email addresses of the 

unidentified recipients are severed from the Records, and the Applicant argues 

that government email addresses are within the public domain and cannot be 

redacted.   

 

[18] As noted at paragraph [12] above, in order to invoke clause 19(1)(b) of the 

FOIPP Act, the Public Body must also show that the disclosure of the severed 

information would reasonably be expected to reveal this information.  This is 

not so for the email address and salutations (the greeting and the closing) that 

identify the sender of the original email from the Newfoundland office.  The 

Applicant has provided clear evidence that this information is already in his 

possession.  Therefore, clause 19(1)(b) is not invoked for this information, and 

this information cannot properly be severed by the head of the Public Body 

pursuant to this clause.  My order will reflect this finding. 

 

[19] The requirement of clause 19(1)(b) of the FOIPP Act, that information be supplied in 

confidence by the extra-provincial government, has been discussed by other Information 

and Privacy Commissioners.  The British Columbia Information and Privacy Commissioner 

discussed this requirement in Order F13-01, British Columbia (Health) (Re), 2013 BCIPC 1 

(CanLII), which lists factors that may be considered to determine whether information was 

supplied in confidence.  I find these factors to be relevant to a determination under clause 

19(1)(b) of the FOIPP Act: 

   

[23]      What I must determine is whether other provincial governments 
supplied the information at issue in confidence.  Former Commissioner 
Loukidelis held in Order No. 331-1999[9] that for s. 16(1)(b) to apply “there 

http://www.canlii.org/en/bc/bcipc/doc/2013/2013bcipc1/2013bcipc1.html#_ftn9
http://www.canlii.org/en/bc/laws/stat/rsbc-1996-c-165/latest/rsbc-1996-c-165.html#sec16subsec1_smooth
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must be an implicit or explicit agreement or understanding of 
confidentiality on the part of both those supplying and receiving the 
information.”  He provided the following, non-exhaustive list of factors to 
consider when determining whether such an understanding exists: 
  

1. What is the nature of the information?  Would a 
reasonable person regard it as confidential?  Would 
it ordinarily be kept confidential by the supplier or 
recipient? 

2. Was the record prepared for a purpose that would 
not be expected to require or lead to disclosure in 
the ordinary course? 

3. Was the record in question explicitly stated to be 
provided in confidence?  (This may not be enough in 
some cases, since other evidence may show that the 
recipient in fact did not agree to receive the record 
in confidence or may not actually have understood 
there was a true expectation of confidentiality.)  

4. Was the record supplied voluntarily or was the 
supply compulsory?  Compulsory supply will not 
ordinarily be confidential, but in some cases there 
may be indications in legislation relevant to the 
compulsory supply that establish confidentiality.  
(The relevant legislation may even expressly state 
that such information is deemed to have been 
supplied in confidence.)  

5. Was there an agreement or understanding between 
the parties that the information would be treated as 
confidential by its recipient?  

6. Do the actions of the public body and the supplier of 
the record - including after the supply - provide 
objective evidence of an expectation of or concern 
for confidentiality?  

7. What is the past practice of the recipient public body 
respecting the confidentiality of similar types of 
information when received from the supplier or 
other similar suppliers? 
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[20] With regard to the Applicant’s request for email domain names, the Public Body 

responds, as follows: 

 

We considered the e-mail domain name/header field to be part of the 
record. If the provincial/territorial government agreed to disclose the 
record then their e-mail domain name/header field was provided. For 
the provincial governments that requested records not to be disclosed, 
we protected the e-mail domain name/header field information. In 
discussion with Alberta and Newfoundland and Labrador, they agreed 
with this position and requested it not to be disclosed.  

 

[21] In Ontario Order PO-2249, Ontario (Health and Long-Term Care) (Re), 2004 

CanLII 56367 (ON IPC), the issue of whether a list of participants at a meeting 

would be information excepted under Ontario’s section 15(b), the equivalent to 

clause 19(1)(b) of the FOIPP Act, was discussed, as follows:  

 
I am not convinced, however, that section 15(a) exempts the lists of 
participants to these meetings from disclosure.  Nothing before me 
suggests that the identity of the medical directors of provincial or 
territorial governments is in itself confidential information.  In general, 
therefore, I am unable to conclude that the disclosure of the names of 
the participants at these meetings could reasonably be expected to 
prejudice the conduct of intergovernmental relations by undermining the 
future conduct of these meetings. 

. . . 
Section 15(b) 
  
It is unnecessary to consider whether section 15(b) would apply to 
exempt the agenda, minutes and supporting documentation in the 
records from disclosure, as I have found this material exempt under 
section 15(a).  I have found that section 15(a) does not apply to exempt 
the list of participants from disclosure, however, and I will therefore turn 
a discussion of whether this information is nonetheless exempt under 
section 15(b). 
  
As set out in the representations of the Ministry, in order for a record to 
qualify for this exemption, an institution must establish that the records 
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reveal information received from another government, and that the 
information was received by the institution in confidence.   
  
The material before me does not support a conclusion that the identity 
of the government representatives attending these meetings was 
provided by the provinces and territories in confidence.  I therefore find 
that section 15(b) does not apply to exempt this information from 
disclosure.  [bold italics emphasis added]   

 

[22] In the review before me, the email addresses are, in essence, contact information of 

employees of provincial and territorial governments who form part of a consultation 

group.  I have considered all of the factors listed in Order F13-01, British Columbia 

(Health) (Re), supra, and can find no evidence that would lead me to conclude that the 

email addresses in the Records were supplied in confidence, either implicitly or 

explicitly.  Government email addresses of government employees would not be 

regarded by a reasonable person as confidential information, and would not ordinarily 

be kept confidential by the supplier.  In my view, this information is not information 

that is supplied in confidence by any of the participants in the consultation.  Much like 

the meeting participants described in the Ontario decision above, this information does 

not invoke clause 19(1)(b) of the FOIPP Act.  Thus, since the email delivery information 

is not information that meets the threshold of clause 19(1)(b) of the FOIPP Act, the 

head of the Public Body does not have the authority to refuse the Applicant access to 

this information.  My order will reflect this finding. 

 

 Email Message Content  

[23] The issue of confidentiality as it relates to the content of the email messages in the 

Records deserves separate consideration.  The Public Body argues, as follows: 

 
The ATIP Coordinator of Newfoundland and Labrador confirmed the 
record was shared in confidence by the Director of Support Enforcement 
to provincial and territorial counterparts to obtain guidance and 
feedback with respect to the interpretation of provincial support 
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enforcement legislation and policy. The original e-mail from 
Newfoundland and Labrador does contain an explicit confidentiality 
message statement.  
 
The FOIPP Coordinator in Alberta stated that the records in question are 
not subject to the Alberta Freedom of Information and Protection of 
Privacy Act and therefore should not be disclosed. Further, they stated 
any discussion related to a Maintenance Enforcement issue would be 
shared implicitly in confidence due to the nature of the files.  

  

[24] I have reviewed the Records and confirm that the original email from Newfoundland 

contains an explicit confidentiality message, which states: 

 
“This email and any attached files are intended for the sole use of the 
primary and copied addressee(s) and may contain privileged and/or 
confidential information.  Any distribution, use or copying by any means 
of this information is strictly prohibited.  If you received this email in 
error, please delete it immediately and notify the sender.”  [bold italics 
emphasis added] 

 

[25] Order F13-01, British Columbia (Health) (Re), supra, addresses email disclaimers such as 

the one in the Records.  Assistant Commissioner Michael McEvoy states: 

 
[26]      . . .  The only evidence that MoH provides is to refer to a generic 
disclaimer at the end of one of the emails that states that it might 
contain confidential information.  Previous orders have held that 
“boilerplate” footers on email communications are not by themselves 
sufficient to demonstrate the parties intended confidential 
communications.  In Order F09-17, I found: 
  

This type of automatic statement on email is insufficient, 
without more, to establish in this case that the 
information so supplied attached is confidential or was 
supplied on the basis that it will be kept confidential.[11] 

 

[26] I acknowledge that the confidentiality message in the Records is a generic statement 

that would appear on every email, and the use of the word "may" indicates the 

http://www.canlii.org/en/bc/bcipc/doc/2013/2013bcipc1/2013bcipc1.html?resultIndex=1#_ftn11
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possibility of the existence or non-existence of privileged or confidential information.  

As such, I do not accept this statement as sufficient evidence of an explicit expectation 

of confidentiality by the Newfoundland office.  However, the contents of the email and 

the circumstances under which the email was sent are important considerations in 

determining whether the content of the initial email message was supplied by the 

Newfoundland office to the provinces and territories implicitly in confidence. 

  

[27] The nature of the information contained in the Records should be carefully considered 

for a determination of whether the information was provided in confidence.  I accept 

the Public Body’s submission that the Director of Support Enforcement of the 

Newfoundland office confirmed the request was shared in confidence to provincial and 

territorial counterparts to obtain guidance and feedback with respect to the 

interpretation of provincial support enforcement legislation and policy.  As such, I have 

determined that both the sender in Newfoundland and the recipients in the other 

jurisdictions would reasonably expect to hold this information confidentially, and to 

respond confidentially.  The Applicant, himself, advises that some of the wording from 

the email response of the British Columbia office was used by the Newfoundland office 

to respond to him.  Thus, the Newfoundland office was not only seeking advice, it was 

also prepared to use the information from the responses it received from its 

counterparts.  In my view, there was no reasonable expectation by any of the 

participants that this information would be disclosed to others outside of their 

consultation group.  

         

[28] A recent order of this office, Order No. FI-16-004, Department of Communities, Land 

and Environment (Re) (29 April 2016), Charlottetown FI-16-004 (PE IPC), deals with the 

exception to disclosure under section 22 of the FOIPP Act, about the provision of advice 

from officials.  While this is a distinct exception, the following comments from that 
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  order apply to the circumstances of this type of exchange of information between 

governments: 

 

[42] The purpose of the exception at clause 22(1)(g) of the FOIPP Act is 
stated aptly by the Public Body:  to protect the “deliberative 
space” of the Public Body as it seeks advice from the EAC.  A core 
purpose of the FOIPP Act is stated at clause 2(a), to allow any 
person a right of access to records in the custody or under the 
control of a public body, subject to limited and specific exceptions 
as set out in the Act.  Clause 22(1)(g) is one such limited and 
specific exception.  Despite the broad goals of openness, 
transparency and accountability, the clause 22(1)(g) exception is 
still a necessary limit upon access to government records, as it 
ensures the very best decisions are made by those tasked with 
making them.  Such decisions are made following input from 
advisors such as the EAC, and judicious deliberation using such 
input.   

 
[43] I agree that advisory bodies require "deliberative space" and an 

assurance that their dialogue remains confidential in some 
circumstances, but not in every circumstance.  Discretion must be 
exercised on a case-by-case basis.  While the purpose of section 
22 is to protect this “deliberative space”, this does not mean that 
advice and recommendations will always be withheld by a public 
body.  The head of a public body must, in every case, exercise 
their discretion in a judicious manner, taking into consideration 
all relevant circumstances.  The Public Body submits that without 
the assurance of confidentiality, its advisory and decision making 
processes would be hindered.  Again, this will not be so in all 
circumstances.   

 

[29] Similarly, in the review before me, it is clear that the Newfoundland office is seeking 

guidance from the other jurisdictions, and that the Newfoundland office would expect 

the provision of any advice would remain confidential.  Without such assurance, the 

advice might not be forthcoming, or, at the very least, might not be as full and frank as 

it needs to be in order for the requesting jurisdiction to benefit from inter-

governmental consultations.  As such, I accept that an expectation of confidentiality is 
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implied under the circumstances of this review. 

 

[30] From a review of the Records, I find that, although the information exchanged between 

the various offices was open to contribution, the information in the Records was not 

meant to be disclosed outside of this small group of provincial and territorial offices 

exchanging information regarding one another’s experiences.  A similar finding was 

made in Alberta Order F2011-009, 2011 CanLII 96580 (AB OIPC), with which I agree, as 

follows: 

 
[para 43]     For these reasons, I accept that the information contributed 
to the CPIC system by the law enforcement agencies is contributed in 
confidence. While other law enforcement agencies are given access to 
the information that is contributed to the database, there is no intention 
that the general public, or lawyers, will be given access to it. Thus the 
second criterion for section 21(1)(b) is fulfilled. 
 
 

 Would disclosure of the message content of the Records reasonably be expected to 
reveal the information? 

 

[31] Based on a review of the content of the Records, I find that the content of the email 

message seeking advice, and the corresponding content of responses, is information 

that was supplied in confidence, is not in the public domain and has not been provided 

to the Applicant.  Therefore, this information would be revealed by disclosure of this 

information in the Records to the Applicant.  

 

  Applicant's Issue regarding Proof of Harm 

 

[32] The Applicant appears to be of the view that only illegal actions of government could 

lead to a claim of harm to intergovernmental relations.  He states as follows: 

 
. . . This email is currently redacted because the release of this record 
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could reasonably be expected to be harmful to intergovernmental 
relations. I trust you will agree that legal actions under Canadian 
legislation are not harmful to intergovernmental relations, but that 
deliberate illegal actions by corrupt government officials against a 
Canadian citizen … have the potential to be harmful to 
intergovernmental relations. 

 

[33] I do not accept the Applicant’s contention regarding illegal actions of government.  In 

order to invoke clause 19(1)(b) of the FOIPP Act, it is not necessary for the Public Body 

to prove harm, as the harm is presumed within the context of the clause.  The Alberta 

Information and Privacy Commissioner discusses this issue in relation to Alberta’s 

equivalent clause in Order F2004-018, supra, and points out, as follows: 

 
[para 37]         The Applicant stated that harm to intergovernmental 
relations is a relevant criterion under section 21(1)(b).  The Applicant 
referred to the heading corresponding to section 21(1) which reads 
“Disclosure harmful to intergovernmental relations”.   
  
[para 38]         After a review of section 21(1) and the arguments of the 
parties, I do not agree that section 21(1)(b) requires that there be harm 
to intergovernmental relations. I find the difference in wording between 
section 21(1)(a) and 21(1)(b) supports the conclusion.  Although section 
21(1)(a) clearly refers to a harm requirement, section 21(1)(b) does not 
include this criteria.   In this regard, I find that the statutory principle of 
implied exclusion, also known as “Expressio unius est exclusio alterius” 
applies in this inquiry.  This principle means “to express one thing is to 
exclude another”.  Driedger on the Construction of Statutes, 3rd ed. 
(Toronto: Butterworths, 1994) at 168 describes the statutory 
interpretation principle of Expressio unius est exclusio alterius as follows: 
  

An implied exclusion argument lies whenever there is 
reason to believe that if the legislature had meant to 
include a particular thing within the ambit of its legislation, 
it would have referred to that thing expressly.  Because of 
this expectation, the legislature’s failure to mention the 
thing becomes grounds for inferring that it was 
deliberately excluded.  Although there is no express 
exclusion, exclusion is implied.  The force of the implication 
depends on the strength and legitimacy of the expectation 
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of express reference.  The better the reason for 
anticipating express reference to a thing, the more telling 
the silence of the legislature. 
 

 [para 39]         I find that the reference to harm in section 21(1)(a) and 
the absence of a reference to harm in section 21(1)(b) implies that the 
reference to harm in section 21(1)(b) was deliberately excluded. 
  
[para 40]         Section 21(1)(b) is not ambiguous.  If  I were to add a harm 
requirement to section 21(1)(b), I would be fundamentally changing the 
requirements of that section.  I find that the heading corresponding to 
section 21 does not, in and of itself, provide me with the authority to 
interpret the section in that manner.  

 

[34] A later decision of the Alberta Information and Privacy Commissioner, Order F2008-027, 

2009 CanLII 90943 (AB OIPC), went further to state, as follows: 

 
[para 70]         The fact that the heading of section 21 is “Disclosure 
harmful to intergovernmental relations,” is evidence that the legislature 
intended the entire provision to address harm to intergovernmental 
relations arising from disclosure of information, and not harm to 
intragovernmental relations.  
  
[para 71]         If one considers the heading to be evidence of legislative 
intent, and considers that the legislature is presumed to follow standard 
drafting conventions, then it would appear that the purpose of section 
21(1)(b) is similar to that of section 21(1)(a): it protects information 
harmful to the intergovernmental relations of the Government of Alberta 
from disclosure.  

 
 I agree.   Harm to intergovernmental relations is presumed, if all four conditions under 

clause 19(1)(b) of the FOIPP Act are proven. 

  

[35] In Alberta Order F2012-24, 2012 CanLII 70616 (AB OIPC), at [para 78], the adjudicator 

cites from the public body's submissions that, "The legislative purpose underlying a 

provision such as s. 21(1)(b) is the promotion and protection of the free flow of 

information between governments and their agencies for the purpose of discharging 
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their duties and functions.  It also relates to the preservation of trust."  This purpose is 

similarly recognized by the Ontario Information and Privacy Commissioner in Order PO-

3536, Ontario (Community Safety and Correctional Services) (Re), 2015 CanLII 63997 (ON 

IPC), in the interpretation of section 15(b), as follows: 

 
[58] Section 15 recognizes that the Ontario government will create 
and receive records in the course of its relations with other 
governments. Section 15(a) recognizes the value of intergovernmental 
contacts, and its purpose is to protect these working relationships.  
Similarly, the purpose of sections 15(b) and (c) is to allow the Ontario 
government to receive information in confidence, thereby building the 
trust required to conduct affairs of mutual concern. 

 

[36] Based on the foregoing analysis, I find that all four conditions required by clause 

19(1)(b) of the FOIPP Act have been proven as they relate to the severed content of the 

Records, excluding all email addresses and excluding the salutations referring to the 

sender of the originating Newfoundland email.  I find that clause 19(1)(b) is properly 

invoked by the Public Body.  However, pursuant to subsection 19(3), there are 

limitations to the Public Body's exercise of discretion under clause 19(1)(b), which I 

discuss below. 

    

 Subsection 19(3) of the FOIPP Act - Limitations to Discretion of Clause 19(1)(b) 

 

[37] It has been established that, if the four conditions required by clause 19(1)(b) of the 

FOIPP Act exist, a public body can exercise its discretion in deciding whether or not to 

disclose the information, subject first to subsection 19(3) of the FOIPP Act, which 

requires the consent of the government or organization who supplied the information.  

 If all of the conditions exist but the government or organization who supplied the 

information does not consent to disclosure, subsection 19(3) precludes disclosure.   

 

 



Page 19 of 21 

 

[38] Subsection 19(3) of the FOIPP Act places a significant limitation on a public body’s 

ability to exercise its discretion in disclosing information provided in confidence by 

another government.  The Alberta Information and Privacy Commissioner found in 

Order, F2012-24, supra, and I agree, that the lack of consent by the government body 

that provided information to a public body in confidence removes a public body’s ability 

to exercise its discretion: 

 
[para 83]          In other words, before a public body can exercise its 
discretion to withhold records on the ground of harm to relations from 
violation of confidentiality in a given case, it must ask the body that 
supplied the information whether it does or does not consent. It is only if 
the provider denies permission that the disclosure could harm the 
relationship, and constitute a reason for withholding. If this has not 
happened in the present case, the conclusion that there would be harm 
would, in my view, be an irrelevant consideration to the Public Body’s 
exercise of discretion. 
 

  

[39] The evidence provided in this review clearly indicates that one province and two 

territories consented to the release of the information that was provided by them:  

British Columbia, Yukon Territory and Northwest Territories.  The two remaining 

provinces that provided information did not consent to the release of the Records.  The 

province of Alberta advised that records of the Alberta Maintenance Enforcement 

Program are not subject to the Alberta Freedom of Information and Protection of 

Privacy Act, as the Alberta Maintenance Enforcement Act prevails despite Alberta’s 

Freedom of Information and Protection of Privacy Act.  The province of Alberta also 

submits that the information provided by Alberta to other jurisdictions was provided in 

confidence.  Thus, Alberta did not provide consent to the release of the information.  

[40] The province of Newfoundland did not provide its consent to release the Records, each 

of which consists of the original email from Newfoundland with the subject being 

“Policy and Procedure Question”.   
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[41] As neither the Newfoundland office, nor the Alberta office, provided their consent to 

disclosure of the contents of their emails to the Applicant, the Public Body is prevented 

from exercising its discretion to disclose this information to the Applicant, pursuant to 

subsection 19(3) of the FOIPP Act.  I will, therefore, confirm the decision of the head of 

the Public Body to withhold this information from the Applicant in this Order. 

   

 VI. FINDINGS 

 

[42] As noted at the outset of this analysis, the Public Body bears the burden of proof under 

section 65 of the FOIPP Act.  I have reviewed the Records and the Public Body’s 

documentation relating to processing the Applicant's request for access to the records.  

Based on all of the evidence, including the submissions of the parties and the content of 

the Records, I reiterate my findings as follows: 

 
• The email address of the originating Newfoundland email and the 

salutations identifying the sender of the originating Newfoundland email 
are not revealed by disclosure of this information in the Records to the 
Applicant, as this information is already in the Applicant’s possession.  
Therefore, clause 19(1)(b) of the FOIPP Act does not apply to this 
information. 

• The email addresses in the Records were not supplied in confidence to 
the Public Body.  Therefore, clause 19(1)(b) of the FOIPP Act does not 
apply to this information. 

• The content of the originating email message from the Newfoundland 
office and the content of the corresponding email responses is 
information supplied implicitly in confidence to the Public Body. 

• Disclosure of the content of the originating email message from the 
Newfoundland office and the content of the corresponding email 
responses would reveal this information. 

• The information in the Records has been in existence in a record for less 
than 20 years. 

• Because all four conditions of clause 19(1)(b) of the FOIPP Act have been 
proven, and because neither the Newfoundland nor the Alberta office 
consent to disclosure of the information in the Records pertaining to 
them, the Public Body is required by subsection 19(3) of the FOIPP Act to 
withhold the content of these two governments’ email messages.  
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  VII. ORDER 

 

[43] As I am satisfied that the head of the Public Body properly exercised her discretion to 

withhold from the Applicant the contents of the Newfoundland office’s originating 

email and the Alberta office’s corresponding response, pursuant to clause 19(1)(b) of 

the FOIPP Act, no order will result from this part of the review.  I confirm the decision of 

the head of the Public Body to refuse access to this severed information in the Records. 

 

[44] I ORDER the head of the Public Body to provide to the Applicant access to all email 

addresses and the salutations identifying the sender of the originating email from the 

Newfoundland office, as clause 19(1)(b) of the FOIPP Act does not apply to this 

information in the Records. 

 
[45] I thank both parties for their submissions.  According to subsection 68(1.1) of the FOIPP 

Act, the Public Body shall not take any steps to comply with this order until the end of 

the time for bringing an application for judicial review of the order under section 3 of 

the Judicial Review Act, RSPEI 1988, c J-3.  

 
 
 
      ________________________________ 
      Karen A. Rose 

 Information and Privacy Commissioner 


