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August 2, 2016 

 
 

Summary: An applicant sought a review of a request for access to records.  The 
Department of Communities, Land and Environment, as it is now referred to, 
disclosed responsive records, severing information pursuant to the Freedom of 
Information and Protection of Privacy Act (“the FOIPP Act”) that it determined 
was not related to the request, constituted harm to third party business 
interests in accordance with section 14 of the FOIPP Act, constituted an 
unreasonable invasion of personal privacy of a third party in accordance with 
section 15, or constituted advice from officials in accordance with section 22. 

   
  With respect to the information deemed by the department to be “not related 

to request”, the Commissioner found that information within records that are 
responsive to an applicant’s access request cannot be severed on the basis of 
being non-responsive or “not related to” the request.  The FOIPP Act only 
permits severances from responsive records on the basis of the limited and 
specific exceptions set out in the FOIPP Act. 
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  During the course of the review, the department released the information it had 
severed pursuant to section 14 of the FOIPP Act, and thus the section 14 
severances were not reviewed by the Commissioner. 

  
  The Commissioner found that severing two personal email addresses from the 

records on the basis of section 15 of the FOIPP Act was required, as disclosure 
would constitute an unreasonable invasion of the personal privacy of a third 
party. However, the Commissioner further found that the remainder of the 
information severed by the department did not satisfy section 15, and ordered it 
to be disclosed. 

 
  The Commissioner found that the department was authorized under clause 

22(1)(g) of the FOIPP Act to sever partial information from two of the three 
records, as the information constitutes advice from officials.  However, the 
Commissioner also found that the department had not demonstrated that it had 
properly exercised its discretion to withhold the severed information.  
Therefore, the Commissioner ordered the head of the public body to re-exercise 
their discretion with regard to the information identified in the two records at 
issue. 

 
  With respect to section 8 of the FOIPP Act, the Commissioner found that the 

department had satisfied its duty to assist the applicant. 
 
 

Statutes Considered:  Freedom of Information and Protection of Privacy Act, RSPEI 1988, 
    c F-15.01, ss. 1(i), 2(a), 6(2), 7, 8, 15, 22, 37, 65, 68(1.1).  
 
Decisions Considered: Order F2009-025, 2010 CanLII 98642 (AB OIPC) 
    Order No. FI-16-003, English Language School Board (Re), (08 April 

2016), Charlottetown FI-16-003 (PE IPC) 
    Order No. 03-003, Department of Tourism, Re, 2003 CanLII 52560  

   (PE IPC) 
     Order No. 04-001, Department of Transportation and Public  

   Works, Re, 2004 CanLII 54467 (PE IPC) 
    Order No. FI-15-005, Prince Edward Island (Health and Wellness) 
    (Re), 2015 CanLII 66636 (PE IPC)] 
    Order No. FI-15-008, Prince Edward Island (Finance) (Re), 2015  

   CanLII 98418 (PE IPC) 
    French v. Dalhousie University [2003] N.S.J. No. 44, (N.S.C.A.) 
    Dickie v. Nova Scotia [1999] N.S.J. No. 116 (N.S.C.A.)] 
    Order F2004-026, 2006 CanLII 80886 (AB OIPC) 
    Order 96-006, 1996 CanLII 11565 (AB OIPC) 
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    Order F2014-23, 2014 CanLII 34105 (AB OIPC) 
    Order No. 06-004, Re Department of Health, 2006 CanLII 39087 

(PE IPC) 
    Order No. 08-005, Prince Edward Island (Transportation and 

Public Works) (Re), 2008 CanLII 67686 (PE IPC) 
    Order No. 07-003, Prince Edward Island (Environment, Energy and 

Forestry) (Re), 2007 CanLII 55715 (PE IPC) 
 
Other Resources Cited: Prince Edward Island Freedom of Information and Protection of 

Privacy Guidelines and Practices Manual (May 2006) 
 
 

I. BACKGROUND 

 

[1] An applicant (“the Applicant”) made a request pursuant to section 7 of the Freedom of 

Information and Protection of Privacy Act, RSPEI 1988, c F-15.01 (the “FOIPP Act”), to 

the Department of Environment, Labour and Justice, as it then was, for access to all 

records, within a three and a half year period, regarding the mitigation of wetlands on 

properties of Prince Edward Island, briefing notes on amendments to the Environmental 

Protection Act provided to Members of the Legislative Assembly, and any information 

about government officials referencing an increase of wetlands moving inland.  

 

[2] Due to the nature of the request, it was determined that responsive records would be 

housed, not only with the Department of Environment, Labour and Justice, but also 

within the Department of Agriculture and Forestry.  Sixty-five responsive records to the 

access request were retrieved by the Department of Environment, Labour and Justice, 

including e-mails and cover sheets, letters, memoranda, typed and handwritten notes, 

reports, applications, permits, maps, briefing notes, property survey plans and draft 

legislation. 

 

[3] Of the 65 records disclosed to the Applicant, two records had information severed 

pursuant to section 14 of the FOIPP Act, as information that, if disclosed, would harm 
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the business interests of a third party; five records have information severed pursuant 

to section 15, as information that, if disclosed, would constitute an unreasonable 

invasion of the personal privacy of a third party; three records have information 

severed pursuant to section 22, as information that, if disclosed, would reveal advice 

from officials; and two records have information severed because it was found by the 

Department of Environment, Labour and Justice to be unrelated to the request. 

 

[4] The Applicant requested a review of the decision of the Department of Environment, 

Labour and Justice, now referred to as the Department of Communities, Land and 

Environment (the "Public Body"), claiming it did not provide a fulsome response.   The 

Applicant states, 

 
I wasn't allowed to harvest my wooded swamp.  . . . 
 
It's seems as though [a named third party] had much better luck then 
myself.  So why was his permit allowed and my request wasn't?  I believe 
the information blocked out will help answer that question. 

 

[5] The Applicant questions the accuracy of the severing, and expresses an additional 

concern that he is aware of responsive records that were not identified by the Public 

Body, nor included in its response.  The Applicant believes additional records exist to 

which he was not provided access. 

 

[6] During the course of the review, the Public Body revisited its decision and disclosed 

information originally severed from two records pursuant to section 14 of the FOIPP 

Act.  This action by the Public Body eliminated section 14 from the review and left 10 

responsive records for review. 
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II. RECORDS AT ISSUE 

 

[7] Of the 65 responsive records to the Applicant’s request, 10 records are at issue, 

described as follows: 

 
 Record 1 Handwritten notes dated August 19, 2010 (3 pages), severing 

information not related to request; 
 Record 7 Briefing note dated September 7, 2010 (1 page), severing information 

pursuant to section 22 of the FOIPP Act; 
 Record 8 E-mail trail dated September 29 - 30, 2010 (2 pages), severing 

information pursuant to section 22 of the FOIPP Act; 
 Record 11 Letter from third party solicitor dated September 15, 2010 (6 pages), 

severing information pursuant to section 15 of the FOIPP Act; 
 Record 14 Email trail dated November 4 - 19, 2010 (2 pages), severing information 

pursuant to section 15 of the FOIPP Act; 
 Record 16 Email trail dated November 18 - 19, 2010 (1 page), severing information 

pursuant to section 15 of the FOIPP Act; 
 Record 17 Email trail dated November 19 - 22, 2010, with post-it note (2 pages),  

severing information pursuant to section 15 of the FOIPP Act; 
 Record 23 Draft letter dated December 6, 2010, with post-it note dated December 

16, 2010 (1 page), severing information pursuant to section 22 of the 
FOIPP Act; 

 Record 53 Email dated June 27, 2008 (1 page), severing information pursuant to 
section 15 of the FOIPP Act; and 

 Record 54 Email trail dated July 22 - 23, 2008 (1 page), severing information not 
related to request 

  
 

  III.  ISSUES 

 

 [8] The four issues to be determined in this review are as follows: 

 
Issue 1 - Was the head of the Public Body authorized to sever information from Record 
1 and Record 54 as information “not related” to the Applicant’s request for access? 
 
Issue 2 - Was the head of the Public Body authorized to sever information from Record 
11, Record 14, Record 16, Record 17 and Record 53, on the basis that it is personal 
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information of a third party that, if disclosed, would constitute an unreasonable 
invasion of a third party’s personal privacy, pursuant to section 15 of the FOIPP Act? 
 
Issue 3 - Did the head of the Public Body properly exercise their discretion to sever 
information from Record 7, Record 8 and Record 23, as information constituting advice, 
proposals, recommendations, analyses or policy options developed by or for a public 
body or a member of the Executive Council, pursuant to clause 22(1)(g) of the FOIPP 
Act? and 
 
Issue 4 - Did the head of the Public Body fulfill their duty to assist the Applicant, 
pursuant to subsection 8(1) of the FOIPP Act, and, in particular, was an adequate search 
for records conducted? 
 
 

  IV.  ANALYSIS OF THE ISSUES 

 
Issue 1 - Was the head of the Public Body authorized to sever information from Record 
1 and Record 54 as information “not related” to the Applicant’s request for access? 

 

[9] The Public Body severed information from two records, both of which are notes of an 

employee of the Public Body, on the basis that the information is "not related to 

request".  As "not related to request" is not one of the exceptions to the FOIPP Act that 

authorizes a public body to refuse to provide access to information, the Public Body was 

asked to reconsider its decision.  The Public Body maintains its position that the severed 

information is not responsive to any aspect of the Applicant's access request, and that it 

would not, in any way, assist the Applicant's request. 

 

[10] Section 65 of the FOIPP Act states that if a public body is refusing an applicant access to 

information, it is the burden of the head of the public body to prove that the applicant 

has no right of access to the record or part of the record.  In support of its position to 

sever information it states is not related to the Applicant's access request, the Public 

Body submits, 

 
Notes taken by staff in the field may contain several topics on the same 
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page. They are working notes that may contain facts, personal 
information, as well as reminders for when staff return to the office. The 
Applicant did not ask for any of the material that was removed as ''not 
related to the request."  By using statutory exceptions rather than "not 
related to the request", we would be providing the Applicant with 
information that was not requested.  In this case, the portions of the 
records that have been severed are simply not related to the request.  
According to the FOIPP Guidelines and Practices Manual, "If an applicant 
asks for a record, then the whole record is generally considered 
responsive and any part of the record that is not to be disclosed must be 
severed on the basis of the exceptions in the Act.  Despite this general 
rule, the public body may treat portions of a record as non-responsive if 
they are clearly separate and distinct and entirely unrelated to the access 
request." 
  
 

[11] The Public Body cites Order F2009-025, 2010 CanLII 98642 (AB OIPC), of the Alberta 

Information and Privacy Commissioner, where it was found that a public body is not 

required to provide a response in relation to all information in its custody or under its 

control to an Applicant; only information that reasonably relates to the access request.  

The Public Body reiterates that in this request for access, the information is not 

responsive to any aspect of the request.     

 

[12] One of the purposes of the FOIPP Act, as set out at clause 2(a), is to allow an applicant 

the right of access to a record in the custody or control of a public body, subject to 

limited and specific exceptions.  In support of this purpose, and to enable greater 

access, subsection 6(2) of the FOIPP Act stipulates that information may be severed 

from a record in order that an applicant may have access to the record.  Subsection 6(2) 

states: 

 
6.  (2)  The right of access to a record does not extend to information 
excepted from disclosure under Division 2 of this Part, but if that 
information can reasonably be severed from a record, an applicant has a 
right of access to the remainder of the record. 
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[13] In the review before me, the Public Body relies, in part, on its practices and procedures 

manual.  However, subsection 6(2) of the FOIPP Act does not permit a public body to 

treat portions of a record as non-responsive, even if those portions are clearly separate 

and distinct and entirely unrelated to the access request.  In my view, the act of 

severing information from a record on the basis of an exception under the FOIPP Act is 

not "a general rule"; it is the only rule.  If information does not fall under an exception, 

it may not be severed.   

 

[14] I speak to this issue in a recent decision, Order No. FI-16-003, English Language School 

Board (Re), (8 April 2016), Charlottetown FI-16-003 (PE IPC).  In that order, I examine 

legislation and decisions of other jurisdictions, including British Columbia, Alberta, and 

Ontario.  Included in my review is Order 97-020 of the Alberta Information and Privacy 

Commissioner, which is cited at paragraphs [11-12] of the Alberta order referred to by 

the Public Body, Order F2009-025, supra.  I conclude as follows: 

 

[27] On one hand, the information severed by the Public Body as “not 
responsive” to the request may be information that has no 
relationship to the information requested by the Applicant.  
However, in accordance with the wording of clause 2(a) and 
subsection 6(1) of the FOIPP Act, the Applicant has not requested 
information, but has requested records containing information.  
The FOIPP Act provides the Applicant with a right to the records, 
as long as there is information therein that is responsive to her 
request.  If, as in the review before me, there is non-responsive 
information in the records to which the Applicant is entitled, then 
the Public Body can sever only the information that is subject to a 
specified exception under the FOIPP Act.  I find that this is the 
most appropriate interpretation, given the particular wording of 
the provisions of our FOIPP Act, and considering the overall 
scheme and objects of this access legislation. 

 
[28] Unless there is a very specific and fundamental reason for 

refusing access to information, an individual's democratic right to 
access records in the custody and control of public bodies must 
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be upheld.  I agree with Deputy Commissioner McEvoy's findings 
in Order F15-23, supra, that a public body is not authorized to 
refuse access to portions of records that a public body deems 
non-responsive.  A public body is required to respond to an 
applicant’s request as it relates to those portions by withholding 
only information that it is authorized or required to withhold 
under Division 2 of the FOIPP Act (Order F15-23, supra, at [para 
74]).  Therefore, in the review before me, the head of the Public 
Body was not authorized to refuse to provide the Applicant with 
information in responsive records on the basis that such 
information is “out of scope” of the request. 

 

[15] As in Order FI-16-003, supra, I find that the Public Body in this review does not have the 

authority to sever the information from responsive records that it deems to be "not 

related to the request".  I find it interesting that in Alberta Order F2009-025, cited by 

the Public Body, the adjudicator found that the information at issue was responsive to 

the applicant’s request after all.  If the public body in that review had applied the 

exceptions under the FOIPP Act, this mis-interpretation might not have occurred.  

However, in the review before me, I am satisfied, based on my review of the two 

records at issue, that the information severed by the Public Body is not information that 

relates to the Applicant’s request.  Because the FOIPP Act does not permit the Public 

Body to sever this information unless it relies upon a specified exception under the 

FOIPP Act, I will be ordering the head of the Public Body to reconsider these records, 

with a view to determining whether any of the exceptions under the FOIPP Act apply to 

permit withholding the severed information.  I note, as suggested in Order FI-16-003, 

supra, at paragraph [29], that it is also open to the Public Body to seek the Applicant’s 

consent to continue to sever the information within these two records.     
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Issue 2 - Was the head of the Public Body authorized to sever information from Record 
11, Record 14, Record 16, Record 17 and Record 53, on the basis that it is personal 
information of a third party, that, if disclosed, would constitute an unreasonable 
invasion of a third party’s personal privacy, pursuant to section 15 of the FOIPP Act? 

 

[16] The head of the Public Body severed information from a letter and four email threads 

pursuant to section 15 of the FOIPP Act, having determined the information is personal 

information of a third party, that if disclosed would constitute an unreasonable invasion 

of personal privacy. 

 

[17] Section 15 of the FOIPP Act is a mandatory exception to disclosure, so that a public 

body must refuse an applicant access to personal information of a third party, if 

disclosing it would constitute an unreasonable invasion of the third party’s personal 

privacy.  In order to properly apply section 15, a public body must first determine if the 

information at issue satisfies the definition of "personal information", as found at 

clause 1(i).  If the information at issue does not meet the parameters of clause 1(i), the 

information is not considered personal, and a public body has no authority to refuse an 

applicant access to it under section 15.  If the information at issue meets the definition 

of clause 1(i) as personal information, a public body must then determine whether 

disclosing the personal information at issue would constitute an unreasonable invasion 

of a third party's personal privacy.  An analysis of subsections 15(2), (4) and (5) is 

required to determine the second step [Order No. 03-003, Department of Tourism, Re, 

2003 CanLII 52560 (PE IPC);  Order 04-001, Department of Transportation and Public 

Works, Re, 2004 CanLII 54467 (PE IPC); Order No. FI-15-005, Prince Edward Island 

(Health and Wellness) (Re), 2015 CanLII 66636 (PE IPC)]. 

 

[18] While it is a public body's burden to prove that information to which it has refused an 

applicant access is personal information about a third party, subsection 65(2) of the 

FOIPP Act stipulates that it is up to the applicant to prove that disclosure of the 
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personal information would not be an unreasonable invasion of the third party's 

personal privacy.  

 

 

[19] The Public Body relies on subclause 1(i)(i) of the FOIPP Act to describe the information 

severed from Record 11, Record 14, Record 16, Record 17 and Record 53.  The Public 

Body submits: 

Clause 1(i) of the FOIPP Act, Definition of "personal information" 

 
Under the FOIPP Act subsection 1 (i)"personal information" means 
recorded information about an identifiable individual, including (i) the 
individual's name, home or business address or home or business 
telephone number. In this case, name and personal information would 
be impacted.  

 

[20] I have examined the severed information and agree with the Public Body that subclause 

1(i)(i) of the FOIPP Act applies to most of the information that has been severed from 

the records at issue.  Subclause 1(i)(i) states 

 
1.  In this Act 

. . . 
 (i)  “personal information” means recorded information about an 
 identifiable individual, including 
 
  (i)  the individual’s name, home or business address or 
  home or business telephone number, 
 
 

[21] I confirm that the first names, initials and full names of individuals, that have been 

severed from the records at issue, satisfy the definition of "personal information" of a 

third party.  I note that initials will not always satisfy the definition of personal 

information.  In this particular circumstance, the initials would reasonably be expected 

to identify the third parties, as their full names are disclosed elsewhere in the Records.  

In addition, two personal email addresses and one business email address have been 
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severed.  As pointed out by the third parties, it has already been established by this 

office that an email address also falls under the definition of personal information, as it 

is basic contact information of an identifiable individual (Order FI-15-008, Prince Edward 

Island (Finance) (Re), 2015 CanLII 98418 (PE IPC), at para [14] and [15]).    

 

[22] I find that there is also information that has been severed from these five records at 

issue that does not satisfy the definition of personal information.  The Public Body 

severed information from Record 14 and the post-it-note on Record 17 that does not 

fall within any of the various types of information described as "personal information" 

at clause 1(i) of the FOIPP Act.  The Public Body has not provided support for severing 

this other information from Record 14 and Record 17. The content of the email 

messages and post-it note, apart from the names, initials, and email addresses, does 

not satisfy the definition of personal information, as it is not information about an 

identifiable individual.  Because this information is not personal information, the Public 

Body does not have the authority to sever this information pursuant to section 15.  

Therefore, I will be ordering the head of the Public Body to disclose this information to 

the Applicant. 

 

[23] I will proceed with determining whether it is reasonable to expect that disclosing the 

severed personal information in Record 11, Record 14, Record 16, Record 17 and 

Record 53, being either a name, initials or email address of a third party, would 

constitute an unreasonable invasion of a third party's personal privacy.  In order to 

make this determination, I will be examining subsections 15(2), 15(4) and 15(5) of the 

FOIPP Act, respectively, as they relate to this personal information.  The analysis carried 

out by this office is described in many orders, including Order No. FI-16-003, supra, as 

follows: 
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[67] If the information at issue is found to be personal information, it 
must then be decided whether disclosure of the personal 
information would constitute an unreasonable invasion of 
personal privacy in accordance with subsection 15(1) of the FOIPP 
Act.  This analysis may involve the other subsections of section 15 
of the FOIPP Act, as follows:  

 
(a) If a party wishes to raise subsection 15(2) of the FOIPP 

Act, it should be dealt with first.  This is a deeming 
provision, so that certain circumstances are deemed not 
to be an unreasonable invasion of a third party’s personal 
privacy.  If one of the exceptions in subsection 15(2) is 
found to apply, the analysis is at an end, and the 
information should be disclosed.  In the review before me, 
no party has raised any clause of subsection 15(2), 
although I have identified one clause based on the 
evidence and my review of particular records that may 
apply. 

 
(b) The next analysis involves subsection 15(4) of the FOIPP 

Act and is only reached if subsection 15(2) does not apply. 
 Subsection 15(4) contains examples of circumstances that 
are presumed to be an unreasonable invasion of privacy.  
If one or more of the presumptions listed in subsection 
15(4) applies to the information at issue, then disclosure 
of that information is presumed to constitute an 
unreasonable invasion of privacy of the third party to 
whom the information relates.  Despite any presumptions, 
however, a factor under subsection 15(5), or a 
combination of factors, including the other circumstances 
listed below, may rebut the presumption(s) and lead to 
disclosure of the information. 

 
(c)  In all cases, even if no presumptions of subsection 15(4) of 

the FOIPP Act apply, all relevant factors favoring 
disclosure must be balanced against those favoring 
nondisclosure, pursuant to subsection 15(5), so that a 
decision can be made regarding whether disclosure would 
constitute an unreasonable invasion of a third party’s 
personal privacy. 
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[24] Subsection 15(2) of the FOIPP Act describes circumstances that are deemed not to be 

an unreasonable invasion of third party's privacy.  The Applicant raises clause 15(2)(g), 

and submits, 

Subsection 15(2) of the FOIPP Act, Disclosure deemed not to be an unreasonable 

invasion of a third party's personal privacy 

 

On August 27, 2010 [the Watercourse/Wetland Alteration Program 
Supervisor] wrote a letter to [a named company] denying them a 
wetland and buffer zone activity permit. This is record #3.This is a 
discretionary power of the crown; they can approve or deny a permit. To 
illustrate this we need go no further than the current list of documents. 
The government denied the request in record #3 and then the minister 
used his discretionary powers to approve it on record #12. In subsection 
15(2)(g) reads the information is about a license, permit or other similar 
discretionary benefit. Clearly the act deems permits discretionary 

. . . 
As far as record # 11 I am wondering since this letter came accompanying 
a permit application which is a discretionary power why it's not 
considered under subsection 15(2)(g)(ii)?Also to ensure the mitigation 
process is transparent. Let's be frank here this project was dead until this 
letter was written with a new permit application attached with it. Three 
weeks later record #12 states the project is a go after the minister over 
ruled his staff. Whoever this person is he stepped into the mitigation 
process by his own choosing. It's appears from the outside looking in this 
person has considerable influence in swaying the government to using 
it's discretionary power to someone advantage. Why would this person 
get involved if he didn't have anything to gain? 
  
 

[25] Subsection 15(2) of the FOIPP Act states, as follows: 

 
15.  (2)  A disclosure of personal information is not an unreasonable 
invasion of a third party’s personal privacy if  

. . . 
 (g) the information is about a license, permit or other similar 
discretionary benefit relating to  

(i) a commercial or professional activity, that has been 
granted to the third party by a public body, or  
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(ii) real property, including a development permit or 
building permit, that has been granted to the third party 
by a public body, and the disclosure is limited to the name 
of the third party and the nature of the license, permit or 
other similar discretionary benefit; 
 

 

[26] The Public Body argues that the severed personal information is not of the permit 

holder, and relies upon section 4.4 of the Prince Edward Island Freedom of Information 

and Protection of Privacy Guidelines and Practices Manual (May 2006):   

 
"Disclosure under this provision must reveal only the name of the person 
to whom the licence, permit or discretionary benefits is provided, and 
the nature of the benefit.  It must not include personal information 
supplied in support of the application for the benefit." 
 
 

[27] The Public Body points out that the permit in question is issued to a numbered 

company, and the name of the company, as well as the nature of the benefit, was 

disclosed, complying with clause 15(2)(g) of the FOIPP Act.  The Public Body states that 

subsection 15(2) does not apply to the personal name, because the discretionary 

benefit was issued to the numbered company and not to the third party whose name 

has been severed.  The Public Body states that the rationale is the same for Record 14 

and Record 16. 

  
[28] The Applicant describes how a minister exercised discretion to approve a wetland and 

buffer zone activity permit that was granted to a third party and related to real 

property.  The Public Body concedes that this situation satisfies subclause 15(2)(g)(ii) of 

the FOIPP Act.  However, the Public Body argues that it has provided the Applicant with 

access to the name of the permit holder and the nature of the permit.  Because the 

Applicant has access only to the information provided to him, it is understandable that 

the Applicant assumes the severed information may represent the name of a third 

party receiving a discretionary benefit.  The third parties whose personal information is 
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severed are not the permit holder.   

 

[29] Based on the foregoing, I find that subsection 15(2) of the FOIPP Act does not apply to 

the severed information from Record 11, Record 14, Record 16, Record 17 or Record 53. 

 I will now move to the second part of the analysis by exploring the presumptions of 

subsection 15(4) and relevant circumstances of subsection 15(5). 

 

 

[30] A third party to this review relies upon subclause 15(4)(g)(ii) of the FOIPP Act, claiming 

that the information severed from the records at issue is presumed to be an 

unreasonable invasion of personal privacy if disclosed, as it includes third party names 

with their email address.  

Subsection 15(4) of the FOIPP Act, Presumptions 

 

[31] Clause 15(4)(g) of the FOIPP Act states: 

 

15.  (4)  A disclosure of personal information is presumed to be an 
unreasonable invasion of a third party’s personal privacy if 

. . . 
 (g)  the personal information consists of the third party’s name 

where 
(i)  it appears with other personal information about the 
third party, or 
(ii) the disclosure of the name itself would reveal personal 
information about the third party 
 

 

[32] I confirm that the information severed from Record 14 consists of a third party name 

where it appears with other personal information about the third party, an email 

address.  Thus, a presumption of unreasonable invasion of personal privacy is raised for 

the personal information severed.  I will continue my analysis of this personal 

information by considering the circumstances under subsection 15(5) of the FOIPP Act, 
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and other relevant circumstances, to determine whether this presumption is rebutted. 

 

[33] While the remainder of names, initials and email addresses that are severed from these 

records are considered personal information, I am not persuaded that in each instance 

the name appears with other personal information about the third party, or that the 

disclosure of the name itself would reveal personal information about the third party.  

Therefore, no presumption of unreasonable invasion of privacy is raised for this 

information.  I will continue my analysis of this personal information by considering 

circumstances under subsection 15(5) of the FOIPP Act and other accepted 

circumstances used to determine whether disclosure would amount to an unreasonable 

invasion of personal privacy.   

 

 

[34] Based on my review of the records at issue and the submissions of the parties, including 

third party submissions, I have determined that the following circumstances of 

subsection 15(5) of the FOIPP Act may be relevant considerations for the purposes of 

this review: 

Subsection 15(5) of the FOIPP Act, Circumstances Considered 

 
15.  (5)  In determining under subsections (1) and (4) whether a 
disclosure of personal information constitutes an unreasonable invasion 
of a third party’s personal privacy, the head of a public body shall 
consider all the relevant circumstances, including whether 
 

(a) the disclosure is desirable for the purpose of subjecting the 
activities of the Government of Prince Edward Island or a public 
body to public scrutiny; 

. . . 
(c) the personal information is relevant to a fair determination of 
the applicant’s rights; 

. . . 
(e) the third party will be exposed unfairly to financial or other 
harm; 
(f) the personal information has been supplied in confidence;  
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(g) the personal information is likely to be inaccurate or 
unreliable; and 
(h) the disclosure may unfairly damage the reputation of any 
person referred to in the record requested by the applicant; 
  

 

[35] There are fourteen additional circumstances that may be considered that are not listed 

under subsection 15(5) of the FOIPP Act, but have been established as relevant to a 

section 15 analysis [French v. Dalhousie University [2003] N.S.J. No. 44, (N.S.C.A.); Dickie 

v. Nova Scotia [1999] N.S.J. No. 116 (N.S.C.A.)].  I have determined that the following 

additional circumstances may be relevant to a subsection 15(5) determination: 

 
(i)  disclosure of the information would promote the objective of providing citizens of 
the province with an open, transparent and accountable government; 
 
(ii)  a third party's refusal to consent to the release of their personal information; 
 
(iii)  the fact that an applicant is not required to maintain the confidentiality of personal 
information once it has been released to them; 

. . . 
(v)  the fact that personal information is available to the public; 
  
(vi)  the fact that the applicant was previously given some other information; 

. . . 
(viii)  the fact that the names of individuals requested by the applicant were provided 
solely in their professional capacity; 

. . . 
 
(xiii)  the nature and content of the records; and 
 
(xiv)  the fact that the applicant has no pressing need of the third party personal 
information. 
 

 

[36] As noted above, only names and initials, and email addresses, remain at issue as 

personal information in the records at issue.  It must be determined whether disclosure 

of these two types of personal information constitutes an unreasonable invasion of 
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personal privacy of a third party.  I have addressed the two types of personal 

information separately, below. 

 

 Email Addresses 

[37] For the two personal email addresses that have been severed from Record 14 and 

Record 17, it is reasonable to conclude that this personal information was supplied to 

the Public Body in confidence, pursuant to clause 15(5)(f) of the FOIPP Act.  For most of 

us, personal email addresses are given only to those parties who we wish to correspond 

with, and not to the public at large.  I also find that neither factors 15(5)(a) or (c) apply 

to these two personal email addresses, as their disclosure would not add to public 

scrutiny of the activities of the Public Body, nor are they relevant to a fair 

determination of the Applicant’s rights.  Further, pursuant to clause 15(5)(e), the third 

parties would be exposed unfairly to harm if their email addresses were disclosed, as 

their personal email addresses would be provided to someone to whom they did not 

consent to disclosure.  All of these factors combined, favour non-disclosure of the 

personal email addresses to the Applicant. 

 

[38] I also find that factors (ii), (iii), (vi) and (xiv) of the additional factors listed above are 

relevant, and also favour non-disclosure of the personal email addresses.  I repeat my 

findings from Order FI-15-008, supra, cited by the third parties, which also dealt with a 

personal email address: 

 

[23]  I have determined that factors (ii) and (iii) above are relevant to 
this analysis, as the Third Party has refused to consent to the 
release of the information at issue [factor (ii)], and the Applicant 
is not required to maintain the confidentiality of the information 
at issue, once it has been released [factor (iii)]. Given the 
concerns that Canadians currently have for the protection of their 
personal privacy, these factors weigh heavily in favour of 
withholding the information at issue. It is also notable that, in a 
recent survey commissioned by the Privacy Commissioner of 
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Canada, nine in ten respondents expressed some level of concern 
about their privacy, and 56% of Canadians reported that they are 
concerned specifically about posting information relating to their 
contact information .  

 
[24]  I have also considered factors (vi) and (xiv) above. The Applicant 

has been provided with a copy of the email requesting the change 
of mailing address, with only the sender’s name and email 
address severed. The Public Body has thus been as open and 
transparent as it can be without violating the privacy of the Third 
Party. The Applicant does not have a pressing need for the Third 
Party’s name and email contact. The email makes it clear how the 
address change came about. 

     

[39]   Based on the foregoing considerations, I conclude that the presumption of 

unreasonable invasion of personal privacy is not rebutted for the personal email 

address in Record 14, and the various relevant factors of subsection 15(5) favour 

disclosure of the personal email addresses in both Record 14, and Record 17.  I find that 

disclosure of these two email addresses would constitute an unreasonable invasion of 

personal privacy for the third parties to whom the email addresses relate.  I confirm the 

decision of the head of the Public Body to withhold the personal email addresses from 

Record 14 and Record 17.   

 

[40] For the business email address severed from Record 53, I have drawn a different 

conclusion.  This email address is not a personal one, but a business email address of an 

employee of a third party company.  Record 53 is an email from an employee of the 

Public Body requesting that an action be performed by the employee of a third party 

company. I note that, similarly, Record 17 contains a business email address of an 

employee of another third party, which email address was disclosed to the Applicant by 

the Public Body.   I would consider both email addresses, the disclosed one in Record 

17, and the undisclosed one in Record 53, to be business card information.   
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[41] While none of the factors of subsection 15(5) apply to the business email address 

severed from Record 53, I find that circumstance (viii) of the additional considerations 

cited above, is relevant, and compelling.  The email address is provided solely in the 

third party’s professional capacity.   In my view, business email addresses such as these 

are not the type of information intended to be protected by section 15 of the FOIPP 

Act, as their disclosure does not constitute an unreasonable invasion of personal 

privacy of the third party to whom the email address relates.  Therefore, I will be 

ordering the head of the Public Body to disclose the email address severed from Record 

53 to the Applicant.  

 

 Full Names, First Names and Initials: 

[42] The Applicant does not refer to subsection 15(5) of the FOIPP Act in his submissions.  

However, his submissions appear to relate to clause 15(5)(a) and circumstance (i) of the 

additional considerations cited at paragraph [34] above.  The Applicant argues that the 

Wetland Conservation Policy stipulates that mitigation processes must be transparent, 

and submits: 

 
In the Wetland Conservation Policy for Prince Edward Island there is 15 
Mitigation Principles. They are referred to as "fundamental truths". One 
of these truths states "The mitigation process must be transparent, 
accessible, timely and efficient. "  

To me this statement means all information should be on the internet 
and at the very least if a FOIPP request comes into the Public Body 
requesting information regarding a mitigation the Public Body has 
absolutely no right to use a discretionary exception.  

Commissioner this wetland policy is front and center in this string of 
information. The Department of Environment has used this policy to 
force this landowner to pay $163,785.00 in mitigation fees, shrink his 
development, make a wetland park and slap a non-development clause 
on some of his land. I have no doubt this would have costs him at least $ 
500,000.00. So if the Public Body has no problem inflicting this kind of 
financial hardship standing behind this wetland policy the very least they 
could do is follow the "fundamental truths" of it. 
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[43] I have considered clause 15(5)(a) of the FOIPP Act and consideration (i) listed at 

paragraph [34] above.  These relevant considerations relate to subjecting a 

government's activities to public scrutiny, and the promotion of open, transparent and 

accountable government.  Such goals are always paramount considerations and have 

been considered so by the earliest orders of this office, including Order 03-003, supra, 

commencing at page 11: 

 

As I have pointed out in previous orders, an underlying principle of the 
Act is the transparency and accountability of our provincial government.  
Disclosure of discretionary benefits given out by public bodies is certainly 
a part of such accountability.  The Legislature, in its wisdom, recognized 
this when it deemed that the disclosure of certain discretionary benefits 
are automatically deemed not to be an unreasonable invasion of 
personal privacy under section 15(4).   
  
In order to come to an informed decision about whether to disclose the 
names of recipients of this discretionary benefit, subsection 15(3) 
requires that the personal privacy of the individuals must be balanced 
against the duty of accountability of government.  The fact that names 
were released in previous years is evidence that government recognized 
some duty of accountability relating to this particular discretionary 
benefit. 
  
  

[44] One question I must consider is whether disclosure of the personal names and initials 

severed from the records at issue would contribute to the public scrutiny of the Public 

Body’s activities, or provide open, transparent and accountable government.  Before I 

decide this question, I will consider other relevant factors that contribute to a fuller 

understanding of the personal names and initials that have been severed from Record 

11, Record 14, Record 16 and the post-it noted attached to Record 17.   

 

[45] Third party submissions in this review rely on clause 15(5)(f) of the FOIPP Act, arguing 

that third party personal information deserves to be treated as confidential: 

 

http://www.canlii.org/en/pe/laws/stat/rspei-1988-c-f-15.01/latest/rspei-1988-c-f-15.01.html�
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11.  Turning to section 15(5)(f) of the Act, the position of the third 
party is that in general all business and personal related 
correspondence by private individuals with public bodies are and 
deserve to be treated as confidential disclosures. In short, when 
one communicates with public body there ought to be presumed 
a reasonable expectation of privacy. It is noteworthy, in the case 
at hand that one of the originating pieces of correspondence 
originated from a Lawyer's office and such communications are 
universally regarded as confidential. 

  
 

[46] In Order No. 04-001, supra, I consider clause 15(5)(f) of the FOIPP Act, commencing at 

page 12:  

   

With regard to the Third Party’s reliance on subsection 15(3)(f), the 
Applicant responds that there is no evidence to support the Third Party’s 
contentions under this subsection.  The Third Party claims that their 
personal information has been supplied in confidence.  I agree with the 
Applicant that the records themselves do not support the Third Party’s 
submissions in this regard.  There is no confidentiality clause in the 
agreement of purchase and sale or in any of the records provided to me.  
In support of their argument for confidentiality, the Third Party states 
that the original contract was assigned from a private developer to the 
Public Body without the Third Party’s knowledge or consent.  However, 
the evidence establishes that the Third Party took steps to complete the 
contract with the Public Body.  They executed the deed of conveyance in 
favor of the Public Body, and subsequently accepted payment.    
  
I accept the Third Party’s evidence that they received verbal assurances 
of confidentiality from a representative of the Public Body, as this 
evidence was not challenged by the Public Body.   In my view, such 
assurances in these circumstances, conflict with the purposes of the Act.  
I agree with the Applicant that when private citizens conduct business 
with a Public Body, “the obvious bias is toward allowing the public the 
right to scrutinize those activities and expenditures.”   In my view, when 
private individuals conduct business with a Public Body, they should 
presume a real possibility that the information contained in the Public 
Body’s records may be disclosed to the public, subject, of course, to the 
exceptions set out in the Act. 
 

[underline emphasis added] 

http://www.canlii.org/en/pe/laws/stat/rspei-1988-c-f-15.01/latest/rspei-1988-c-f-15.01.html�
http://www.canlii.org/en/pe/laws/stat/rspei-1988-c-f-15.01/latest/rspei-1988-c-f-15.01.html�
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[47] Clause 15(5)(f) of the FOIPP Act applies to personal information that was supplied in 

confidence.  In this review, insufficient evidence has been provided that would lead me 

to conclude the names severed from the records at issue were supplied by a third party 

in confidence.  Record 11 is a cover letter from a solicitor for the third party, forwarding 

to the Public Body a package to seek an activity permit for a given parcel number, on 

behalf of the third party.  The solicitor invited the Public Body to contact the named 

third party directly, should it have any questions.  If, as is suggested by the third party, 

the third party’s name was not publicly associated with the activity permit application, 

then it would have been open to them to maintain the confidentiality of their identity.  

By virtue of Record 11, they chose not to.   

 

[48] The third parties also raise clause 15(5)(c) of the FOIPP Act, claiming that disclosure of 

the third party personal information would not be relevant to a fair determination of 

the Applicant’s rights, as it “does nothing to advance the applicant's substantive 

objectives”.  

 

[49] One of the Applicant’s objectives relates to reversing the classification of certain lands 

as protected wetlands.  The Applicant submits that, while he was unsuccessful, another 

party was successful, and the Applicant believes that the severed information will 

provide an explanation to him relating to how the other party’s permit was allowed.  

While I agree with the third party that disclosure of their personal information would 

likely not be relevant to a fair determination of the rights of the Applicant, I am 

nonetheless cognizant that full transparency of the records that reveal the process by 

which another applicant was successful, may be helpful to the Applicant. 

 

 [50] With respect to the remainder of subsection 15(5) of the FOIPP Act, I have received 

insufficient evidence that would substantiate that disclosing the personal information 

would unfairly expose the third party to financial or other harm, as set out in clause 
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15(5)(e), or unfairly damage the reputation of any person referred to in the record 

requested by the Applicant, as found at clause 15(5)(h).   

 

[51] I find that it is a relevant fact, pursuant to additional circumstance (v) listed at 

paragraph [34] above, that the named third party in Record 11, Record 14, Record 16, 

and the post-it noted attached to Record 17, has been connected with the 

development project associated with the permit holder by that third party’s solicitor, by 

the Public Body, and also in the local media.  During the course of the review, former 

Commissioner Maria MacDonald asked the Public Body to address two local media 

articles reporting on a relationship between the permit holder company and the named 

third party in Record 11.  The Public Body submits that the permit holder company 

claims the named third party in Record 11 is a personal associate and not publicly 

connected to this project.  The Public Body raises an issue of accuracy and states that 

accuracy depends on reliable sources, including the PEl government's Corporate 

Registry, to determine the shareholders, directors and officers of a company.   The 

Public Body points out that only one named individual is associated with the numbered 

company under the Corporate Registry, and this individual is not the named third party 

in Record 11.   

 

[52] The third party affidavit evidence also raises the issue of accuracy and questions 

references made by the Public Body in Record 16 that refer to a subdivision by using the 

third party's name.  The third party points out that the reference to the third party as 

an “owner” in Record 17 is also inaccurate; however, I note that this reference is not 

made by the Public Body, but by another third party who claims to represent the 

“owners”. 

 

[53] With reference to the issue raised by the Public Body and the third party about 

accuracy, clause 15(5)(g) of the FOIPP Act considers whether the personal information is 
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likely to be inaccurate or unreliable.  While I agree with the third party that they are not 

a named shareholder or director of the permit holder company, I do not find the 

personal information in the records to be inaccurate.  I note that the named third party 

in Record 11 clearly had some authority to forward the package seeking the activity 

permit, and offering to respond to the Public Body’s questions.  The solicitor for the 

third party did not forward the application on behalf of the numbered company, but on 

behalf of an individual, the third party.  The letter’s existence indicates that the named 

third party has a stake in the application.  This fact, combined with the fact that the 

named individual is also named in media reports associated with this parcel of land, 

leads me to find that disclosure of this personal name will not unreasonably invade the 

third party’s personal privacy, but will contribute to a more open, transparent and 

accountable government, as it will provide fuller information relating to the process of 

the permit application.  

 

[54] The third party's argument, that when personal information finds its way into the public 

domain, it cannot be called back and there is then no control or limit over its use, is 

related to circumstance (iii) of the additional considerations cited at paragraph [34] 

above, and the fact that an applicant is not required to maintain the confidentiality of 

personal information once it has been released to them.  I have taken this point under 

consideration, but have also balanced it with other circumstances, including 

circumstance (v) of the additional considerations, that the personal information is 

available to the public, having been reported in the media by two well-regarded local 

news outlets.  I find that the nature and content of the Records is also a relevant factor 

in favour of disclosure, as they reveal only the identities of those doing business with or 

for the Public Body, for the purpose of obtaining a discretionary permit. 

 

[55] In my view, the most compelling circumstance of subsection 15(5) of the FOIPP Act 

applicable to this particular review is the first listed, clause 15(5)(a).  While a third party 
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identified in Record 11, Record 14, Record 16 and the post-it note attached to Record 

17 does not consent to disclosure of their personal information (a factor I have 

considered), the records at issue clearly show that this third party is someone doing 

business with the Public Body relating to a discretionary benefit.  I find that disclosing 

their name in its various forms is desirable for the purpose of subjecting the activities of 

the Public Body to public scrutiny.  Further, disclosure promotes the objective of 

providing citizens of Prince Edward Island with an open, transparent and accountable 

government.  The importance of transparency of this permit process, in my view, 

outweighs the factors favouring non-disclosure of the various forms of the third party 

name, and is sufficient to rebut the presumption of unreasonable invasion of privacy 

associated with the personal information in Record 14. 

  

[56] The remainder of the names and initials at issue are contained in Record 53 and the 

post-it note attached to Record 17.  The post-it-note attached to Record 17 is a note to 

file of a telephone call from a third party who has already been identified in Record 17, 

itself.  The note is initialed by an employee carrying out the responsibilities of their 

employment, which employee has also been identified in Record 17, itself.   

 

[57] Circumstance (viii) of the additional circumstances cited above considers the fact that 

the names of individuals requested by the Applicant were provided solely in their 

professional capacity.  In Order No. FI-16-003, supra, I examine personal information as 

it relates to employees of a public body.  Beginning at paragraph [80], I cite from 

Alberta Order F2004-026, 2006 CanLII 80886 (AB OIPC), wherein it establishes that a 

record of what a public body employee has done in their professional or official capacity 

is not personal or about the person, unless that information is evaluative, or is 

otherwise of a “human resources” nature, or unless there is some other factor that 

gives it a personal dimension.  
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[58] I find that the head of the Public Body did not consider all of the circumstances when 

deciding to sever the name and initials from the post-it-note attached to Record 17, 

and the first name in Record 53.  It is either information about an employee acting on 

behalf of a public body, and/or it is business card information.  I find that the third 

parties named in the post-it noted attached to Record 17, and Record 53, are described 

in their official or professional capacity only.  This factor is given considerable weight, as 

clause 37(1)(z.1) of the FOIPP Act permits disclosure by a public body of individuals’ 

names and business contact information if the information is the type of information 

that is routinely disclosed in a business or professional context.  None of the names in 

these records are the type of information intended to be protected by section 15 of the 

FOIPP Act as personal information of a third party that, if disclosed, would be 

considered an unreasonable invasion of personal privacy.  Therefore, I will be ordering 

the head of the Public Body to disclose the name in Record 53 and the entirety of the 

post-it note attached to Record 17, including the full name and various initials. 

 

Issue 3 - Did the head of the Public Body properly exercise their discretion to sever 
information from Record 7, Record 8 and Record 23, as information that constitutes 
advice, proposals, recommendations, analyses or policy options developed by or for a 
public body or a member of the Executive Council, pursuant to clause 22(1)(g) of the 
FOIPP Act? 
 

  
[59] Section 22 of the FOIPP Act gives the head of a public body the discretion to refuse to 

disclose a record that contains the types of advice from officials described at subsection 

22(1), so long as the record does not contain information of the type described in 

subsection 22(2), in which case the exception cannot be claimed.  In order to exercise 

its discretion, a public body must first determine that the information in the record 

satisfies one of the descriptions under subsection 22(1).  Only if it does, may the public 

body then decide whether or not to provide access to the information at issue.  
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[60] The Public Body relies on clause 22(1)(g) of the FOIPP Act as the basis for severing 

information from three records at issue, and submits:  

 
After further review and consideration we submit that these three 
documents fall within subsection 22(1 )(g). While the Department agrees 
and recognizes the value in generally providing timely access to 
information, and has been steadily working towards this goal, there 
remain certain instances where the Department feels warranted in 
exercising its discretion, particularly around the ability of senior staff to 
provide honest and frank analysis, advice and recommendations.  All 
three of these records are comprised of a staff member providing advice, 
recommendations and analyses to senior management and/or to the 
Minister. 
  
Upon review, we do not believe that the exceptions listed subsection 
22(2) of the Act apply to records 7, 8 or 23. 
 

 

[61] Clause 22(1)(g) of the FOIPP Act states: 

 

22.  (1)  The head of a public body may refuse to disclose information to an 
applicant if the disclosure could reasonably be expected to reveal   

. . . 
  (g) advice, proposals, recommendations, analyses or policy 

options developed by or for a public body or a member of the Executive 
Council; 

  
 

[62] The Public Body holds the burden of proving that the record at issue satisfies the 

conditions of clause 22(1)(g) of the FOIPP Act, and that the head of the Public Body 

properly exercised discretion in determining whether or not to refuse access to the 

records as issue. Discretion is measured by reasonableness. 

 

[63] In support of its position, the Public Body refers to definitions from its practice manual, 

the Prince Edward Island Freedom of Information and Protection of Privacy Guidelines 
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and Practices Manual (May 2006), which definitions I have found acceptable in previous 

orders of this office.  The Public Body submits, as follows: 

 

. . . According to our FOIPP Guidelines and Practices Manual subsection 
22(1) is a discretionary exception that is intended to protect the 
deliberative process involving senior officials and heads of public bodies, 
and their staff, as well as among officials themselves. It also protects the 
deliberative process involving senior officials, heads of public bodies and 
the governing authorities of public bodies.  
 
In this same Manual, there are definitions concerning recommendation, 
advice, proposals and analyses or policy options. 
 

There is some overlap between the terms advice and 
recommendations as used in the exception.  
 
The term recommendations refers to formal recommendations 
about courses of action to be followed which are usually specific 
in nature and are prosed mainly in connection with a particular 
decision being taken.  
 
Advice, on the other hand, refers to less formal suggestions about 
particular approaches to take or courses of action to follow. 
 
Proposal and analyses or policy options are closely related to 
advice and recommendations and refer to the concise setting out 
of advantages and disadvantages of particular courses of actions.  

 

It is important to note in PEl Order 07-003 on April 27, 2007, these 
definitions were considered and the Commissioner stated "I find the 
above definitions to be reasonable and conclude that they demonstrate 
the interchangeability of the terms."  
 
Further PE I Order 08-005 concerning section 22 states:  
 
In further support of this argument, the Public Body cites PEl Order 07-
001 wherein the Commissioner considered PEl Order 06-004 and a 
fundamental purpose of section 22: 
 
"Section 22 was considered in Order 06-004 of this Office. In that order, I 
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agreed with the Alberta Commissioner that a fundamental purpose of 
section 22 is to enable candid advice to be provided to public bodies 
without fear of outside scrutiny (AB Order 2001-006[42]), and to allow 
those having the responsibility to make decisions to freely discuss the 
issues before them in order to arrive at well-reasoned decisions." 
  

 

[64] The Public Body has accurately cited Order No. 08-005, Prince Edward Island 

(Transportation and Public Works) (Re), 2008 CanLII 67686 (PE IPC), and Order No. 07-

003, Prince Edward Island (Environment, Energy and Forestry) (Re), 2007 CanLII 55715 

(PE IPC), of this office.  Section 22 is an important discretionary exception which, if 

applied judiciously, serves to ensure that candid advice will continue to be provided to 

public bodies.  I have kept this overarching goal in mind as I continue with my analysis 

below.  

 

 Severed Information for which section 22 is not invoked: 

[65] The majority of the information severed from Record 7 is background information, 

under the heading “Background”, and does not satisfy the required components of the 

exception under clause 22(1)(g) of the FOIPP Act.  This information recounts factual 

events leading up to the denial of a development application.  Based on its content, 

there is no indication that the record was created upon a request for advice.  It appears 

to be nothing more than typewritten notes of an employee of the Public Body, 

summarizing actions taken by employees of the Public Body up to that point, and the 

intended next steps.  To satisfy clause 22(1)(g), the information must relate to a 

suggested course of action that will ultimately be accepted or rejected by its recipient 

during the deliberative process [Alberta Order 96-006, 1996 CanLII 11565 (AB OIPC), at 

Issue C].  No such evidence has been provided by the Public Body to show that this 

background information satisfies clause 22(1)(g) of the FOIPP Act. 

 

[66] There is information in the final paragraph of Record 7 that appears to be a suggested 
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course of action, although there is no indication to whom the suggestion is made, nor 

has the Public Body provided such evidence in its submissions. 

 

[67] Because section 22 is not invoked by the majority of the severed information in Record 

7, I will be ordering the head of the Public Body to disclose this information to the 

Applicant.  I will address the final paragraph of Record 7, below. 

 

[68] Record 8 is an email with attached field assessment email.  The main email is a 

recommendation from one employee to another.  However, the attached field 

assessment email does not contain advice, proposals, recommendations, analyses or 

policy options, nor has evidence been provided by the Public Body to show that this 

field assessment information satisfies clause 22(1)(g) of the FOIPP Act.  Because section 

22 of the FOIPP Act is not invoked by the severed field assessment email in Record 8, I 

will be ordering the head of the Public Body to disclose this information to the 

Applicant.  I will provide further analysis of the main email, below. 

 

[69] Record 23 is a letter to a representative of the developer.  Its content has been severed 

as advice or recommendations, as has the content of a post-it note to the record.  Both 

the letter and the post-it-note contain direction only, and no evidence has been 

provided by the Public Body to show that this letter or post-it note information contains 

advice, proposals, recommendations, analyses or policy options.  Because section 22 is 

not invoked by the severed information in Record 23, I will be ordering the head of the 

Public Body to disclose this information to the Applicant. 

 

 Severed Information for which section 22 is invoked: 

[70]  In my view, section 22 of the FOIPP Act has been invoked with regard to the final 

paragraph of Record 7 and the main email severed by the Public Body at the top half of 

page one in Record 8.  This information satisfies the definition of recommendation.  
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Once the section has been invoked, the head of the Public Body must exercise 

discretion in a judicious and reasonable manner.  In Alberta Order F2014-23, 2014 

CanLII 34105 (AB OIPC), the adjudicator addresses a public body's exercise of 

reasonable discretion: 

  
Did the Public Body reasonably exercise its discretion under section 
24(1)(b)? 
  
[para 71]          In Hearings Before Administrative Tribunals, 2nd Edition[1], 
McCauley and Sprague describe how discretion is to be exercised when a 
statute confers discretion to make a decision. They state: 
  

When Parliament [the Legislature] gives a decision-maker 
the discretion to make a decision, it expects the decision 
maker to make each decision on the basis of the 
circumstances in each individual case.  
  
If the Legislature [or Parliament] did not want this to be so 
it would not have granted the decision-maker discretion in 
the first place. It would have set out the circumstances 
and the thing to be done or authorized that those 
specifications be set out in regulation. The fact that 
Parliament granted the power in terms of a grant of 
discretion means that Parliament wanted the discretion to 
be exercised on a case-by-case basis.  
  
The underlying purpose in granting a decision-maker 
discretion is to guarantee flexibility and responsiveness in 
administrative decision-making. The decision-maker 
cannot frustrate this purpose by choosing to exercise that 
power on some other basis that the decision-maker feels 
is more efficient, effective or expeditious. The decision-
maker must take its power as it gets it. The decision-
maker will err if, rather than considering the […] decision 
on a case by case basis, it simply applies or follows earlier 
developed procedure or policy without considering 
whether that policy is appropriate to the particular case. 
This is known as fettering discretion.  
  
Having to decide a matter on a case-by-case basis means 

http://www.canlii.org/en/ab/aboipc/doc/2014/2014canlii34105/2014canlii34105.html?resultIndex=1#_ftn1�
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that the decision-maker must apply his or her mind to 
each matter, and all the components of that matter, and 
decide each of those components on the basis of their 
merit in those circumstances. This means that the 
decision-maker must keep an open-mind on all aspects of 
the matter – procedural just as much as substantive – and 
decide what to do with the merits of each case. 
  

 

[71] I agree that a public body must exercise discretion on a case by case basis, always taking 

into consideration the intent of the legislation.  In the review before me, the Public 

Body's meager submissions relating to section 22 of the FOIPP Act do not reference or 

describe the records at issue, and only cite directly from previous decisions and 

procedure manuals, making arguments of a general nature.  Based on these 

submissions, there is insufficient evidence to show how the Public Body considered 

these records in relation to the objects and purposes of the FOIPP Act, nor whether any 

considerations were made at all. 

 

[72] The Applicant submits that the head of the Public Body failed to take into consideration 

relevant factors before exercising discretion to withhold the records at issue.  He 

submits: 

 

I submit PEl 06-004 PAGE 15 OF 27.  

For the public body to properly exercise its discretion, it must consider all 
of the Relevant facts and circumstances, as well as the principles and 
objects of the FOIPP Act. As has been said in previous orders, it must 
exercise its discretion fairly and Judiciously.  

This passage tells me that the public body must consider other facts 
other than simply look at what's in the FOIPP act. I am going to assume 
that the Commissioner will have to do the same.  

… 

Lastly Commissioner on this subject I'm submitting PEl 07-003 page 13 of 
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16.This reinforces what 06-004 has said. In this case the Public Body used 
almost the identical reason for not releasing the information under 
subsection22 (l)(g) as we have in this case. To this the Commissioner 
replied  

"While this may be the case, the head of the Public Body has given me 
very little information as to the particulars of how he exercised his 
discretion in this review. As noted above, the head of the Public Body 
cannot refuse the Applicant access simply because the record at issue 
satisfies the requirement of subsection 22(1)(g). He must show that he 
weighed all relevant factors, for and against access, in a balanced and 
judicious manner. If he did so, he has neglected to provide this important 
information to me. I am not satisfied, based on the evidence provided to 
me, that the head of the Public Body exercised the discretion required by 
subsection 22( l)(g)"  

[73] The Applicant has cited Order No. 06-004, Re Department of Health, 2006 CanLII 39087 

(PE IPC) of this office.  In that order, at page 19, I found that the information at issue did 

not constitute recommendations in accordance with section 22 of the FOIPP Act.  In the 

second order cited by the Applicant, Order No. 07-003, supra, I found that, while 

section 22 applied to the information at issue, the public body had not properly 

exercised its discretion to withhold the information.  The Applicant has correctly 

identified the requirement that the Public Body show that it weighed all relevant 

factors before exercising its discretion under section 22 of the FOIPP Act. 

 

[74] In order to show that that the head of the Public Body has properly exercised 

discretion, it must be shown that all relevant factors were considered, both for and 

against access, including the objects and purposes of the FOIPP Act.  It must also be 

demonstrated that discretion was exercised in a balanced and judicious manner.  I 

agree with the Applicant that I have been provided with little information relating to 

how the head of the Public Body has exercised discretion, and, therefore, I am not 

satisfied that the head of the Public Body properly exercised discretion.  
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[75] Based on the foregoing analysis, I will be ordering the head of the Public Body to re-

exercise discretion relating to clause 22(1)(g) of the FOIPP Act, as it applies to the final 

paragraph of Record 7 and the main email on the top half of page 1 of Record 8. 

 
 
Issue 4 - Did the head of the Public Body fulfill their duty to assist the Applicant 
pursuant to subsection 8(1) of the FOIPP Act, and, in particular, was an adequate search 
for records conducted? 
 
 

[76] Each review by the Information and Privacy Commissioner includes an inspection of the 

documents provided by a public body for the purposes of a review, to establish whether 

the public body sufficiently satisfied its duty under section 8 of the FOIPP Act in 

assisting the applicant.  Subsection 8(1) states, as follows: 

 
8.  (1)  The head of a public body shall make every reasonable effort to 

assist applicants and to respond to each applicant openly, 
accurately and completely. 

 
 

[77] Subsection 8(1) of the FOIPP Act establishes that the test to determine whether a public 

body’s duty to assist an applicant has been satisfied is based on reasonableness. 

  
[78] A public body's duty to assist is further set out in the obligations outlined at sections 6 

to 10 of the FOIPP Act, relating to processing requests for access to information under 

the FOIPP Act. 

 

[79] It is the Public Body's position that it has met its duty to assist, as it states: 

 
For this request, the FOIPP Coordinator made every effort to assist the 
Applicant before, during and after the request was received and 
completed. There were numerous conversations between the FOIPP 
Coordinator and the Applicant between November 18, 2011 and March 
19, 2012. These calls were documented in the file and included the topic 
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that was discussed. 
 

[80] The Applicant appears to have one key issue associated with the Public Body’s duty to 

assist.  They question whether all responsive records were captured during the Public 

Body's search, specifically, briefing notes.  The Applicant states: 

 

. . .  My request for information #5 was regard to briefing notes given to 
MLAs to explain the amendments to the Environment Protection Act on 
May 21/2008.  I was told that this is standard practise when a bill is 
introduced by [the Clerk of the Legislature] who I believe is the clerk of 
the legislative assembly. Of course this is not mandatory and bills do go 
before the house without any information packets whatsoever.  
 
In this case there was information given to MLAS. I'm submitting the 
Hansard transcript of May 22/2008. I've shaded yellow the exchanges on 
page 2072 in which Mr M. Currie clearly refers to information he 
received from the crown 

. . . 

. . .  My question is why does the Government claim they do not have the 
briefing notes [that clearly exist] on such an important and historic piece 
of legislation.  I maintain MLAs didn't know what they voted through the 
house, they are not biologists so they would have no way to understand 
the consequences of this change in wetland definition.  I can only assume 
it was explained in the briefing notes which why I want them. If providing 
briefing notes to MLAs to explain bills before the house is standard 
practise why did a reasonable person not been able to find them?  
 

It is notable that, in response to the Applicant’s stated concern about the lack of 

briefing notes, the head of the Public Body specifically advised that they 

completed an additional search and were unable to locate such a document. 

 

[81] The Applicant further states that he was able to obtain the 1990 and 2000 inventory 

comparisons by class of wetland.  He queries why this document was not found in the 

search relating to his access request.    
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[82] I have examined the Public Body's processing documents provided for the purposes of 

this review.  I find the Public Body met its duty to assist the Applicant.  There is 

sufficient evidence to show a direct line of communication between the Applicant and 

the FOIPP coordinator throughout the process.  The FOIPP coordinator maintained a 

well-documented file, noting all her actions and interactions with employees in an 

effort to search for responsive records.  With reference, in particular, to briefing notes, 

evidence shows that the FOIPP coordinator performed a second search for these 

particular records to ensure her search was complete.  Based on my review of the file, I 

find that the Public Body fulfilled its duty to assist the Applicant by responding openly, 

accurately and completely to the Applicant’s request.    

 

V. SUMMARY OF FINDINGS 

 

[83] I find that the head of the Public Body was not authorized to sever information from 

Record 1 and Record 54, on the basis that the information was “not related” to the 

Applicant’s request for access. 

 

[84] I find that the following information severed by the Public Body from Record 11, Record 

14, Record 16, Record 17 and Record 53 is personal information in accordance with 

clause 1(i) of the FOIPP Act: 

 

• two personal email addresses and one business email address in Record 14, 
Record 17 and Record 53; and 
 

• full names, first names and initials referred to in Record 11, Record 14, Record 
16, the post-it note attached to Record 17, and Record 53. 

 

[85] I find that the remainder of information severed by the Public Body from Record 11, 

Record 14, Record 16, the post-it note attached to Record 17, and Record 53 is not 

personal information in accordance with clause 1(i) of the FOIPP Act. 
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[86] I find that, in accordance with section 15 of the FOIPP Act, disclosure of the following 

personal information from Record 11, Record 14, Record 16, Record 17 and Record 53 

would constitute an unreasonable invasion of the personal privacy of the third party to 

whom the information relates: 

 

• the personal email address in Record 14; and 

• the personal email address in Record 17. 

 

[87] I find that, in accordance with section 15 of the FOIPP Act, disclosure of the remainder 

of personal information from Record 11, Record 14, Record 16, Record 17 and the post-

it note attached, and Record 53 would not

 

 constitute an unreasonable invasion of the 

personal privacy of the third party to whom the information relates. 

[88] I find that the following information from Record 7 and Record 8 invoke clause 22(1)(g) 

of the FOIPP Act: 

  

• the final paragraph of Record 7; and 

• the main email on the top half of page 1 of Record 8. 

 

[89] I find that the remaining information from Record 7, Record 8 and Record 23 does not 

invoke clause 22(1)(g) of the FOIPP Act.  

 

[90] I find that I have not been provided with sufficient evidence from the head of the Public 

Body that would lead me to conclude that they properly exercised their discretion in 

deciding to withhold the information in the records for which clause 22(1)(g) of the 

FOIPP Act applies. 
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[91] I find that the head of the Public Body fulfilled their duty to assist the Applicant, 

pursuant to subsection 8(1) of the FOIPP Act. 

 

VI. ORDER 

 

[92] Based on the above findings, I order the head of the Public Body to reconsider the 

information severed from Record 1 and Record 54, with a view to determining whether 

any of the exceptions under the FOIPP Act apply to permit withholding the severed 

information, and to issue a new decision letter to the Applicant, relating to Record 1 

and Record 54.  I also note that it is open to the Public Body to seek the Applicant’s 

consent to continue to sever the information within these two records.     

 

[93]  I confirm the decision of the head of the Public Body to withhold from the Applicant 

the personal email address of Record 14, and the personal email address of Record 17. 

 

[94] I order the head of the Public Body to disclose to the Applicant the remainder of the 

information in Record 11, Record 14, Record 16, Record 17 and its post-it note, and 

Record 53. 

 

[95] I order the head of the Public Body to disclose to the Applicant: 

 

• all information in Record 7, except the final paragraph of Record 7 (immediately 
above “Contact” and “Date”);  
 

• the field assessment email in Record 8 (immediately below “Hi Greg”); and 
 

• the entirety of Record 23. 
 

[96] I order the head of the Public Body to re-exercise their discretion relating to the final 

paragraph of Record 7 (immediately above “Contact” and “Date”) and the main email 
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on the top half of page 1 of Record 8, taking into consideration all relevant factors, both 

for and against access, including the objects and purposes of the FOIPP Act, and to 

exercise their discretion in a balanced and judicious manner.   I further order the head 

of the Public Body to provide a written account of the exercise of their discretion to the 

Applicant, and to the Information and Privacy Commissioner.  

 

[97] I thank all parties for their thoughtful submissions in this review.  According to 

subsection 68(1.1) of the FOIPP Act, the Public Body shall not take any steps to comply 

with this order until the end of the time for bringing an application for judicial review of 

the order under section 3 of the Judicial Review Act, R.S.P.E.I. 1988, c. J-3.  

 

 

        _______________________________ 

        Karen A. Rose 
  Information and Privacy Commissioner 


