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Appeal Proceedings 

1. This appeal was conducted on November 10, 2016 before the Workers 

Compensation Appeals Tribunal (“Tribunal”). 

 

2. The Appellant brings this appeal from the decision of the Internal 

Reconsideration Officer (“IRO”) IR #[PERSONAL INFORMATION] dated 

October 7, 2015.  The IRO denied the Appellant’s request that his claim for 

temporary wage loss benefits and medical aid benefits be reopened effective 

June 21, 2015. 

 

Facts  

3. The Appellant was employed with the [PERSONAL INFORMATION] with the 

[PERSONAL INFORMATION] as a Technician. The Appellant stated he was 

attempting to [PERSONAL INFORMATION] when he strained his lower back 

on December 13, 2013.  On December 21, 2013, he attended the Emergency 

Department at the Queen Elizabeth Hospital and following examination by Dr. 

Bader, was given a diagnosis of back sprain and sacroiliac dysfunction on the 

left side.   

[Appeal Record – Tab 6] 

 

4. Between January 2014 and May 2015, the Appellant dealt with Case 

Coordinator, underwent a Functional Capacity Evaluation (“FCE”) and 

attended work conditioning sessions in an attempt to find a suitable return to 

work.   During this time the evidence from family physicians, Drs. Shea and 

Reid, and Chiropractor, Dr. Adams, all stated that the Appellant was not yet 

able to return to work.  [Appeal Record - Tabs 37, 50, 51 and 54] 

 

5. On May 29, 2015, the Appellant met with his Case Coordinator to discuss 

returning to work as a [PERSONAL INFORMATION] as his pre-injury job was 

found not to be a safe match.  The [PERSONAL INFORMATION] position was 
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matched to his capabilities by Valerie Handren, Licensed Physical Therapist, 

who stated that the position was “essentially a safe match”.   The Appellant, 

however, stated that he was not able to do such physically demanding work. 

[Appeal Record – Tab 50] 

 

6. Having received an opinion from the Board’s Medical Advisor, Dr. O’Brien, that 

the Appellant’s diagnosis was for mechanical low back pain and that no 

further investigations or treatment were required, the Case Coordinator felt it 

appropriate for the Appellant to attempt to return to work in the [PERSONAL 

INFORMATION]position. 

 

7. On June 15, 2015 the Case Coordinator communicated to the Appellant that 

his claim for temporary wage loss and for medical aid benefits was to be 

closed effective June 21, 2015.  The rationale for the closure of the claim was 

that the employer had made available an alternate position which was 

determined to be within the Appellant’s capabilities and the position was 

available as of June 22, 2015.  

 

8. On June 17, 2015 a physician report was provided from Dr. Shea stating that 

the Appellant remained unable to perform any type of work and recommended 

he be sent to a Pain Clinic.  After an attempt to work in the [PERSONAL 

INFORMATION] position, he was unable to continue due to an increase in his 

symptoms.  The Appellant was assessed by Dr. Reid who provided a medical 

note dated June 25, 2016 stating that he would be off work indefinitely. 

[Appeal Record – Tabs 63 and 64] 

 

9. The Appellant’s Case Coordinator advised that she had reviewed the reports 

of Drs. Shea and Reid submitted following the decision to close the claim, but 

that the decision stood as the physicians did not provide objective medical 

information. 
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10. A Request for Internal Reconsideration of the June 15, 2015 decision was filed 

by the Worker Advisor claiming that the alternate position offered was not a 

safe job match.  On October 7, 2015 this request was denied.  The IRO decided 

that the [PERSONAL INFORMATION] position was a safe job match with 

some restrictions.  The employer stated it could accommodate the Appellant. 

 

Issue 

11. Was the IRO’s October 7, 2015 decision to deny the Appellant’s request to 

reopen his claim for temporary wage loss benefits and medical aid benefits 

effective June 21, 2015 correct?  

 

Appellant’s Argument 

12. The Appellant referred the Board to Section 40.2 of the Workers Compensation 

Act, R.S.P.E.I. 1988 W-7-1, which provides for the duration of wage loss 

benefits: 

 

40.2 (1) Subject to subsection (2), wage loss benefits are payable until 

the earlier of 

(a) the date the Board determines that the loss of earning capacity 

has ended or no longer results from the injury; and 

(b) the date the worker reaches the age of 65 years. 

 

13. The Board closed the Appellant’s claim on the basis that the employer had 

provided suitable alternate work which would eliminate the Appellant’s wage 

loss. 

 

14. Further, Board Policy POL-93, “Return to Work” provides the following 

definition of “suitable work”: 

 

13. Suitable work 
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Where a worker is medically able to perform suitable work but is unable 

to perform the essential duties of the worker’s pre‐injury employment, 

the employer shall offer to the worker the first available suitable work 

with the employer. 

15. The Appellant argued that the position of [PERSONAL INFORMATION] was 

not suitable work because the physician demands of this position are beyond 

his capabilities for the following reasons: 

 The Appellant’s FCE conducted May 12 and 13, 2014 demonstrated he 

had medium-weighted capabilities.  He could lift 20-50 pounds 

occasionally, 10-25 pounds frequently and 10 pounds constantly.  A 

minimum qualification of the [PERSONAL INFORMATION] position is 

the ability to lift up to 32 kilograms for sustained periods.  

 The Appellant’s family physician did not clear him to return to work and 

as of June 2015 he was unable to perform any work.   Dr. Shea’s report 

of June 17, 2015 recommends a referral to a Pain Clinic; however, the 

Appellant has not been referred to such a clinic. 

 The Appellant attempted to return to work in the [PERSONAL 

INFORMATION] position; however, he was unable to continue due to an 

increase in symptoms and was put off work indefinitely effective June 

25, 2015. 

 

16. The Appellant argued that the realities of the job are not always how it is 

presented on paper and that accommodations were not able to be made for 

him when he attempted employment as a Maintenance Worker on June 22, 

2015. 

 

17. Further, the Appellant noted that the report of Dr. Wotherspoon dated April 23, 

2015 does not discuss what is suitable work or consider the functional job 

duties of the position of [PERSONAL INFORMATION].  For the purpose of 

determining the particular issue of whether the position falls under the 

category of “suitable work”, his assessment is not of much assistance.  
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[Appeal Record - Tab 56] 

18. In light of the above, the Appellant asks the Tribunal to: 

(a) Overturn the IRO decision of October 7, 2015; 

(b) That the Appellant’s claim be reopened for wage loss benefits and 

medical aid benefits June 21, 2015; 

(c) The matter be returned to the jurisdiction of Client Services; and, 

(d) An assessment be made to determine whether the Appellant is a 

candidate for participation in either a Pain Clinic or a multidisciplinary 

program to address his issues. 

 

Respondent’s Argument 

19. The Respondent argues that the Appellant was medically able to work in a 

new position being offered by his employer as [PERSONAL INFORMATION]. 

 

20. The Respondent refers the Tribunal to paragraphs 8 and 9 of Board Policy, 

POL-68 stating that greater weight must be given to: 

8. Medical information is an important component of the evidence to 

consider when making claim‐related decisions. When weighing 

evidence, the Workers Compensation Board finds objective medical 

information to be more persuasive than subjective medical information. 

Therefore, the Workers Compensation Board will give greater weight to 

objective medical information in the decision making process.  

9.   Where there is conflicting medical information on a claim, the 

Workers Compensation Board will analyse the information objectively, 

using the following criteria:  

 the expertise or degree of specialization of the health care 

provider giving the opinion;   

 the relevance of the clinical expertise of the health care provider 

giving the opinion;  

 the accuracy and source of the information relied upon by the 

health care provider;  

 objective versus subjective medical information;    

 the timeliness and comprehensiveness of the opinion; 
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 the relevance of any research referenced by the health care 

provider; and  

 any issues of bias or lack of objectivity. 

 

21. It was suggested by the Respondent that the Tribunal should rely on the 

following experts or specialists: Dr. S. O’Brien, Board Physician; Handren, 

Licensed Physical Therapist; and, Dr. Wotherspoon, Orthopaedic Specialist. 

 

22. The Respondent also states that although the job description requires lifting 

up to 32 kilograms, the fact that Ms. Handren did not mention this requirement 

in the functional job analysis may suggest that she and the employer 

discussed new parameters of the position. The Respondent notes that the case 

summary contains a comment from the employer stating that it could 

accommodate the Appellant. [Appeal Record - Tabs 49 and 69] 

 

23. Finally, the Respondent notes that the Appellant’s treating physicians, Drs. 

Shea and Reid, did not consider the duties of the position in providing their 

opinions on his ability to work.   

 

Decision 

24. For reasons which are set out in this decision, the worker's appeal is allowed. 

The following is the rationale for this decision: 

 

25. There is no question that on December 13, 2013, while working in the province 

of Prince Edward Island, the Appellant suffered an accident which resulted in 

lower back strain. 

 

26. The question is whether at the time benefits were discontinued on June 22, 

2015, the position of [PERSONAL INFORMATION] that was offered by the 

Employer was a suitable job match and, as such, the loss of the Appellant’s 

earning capacity ended. 
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27. Upon review of the medical evidence available, the Tribunal finds that the 

evidence of Dr. Wotherspoon is of limited assistance in determining whether 

the position of [PERSONAL INFORMATION] falls under the category of 

“suitable work” because he does not consider the functional job duties of the 

position. [Appeal Record - Tab 56] 

 

28. Likewise, the evidence of Dr. O’Brien does not address the functional job 

requirements nor did he actually assess the Appellant.  

[Appeal Record – Tab 58] 

 

29. With respect to the evidence of Ms. Handren, the Tribunal finds this to be the 

most relevant information in determining whether the [PERSONAL 

INFORMATION] position was a suitable match.  The following is an excerpt 

from Ms. Handren’s Functional Job Analysis which states that the critical 

demands are:  

 

Critical Job Demands Physical Work 

Strengths 

Job Match  

Yes/No 

Horizontal lift rarely 50 

lbs  

 

Horizontal lift rarely 45 

lbs 

YES 

Push/pull occasionally to 

50 lbs 

Push/pull frequently 

48/36 lbs. 

YES 

 

 RECOMMENDATIONS: 

This represents as essentially a safe job match.  However, the client’s 

restrictions in extension and left rotational forces through the lumbar 

spine may affect his tolerance levels for [PERSONAL INFORMATION]. 

[Appeal Record - Tab 49] 
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30. The critical job demands used by Ms. Handren to assess whether the position 

was suitable work did not match the job description for the position of 

[PERSONAL INFORMATION] which sets out substantially higher lifting 

requirements (e.g. lifting up to 32 kilograms for sustained periods).  [Appeal 

Record – Tab 43] 

 

31. As a result, it is difficult for the Tribunal to determine whether the position of 

[PERSONAL INFORMATION] actually constituted “suitable work”.   Board 

Policy POL-68, at paragraph 9, states that where there is conflicting medical 

information on a claim, the Board will consider “the accuracy and source of the 

information relied upon by the health care provider”.   In considering the 

evidence before the Tribunal, it does not appear that the information relied 

upon by Ms. Handren was accurate.  Other than the job description, the 

Tribunal has no other evidence to determine how the critical demands were 

established by Ms. Handren. 

 

32. Further, there are no indications of what accommodations could have been or 

were made by the Employer.  There is only a brief note during a conversation 

between the employer and Case Coordinator which mentions that 

accommodation could occur. [Appeal Record - Tab 69] 

 

33. In contrast to Ms. Handren’s opinion, the Tribunal also considered the 

evidence of Dr. Shea who consistently stated that the Appellant was unable to 

return to work.   Although her opinions are not based on completely objective 

evidence, the fact that Dr. Shea assessed the Appellant at least five times 

since the accident allows the Tribunal to place some weight on her opinion.  It 

is also noteworthy that her opinion was corroborated by other medical 

professionals.  On June 25, 2015, Dr. Reid stated that the Appellant was 

unable to return to work.  Further, Dr. Adams, Chiropractor, who had seen and 

treated the Appellant on numerous occasions, stated the same opinion on 

November 25, 2014. [Appeal Record – Tabs 12, 37, 50, 51, 54, 63 and 64]  
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34. Taking the abovementioned factors into consideration, along with the fact that 

the Appellant attempted to perform the duties of [PERSONAL INFORMATION] 

but could not complete the work day, the Tribunal finds that on the evidence 

before it the position of [PERSONAL INFORMATION] did not constitute 

“suitable work”.   

Decision 

35. The Appellant's appeal is allowed and this matter is directed back to the 

Board to be dealt with.  

 

36. This Tribunal would like to thank the parties for their submissions. 

 

Dated this   4th day of April, 2017  

 

__________________________________ 

Meaghan S. Hughes, Vice-Chair 

Workers Compensation Appeal Tribunal 

 

Concurred: 

 

_________________________________   

Eugene (Stu) Lavers, 

Employer Representative 

 

__________________________________ 

Elizabeth (Libba) Mobbs  

Worker Representative 

 


