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Appeal Proceedings 

1. This appeal was conducted on February 13, 2017 before the Workers 

Compensation Appeals Tribunal (“Tribunal”). 

 

2. The worker brings this appeal from the decision of the Internal 

Reconsideration Officer (“IRO”) IR #[PERSONAL INFORMATION] dated May 

4, 2015, which denied the Appellant’s claim for a work-related progressive low 

back injury on November 9, 2014.   

Facts  

3. The Appellant was employed as a permanent full-time [PERSONAL 

INFORMATION] Manager at the [PERSONAL INFORMATION] on the date of 

injury,  November 9, 2014.  On December 12, 2014 the Appellant filed the 

Worker’s Report Form 6 (“Form 6”) wherein the Appellant stated the onset of 

pain in her right lower back area occurred while at work performing regular 

duties, including heavy lifting such as moving [PERSONAL INFORMATION]. 

[Appeal Record – Tab 3] 

 

4. The Appellant attended the Emergency Department of the QEH on November 

16, 20 and 24, 2014.  As well, she attended a walk-in clinic on November 25, 

2014 and December 3 and 12, 2014.  On November 20, 2014, Dr. J. Sampson 

provided an initial diagnosis of right-sided sciatica.  Dr. Cusack on December 

18, 2014 made a diagnosis of a herniated lumbar disc and noted her condition 

was not suitable to her working. 

 
5. On January 6, 2015 she was advised by an Entitlement Officer that her claim 

for low back injury was denied because upon weighing the evidence, it did not 

show that she sustained a personal injury by accident arising out of and in the 

course of employment.  Further, the Entitlement Officer determined the claim 

could not be allowed under Board Policy POL-91, “Repetitive Strain Injuries”, 

as the claim was for a low back injury, not an injury of the upper extremities as 
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referenced in the policy. 

 
6. A CT scan report dated December 19, 2014 indicates a right paracentral disc 

herniation at L5/S1 with root irritation of the right S1 nerve root.  An MRI 

report dated January 26, 2015 from Dr. Profitt, Orthopaedic Surgeon, confirmed 

the result of the CT scan. 

 

7. A request for internal reconsideration was filed on behalf of the Appellant on 

March 12, 2015.  It was argued that the Appellant had suffered a workplace 

accident as defined by the Workers Compensation Act (“Act”) on November 9, 

2014 when she experienced back pain while moving [PERSONAL 

INFORMATION]  and that the claim should not be precluded under the 

wording of POL-91, “Repetitive Strain Injuries”. 

 

8. By letter dated May 4, 2015 the Internal Reconsideration Officer determined 

that the Appellant had not sustained an injury by accident arising out of and 

in the course of employment, upholding the decision of the Entitlement Officer. 

 

Issue 

9. Was the IRO’s May 4, 2015 decision to deny the Appellant’s claim appropriate?  

 

Appellant’s Argument 

10. It was argued by the Appellant that the central issue was whether a “personal 

injury by accident arising out of and in the course of employment” had 

occurred, thus making her eligible for compensation under section 6(1) of the 

Act.  

 

11. The Appellant submitted that her low back problems are as a direct result of 

her duties as [PERSONAL INFORMATION]  Manager, and referenced the Form 

6 which provides information about her workplace duties and the events 
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leading up to the claim. [Appeal Record - Tab 3] 

 
12. On the date of accident, the Appellant stated that she was lifting PERSONAL 

[INFORMATION]  but that her pain came on “progressively”.   

 
13. The Appellant submits that a review of the Board file discloses that her low 

back problems are a direct result of heavy, repetitive workplace duties and 

that this constitutes “a thing that is done and the doing of which arises out of 

and in the course of employment”.  On that point, the Appellant submits that 

although there is not a single, precipitating incident of injury, the definition of 

accident also includes progressive injuries, specifically Policy POL-91 

“Repetitive Strain Injuries”.  

 
14. The Appellant argues that there is no evidence of an intervening cause and 

there is very little medical evidence of a pre-existing back condition.  The Form 

6 states that 20 or more years ago the Appellant experienced symptoms on 

other side of her body (left sciatica that have since been resolved). The 

Tribunal was also urged to consider the presumption at s. 6(4) of the Act.   

Unless the contrary is shown, it is assumed that if the injury occurred in the 

course of employment, the injury arose out of employment.   

 

Respondent’s Argument 

15. The Respondent Board reminded the Tribunal that the Workers Compensation 

scheme is an “accident-based” scheme.  There are other forums for workers 

when they do not fall under this scheme (e.g. employment insurance, long 

term disability, etc.).  However, Workers Compensation is narrower in scope. 

The Tribunal must be convinced on a balance of probabilities that the injury is 

related to the work. 

 

16. The Respondent Board does not disagree that the Appellant experienced pain 

at work, however, with respect to s. 6(1) of the Act, the focus must be on 
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whether an accident arose out of an in the course of employment. 

 

17. The Respondent Board referred the Tribunal to the following evidence in 

particular:  

 
- While the Appellant noted in the Form 6 that she began to notice pain 

on November 9, 2014, she did not seek medical attention until 

November 16, 2014 [Appeal Record - Tab 3].  

- On November 16, 20 and 24 2014, the Appellant attended the 

Emergency Department.  None of the physician reports mention that the 

Appellant’s condition was caused or related to her employment.  

[Appeal Record - Tab 9] 

- On November 24, 2014 when addressing the “Mechanism of Injury”, the 

emergency report stated “No known MOI”. [Appeal Record - Tab 9] 

- During all visits to the ER the payer was marked as PEIHI, not WCB. 

[Appeal Record - Tab 9] 

- Dr. Cusack’s report dated December 12, 2014; he notes that when 

patient was seen on November 25th, “this was told to me not WCB”. 

[Appeal Record - Tab 11] 

- The Appellant had a previous history of issues with her left sciatica 

according to the Worker’s Form 6.  Further Dr. Brandon notes that “she 

has a long history of recurrent low back pain”. [Appeal Record - Tab 9] 

 

18. Overall, the Respondent Board suggests that if all the information on file is 

considered along with the history and timeline of the claim, there is a lack of 

evidence to support that the Appellant had an accident or injury that is caused 

by her work duties. 

 

Employer Advisor’s Argument 

19. The Employer Advisor filed a letter with the Tribunal, on behalf of the 
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[PERSONAL INFORMATION], in support of the submissions made by the 

Respondent Board.  The Employer Advisor, agrees with the reasoning 

contained in the Internal Reconsideration Officer’s decision (IR#15-18), noting 

that the medical information on file up until December 12, 2014 did not 

reference the Appellant’s injury as being work-related.  In addition, there was 

no report made to the Employer of an injury in the workplace.  

 

Decision 

20. For reasons which are set out in this decision, the worker's appeal is denied.  

The following is the rationale for this decision: 

 
21. Pursuant to s. 6(1) of the Act, the Board shall pay compensation to a worker 

who suffers personal injury by accident “arising out of and in the course of 

employment”.  

 

22. Under Board Policy POL-71 “Arising Out of and in the Course of Employment”, 

“arising  out of employment” is defined as an injury that is liked to, originating 

from or the result of, in whole or in part, an activity or action undertaken 

because of a worker’s employment. “In the course of employment” means the 

injury must be linked to a worker’s employment in terms of time, place and 

activity.  

 
23. Section 6(4) of the Act provides for a statutory “presumption” that if an 

incident occurs in the course of a worker’s employment, it is presumed to have 

also arisen out of the worker’s employment.   

 

24. None of the medical reports on file linked the worker’s duties with her injury.  

Prior to completing her Form 6, the Appellant visited the Emergency Room on 

four different occasions between November 16 and December 12, 2014 and 

attended a walk-in in clinic on three other occasions. There is no discussion or 

reporting from physicians about the cause of the injury or whether it occurred 
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as a result of a workplace accident.   There is no mention of a date and time of 

accident on any of the physician forms until December 12, 2014 (the day the 

claim was filed).  Further on December 12, 2014, Dr. Cusack states, “originally 

when pt was seen November 25th, this was told to me not WCB.” [Appeal 

Record - Tab 11]  On November 24, 2014 when addressing the “Mechanism of 

Injury”, the emergency report stated “No known MOI”. [Appeal Record - Tab 

9] 

 

25. The Appellant’s Form 6 states that the initial injury occurred “while lifting 

[PERSONAL INFORMATION]”. Then in the next sentence she states, “Pain 

came on progressively and could not be associated with a specific event.” She 

goes on to state, “Pain came on slowly – thought it would resolve with a couple 

of days off.” Then notes, “I started having pain around the 9th of November – 

pain was in lower back and hip – did not think much of it.”  In a conversation 

with the WCB Case Worker on December 30, 2014, the Appellant explained 

that she applied for STD first as she knew she did not have a specific incident 

at work and did not think it would be covered by WCB. She was advised that 

her STD claim was denied on December 11, 2014 because she had to file for 

WCB first. On December 12, 2014 she filed for WCB. 

 
26. The Employer’s Form 7 stated the following under the heading of “Accident 

Description”: “November 16th mentioned she was going to see a doctor about 

her back pain”.  The Employer does not mention any specific accident.   

 

27. Based on the Appellant’s own evidence the issue does not appear to be a 

single event injury.  The Appellant argues that Board Policy POL-91 

“Repetitive Strain Injuries” should be considered by the Board where there is 

not a single event injury.  Although the Tribunal agrees with the Appellant 

that this policy does not necessarily exclude lower body injuries, there still 

must be a link between the performance of specific repetitive work tasks and 

the injury itself.   



WCAT Decision # 239 

 

Page 7 of 8 

 
28. In this case, the medical evidence did not establish a link between the 

Appellant’s workplace duties and the injury. There is no report from the 

Employer confirming an accident occurred. The Tribunal can only refer to the 

information provided at Form 6, which was completed over a month after the 

injury.  Further, the Appellant did not complete the Progressive Injury 

Questionnaire nor was any history provided about how the injury arose or 

progressed as a result of those duties.                       

 
29. Board Policy POL-68 “Weighing of Evidence” states that the Tribunal must 

assess and weigh all relevant evidence and make decisions based on a 

balance of probabilities – a degree of proof which is more probable than not.  

Overall, the Tribunal finds that there is insufficient information to suggest that 

the back injury was caused by a repetitive movement at work as is 

contemplated under Board Policy POL-91.   

 
30. The Appellant referred the Tribunal to two Nova Scotia WCAT decisions to 

establish the proposition that lower back problems can be caused by 

repetitive work related activities.  The first decision, WCAT 2009-351-AD, can 

be distinguished because the evidence (including medical evidence) indicated 

that the problem arose from the job duties. The Appellant suffered two specific 

work incidents over the span of a year that, when viewed together, reasonably 

established that the workplace duties were the only likely cause of her back 

problems.  

 
31. In the second decision, WCAT 2011-295-AD, there were three physicians and a 

physiotherapist who diagnosed the Appellant with a mid-back muscle strain 

attributable to “repetitive stress” or indicated that it was due to “cumulative 

trauma”. 

 

32. Unfortunately, the evidence provided by the Appellant does not on the balance 

of probability prove that the injury of the Appellant was caused by an accident 
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as defined in the Act, and thus the Appeal is dismissed. 

 

33. This Tribunal would like to thank the parties for their submissions. 

 

Dated this 20th day of June, 2017.  

 

__________________________________ 

Meaghan S. Hughes, Vice-Chair 

Workers Compensation Appeal Tribunal 

 

Concurred: 

 

__________________________________               

Donald Cudmore, Employer Representative 

  

__________________________________ 

Elizabeth (Libba) Mobbs, Worker Representative 

 

 

 


