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Facts and Background 

 

1. This is an appeal arising from a decision of the Internal Reconsideration Officer (“IRO”), 

IR # [PERSONAL INFORMATION], dated October 7, 2015 which determined that the 

Worker had not suffered a compensable workplace injury to her right heel.  [Appeal 

Record Tab 1] 

 

2. The Appellant accepted the IRO’s decision in relation to the fact that the claim for her 

left heel injury was filed beyond the six month period for claims filing and, therefore, out 

of time.   

 

3. The Appellant had been employed as a permanent full time [PERSONAL 

INFORMATION] in the [PERSONAL INFORMATION].  [Appeal Record Tab 3] 

 

4. The Appellant filed a Form 6 on April 21, 2015, and claimed, on the Progressive Injury 

Questionnaire, ongoing progressive injury to both feet.  The Appellant noted that she first 

noted her symptoms in the fall/winter of 2013.  [Appeal Record Tab 3] 

 

5. The Appellant sought medical attention for left heel pain symptoms commencing on 

September 23, 2013. The report from that visit, as well as the reports from a series to 

visits to Dr. Barkhouse between September 23, 2013 and April 17, 2015, provided a 

diagnosis of left foot plantar fasciitis. The reports on December 2, 2014 and April 17, 

2015 provided a diagnosis of right foot plantar fasciitis and heel spurs. [Appeal Record 

Tab 6] 

 

6. In a report dated, April 20, 2015, Dr. Wotherspoon, Orthopaedic Surgeon at the Queen 

Elizabeth Hospital, stated that the Appellant’s injury was “… clearly an overuse injury to 

her right foot.” The report noted the Appellant had similar problems with her left foot 

though the condition in the left foot had improved. The report recommended 

accommodation in her duties for six to eight weeks followed by an ease back to full 

duties. [Appeal Record Tab 6] 
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7. By letter dated May 20, 2015, the Appellant was informed that her claim for right and left 

heel symptoms was denied. The claim in relation to the Appellant’s left heel was found to 

have been filed beyond the six month time limit for filing of claims.  [Appeal Record Tab 

10] 

 

8. The claim in relation to her right heel was denied because the Board file did not disclose 

the Worker had sustained an accident or unusual event at work that explained her 

symptoms and the right heel claim could not be considered a progressive injury because it 

did not fit within the Board Policy POL-91 Repetitive Strain Injuries, which restrict 

compensation for repetitive strain injuries to the upper extremities. [Appeal Record Tab 

10] 

 

9. The decision did not address Dr. Wotherspoon’s opinion that the right foot planter 

fasciitis was “clearly an overuse injury to her right foot”.  [Appeal Record Tab 10] 

 

10. A request for Internal Reconsideration was filed by the Worker Advisor on behalf of the 

Appellant on June 4, 2015. [Appeal Record Tab 12] 

 

11. The IRO denied the Appellant’s request, finding an absence of causal connection 

between her symptoms and her work, and rejecting the claim as a repetitive strain injury 

to the lower extremities.  [Appeal Record Tab 1] 

 

Issue 

 

12. Was the IRO’s October 7, 2015 decision to deny the Appellant’s claim in relation to her 

right foot planter fasciitis correct?   

 

Appellant’s Argument 
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13. The Appellant argued that the Board essentially ignored the opinions of Dr. Wotherspoon 

and Dr. Barkhouse.  Dr. Barkhouse had been filing reports with the Board since 

September 2013.  She referred the Appellant to Dr. Wotherspoon who provided an 

opinion that the injury was work related.   

 

14. The Appellant argued that the record showed no alternative causation for her right foot 

planter fasciitis and that there was no other medical opinion inconsistent with the opinion 

of Dr. Wotherspoon.  

 

15. The Appellant reviewed Sections 1(1)(a) and 6(1) of Workers Compensation Act 

(R.S.P.E.I. 1988, c W-7.1 [“Act”] 

 

6. (1) Where, in any industry within the scope of this Part, personal injury 

by accident arising out of and in the course of employment is caused to a 

worker, the Board shall pay compensation as provided by this Part out of 

the Accident Fund. 

 

1. (1) In this Act 

(a) “accident” means, subject to subsection (1.1) a chance event 

occasioned by a physical or natural cause, and includes 

(i) a willful and intentional act that is not the act of the worker, 

(ii) any 

(A) event arising out of, and in the course of, employment, or 

(B) thing that is done and the doing of which arises out of, and 

in the course of, employment, and 

(iii) an occupational disease, 

and as a result of which a worker is injured; 

 

16. The Appellant submitted that the definition of accident included all types of progressive 

injury claims and that “the thing that is done and the doing of which arises out of, and in 

the course of, employment” was not restricted to repetitive strain injuries of the upper 

extremities.  The IRO’s application of POL-91 unreasonably restricted the definition of 

accident.   
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17. The Appellant argued that the right foot planter fasciitis was a direct result of her life as 

an [PERSONAL INFORMATION] and that she suffered personal injury by accident 

arising out of and in the course of employment.   

 

18. The Appellant argued that the Board file disclosed that her planter fasciitis was 

applicable as the planter fasciitis was a direct result of the workplace duties and it 

constituted an accident under the Act as it was a “thing that is done and the doing of 

which arises out of, and in the course of, employment”.   

 

19. The Appellant also argued that the fact that her condition developed as a progressive 

injury did not preclude her claim for benefits under the Act.  The Appellant submitted 

that the definition of accident included all types of personal injury claims and that the 

“thing that is done and the doing of which arises out of, and in the course of, 

employment.”  It was not restricted to repetitive strain injuries of the upper extremities.  

In applying POL-91, the IRO unreasonably restricted the definition of accident in the 

Act.  

 

20. Finally, the Appellant argued that the initial decision and the IRO decision took an 

unreasonably narrow interpretation of the relevant legislative and policy provisions which 

was not in keeping with the direction provided in Dowling v Workers’ Compensation 

Board (PEI) (1994 CanLII 8689 (PECA) [Dowling]): 

 

[4]  The proper approach to the interpretation of this legislation is as 

already stated by this court in MacLeod v Prince Edward Island (Workers’ 

Compensation Board) (1983), 40 Nfld. & PEIR 138, at p.143…: 

 

The Workers' Compensation Act is obviously remedial legislation 

designed to protect workers and their dependents from the hardship 

of economic loss sustained through injuries suffered by the worker 

in the course of his employment. Section 9 of the Interpretation 

Act, S.P.E.I. 1981, Chap. 18 provides that: 

 

9. Every enactment shall be construed as being remedial, and shall 

be given such fair, large and liberal construction and interpretation 

as best ensured the attainment of its objects. 
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Accordingly, the Workers' Compensation Act should be interpreted 

liberally so as to provide compensation for work-related injuries to as 

many as can reasonably be seen to fall within its purview. Workers' 

Compensation Appeal Board v. Penney (1980), 38 N.S.R. (2d) 623, (S.C. 

App. Div.)    [Appellant’s Factum Tab 5] 

Respondent’s Argument 

 

21. The Respondent’s position was that there was no objective evidence that supported a 

finding that the cause of the Appellant’s right foot pain was her employment.   

 

22. The Respondent referred to Sections 1(1)(a) and 6(1) of the Act as well as Board Policy 

POL-71 for the proposition that “arising out of employment” as cited in Section 6 of the 

Act meant, “an injury that must be linked to, originate from or be the result of in whole or 

in part an activity or action undertaken because of a worker’s employment.” 

 

23. The Respondent also quoted Board Policy POL-68 for assistance clarifying the evidence 

required to characterize a personal injury as a compensable accident: 

 

1. The decisions of the Workers Compensation Board are made in 

accordance with the real merits and justice of the case and the Workers 

Compensation Board is not bound to follow strict legal precedent. (…) 

 

2. When making claim related decisions, the Workers Compensation Board 

will examine the evidence to determine whether it is sufficiently complete 

and reliable to allow a decision to be made. (…) 

 

The Workers Compensation Board will gather, review, analyse and weigh 

all relevant evidence as part of the decision making process and will make 

judgements about the nature, credibility and quality of the information to 

determine the weight of evidence on either side of the issue. The Workers 

Compensation Board will give greater weight to evidence that is factual 

and objective when making a decision. 

 

3. The Workers Compensation Board will assess and weigh all relevant 

evidence and make decisions based on a balance of probabilities ‐ a degree 

of proof which is more probable than not. 

 

(…) 
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24. The Respondent in reviewing Section 6(1) highlighted the use of the word “and” in the 

definition under Section 6(1) which states, “personal injury by accident arising out of and 

[emphasis added] in the course of employment”.   

 

25. The Respondent submitted that the link between the injury and the Worker’s employment 

was not supported by objective medical evidence. It noted the following: 

 

- Dr. Barkhouse filing Physicians reports with the Workers Compensation 

Board could not be read as Dr. Barkhouse indicating her belief that the 

personal injury was related to her employment.  

- The reports prepared by Dr. Barkhouse did not address or conclude that the 

right foot pain symptoms arose from the Worker’s employment.  

- Dr. Wotherspoon did not provide any explanation, analysis or conclusion as to 

the cause of the Appellant’s pain and did not state that there was an overuse 

injury to the Appellant’s right foot caused by her employment.   

- The fact that Dr. Wotherspoon mentioned opening a worker’s compensation 

claim could not be read as him stating that the injury occurred at work.  

- The publication by the Mayo Clinic listed four other risk factors as potentially 

causing planter fasciitis.   

Analysis/Decision 

 

26. The Tribunal agrees with the Board that there was not a lot of objective medical evidence 

on file; however, what medical evidence there is, supports the Appellant.   

 

27. The medical evidence of Dr. Barkhouse and Dr. Wotherspoon supports the Appellant.  

Dr. Barkhouse made numerous comments about the fact that the Appellant was an 

[PERSONAL INFORMATION and that she stood on a concrete floor for hours.  (In her 

visit date from September 23, 2013.) 

 

28. On April 30, 2015, Dr. Wotherspoon stated that the injury is “clearly an overuse injury to 

her right foot.”   
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29. There is no other information on the file as to what caused the injury to the Appellant’s 

right foot.  There is no other medical opinion on file inconsistent with the opinion of Dr. 

Wotherspoon.  

30. There is objective medical evidence to support finding the injury arose out of the 

Worker’s employment. The Appellant, in the course of her employment, spent long 

working hours standing on hard floors, and was diagnosed with an ailment for which the 

risk factors include standing for long periods.  Dr. Wotherspoon described the injury as 

an “over-use” injury.  

 

31. For a personal injury to be compensable, an injury must arise out of and in the course of 

the worker’s employment.  Section 1(1)(a)(ii)(B) states, “thing that is done and the doing 

of which arises out of, and in the course of, employment.” 

 

32. The Tribunal finds that the planter fasciitis was a direct result of the workplace duties and 

this constitutes an accident under the Act and it is a “thing that is done and the doing of 

which arises out of, and in the course of, employment.” 

 

33. Also, upon review of  POL-71 “arising out of employment” means, “an injury that must 

be linked to, originate from or be the result of in whole or in part an activity or action 

undertaken because of a worker’s employment.”   

 

34. Both Dr. Barkhouse and Dr. Wotherspoon linked the Appellant’s planter fasciitis as a 

direct result of her employment.     

 

35. According to Board Policy POL-68, the evidence to link the injury to the worker’s 

employment, must be complete and reliable, preferably objective, and weighed on a 

balance of probabilities.  

 

36. In this case, the Board might have determined that they required more information if they 

questioned the reports of Dr. Barkhouse and Dr. Wotherspoon. The Board would have 
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been well-served by following Board Policy POL-68 by requesting additional 

information about the reports from Dr. Barkhouse and Dr. Wotherspoon if they had 

issues with their reports.  

 

37. With respect to assessing whether, according to the relevant authorities, the Worker’s 

personal injury should be characterized as a compensable accident, the Worker’s medical 

history showed, on a balance of probabilities, her injury was linked to, in whole or in 

part, to an activity undertaken because of her employment. 

 

38. Finally, the Tribunal agrees with the Appellant’s submission that Board Policy POL-91 

does not preclude progressive injuries to the lower extremities from being characterized 

as a compensable accident. Board Policy POL-91 is narrowly intended to guide the 

adjudication of repetitive strain injuries to the upper extremities. 

 

39. This Tribunal agrees with the Appellant that the Act is to be interpreted broadly, not 

narrowly which is in keeping with the direction provided in Dowling.  

 

40. Accordingly, this Tribunal allows the Appellant’s appeal.   

  

41. We thank counsel for their materials and submissions.  

 

Dated this 19th day of October, 2017.  

  

P. Alanna Taylor, Chair 

Workers Compensation Appeal Tribunal 

 

 

Concurred: 

 

                                                                       

Donald Cudmore, Employer Representative 

 

 

                                                                        

Leo Cheverie, Worker Representative 


