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Facts 
1. This is an appeal arising from a decision of the Internal Reconsideration Officer 

(“IRO”), IR # [PERSONAL INFORMATION] dated November 26, 2014 which 
denied the Appellant’s claim for benefits in relation to a workplace incident on 
October 25, 2010.  
 

2. The Appellant completed a Worker’s Report of Accident, Form 6, on January 
25, 2012 in relation to a workplace incident on October 25, 2010 in which he 
claimed injury to his right shoulder.  The Appellant is an employee of the 
[PERSONAL INFORMATION] working as an [PERSONAL INFORMATION]. 
 

3. A Physician’s Report, Form 8, from the Appellant’s family physician, Dr. Neily, 
was filed with the Board on January 18, 2012 in relation to a visit by the 
Appellant the day before.  The report diagnosed myofascial pain in the 
shoulder girdle and noted the Appellant’s condition had deteriorated and that 
on some days he had to leave work because of the pain.  
 

4. As part of the medical history received from Dr. Neily, one report noted that 
the Appellant had been involved in a motor vehicle accident on January 21, 
2011 and suffered a sprain injury to his upper back and neck as well as sore 
wrists and arms from the impact of the accident.  The visit date was marked 
down in error as February 23, 2010; however, the Appellant acknowledged it 
should have been February 23, 2011.  
 

5. In response to a request from the Board, an opinion was provided by the Board 
Medical Advisor, Dr. Steven O’Brien.  The Medical Advisor opined that the 
Appellant’s symptoms of right shoulder/neck myofascial pain were not 
reasonably related to the October 25, 2010 workplace incident but were due to 
other factors, one of which was the motor vehicle accident on January 21, 
2011.   
 

6. On May 23, 2012, the Board advised the Appellant that his claim for benefits in 
relation to the October 25, 2010 workplace incident was denied.  The decision 
referenced the fact that a claim was filed more than a year after the incident, 
that the file contained no information indicating medical attention was sought 
at the time of the accident, and that the file disclosed the Appellant did not 
seek medical attention for his neck and upper back until after the January 2011 
motor vehicle accident.   
 

7. On August 21, 2012, the Appellant submitted his first request for internal 
reconsideration. A further medical report from Orthopaedic Surgeon, Dr. 
Stewart Campbell, dated May 12, 2012 and a Hazardous Occurrence 
Investigation Report in relation to the October 25, 2010 workplace incident 
were also submitted. 
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8. In light of the additional documents, the IRO returned the matter to Client 
Services for consideration of the new evidence.  
 

9. On December 18, 2012, a second decision letter was sent to the worker stating 
that the new evidence did not change the decision to deny the claim.  
 

10. On January 11, 2013 the Appellant submitted his second request for internal 
reconsideration. However, the file was returned to Client Services due to his 
filing of further medical documentation including a report from Dr. Neily 
received on December 24, 2012, which was found to be new evidence.  On 
April 2, 2013, a third decision letter was sent to the worker stating his claim 
was denied. 
 

11. On May 14, 2013, a third request for internal reconsideration was received.  
The Appellant’s request was denied on June 26, 2013. 
 

12. On August 27, 2013, the Board received a letter from [PERSONAL 
INFORMATION] coordinator and a letter from Dr. Stewart Campbell on June 
21, 2013 and the Appellant asked that the decision be reconsidered in light of 
those documents.  A decision was issued by the Board on September 18, 2013 
advising that the new information did not change the original decision.  
 

13. The Appellant requested reconsideration of the September 18, 2013 decision. 
On December 3, 2013, the Appellant was advised that the IRO had denied the 
reconsideration request.   
 

14. On April 25, 2014, two further medical reports from Dr. John Campbell dated 
April 26, 2014 and Dr. Ron Whelan dated April 30, 2014 were provided to the 
Board. 
 

15. On July 9, 2014, the Worker Advisor was advised that the new medical reports 
had been reviewed and determined to be subjective evidence which did not 
change the determination that the Appellant’s claim should be denied.  
 

16. A Request for Internal Reconsideration was filed by the Worker Advisor on 
October 14, 2014. On November 26, 2014, the IRO informed the Worker Advisor 
that the decision was that the reconsideration request was denied.  
 

Issue 
 
17. Was the November 26, 2014, decision to deny the Appellant’s claim 

appropriate?   
 
Appellant’s Argument 
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18. The Appellant argues that the IRO erred in her application of section 6(1) of 
the Workers Compensation Act, R.S.P.E.I 1988 Cap. W-7.1 as well as Board 
Policy POL-68 “Weighing of Evidence”.  Specifically, the Appellant states that 
the central issue in dispute is whether the IRO failed to give proper weight to 
the new evidence provided by the Appellant on April 25, 2014, namely, the 
report of Dr. John Campbell and the report of Dr. Ron Whalen. 
 

19. With respect to the report of Dr. John Campbell, the Appellant submits that 
the IRO should not have focused so intently on the differing descriptions of the 
accident.  Dr. Campbell writes that the worker was “…lifting a [PERSONAL 
INFORMATION] off a shelf and there was more in [PERSONAL INFORMATION] 
than he anticipated and they fell on to him”.  The Hazardous Occurrence 
Investigation Report completed by the Appellant following the incident states, 
“I was trying to get a [PERSONAL INFORMATION] …extended my arms and 
the [PERSONAL INFORMATION] was located at eye level. Started to pull 
[PERSONAL INFORMATION], felt a strain in my upper back and neck”.  Both 
accounts mention taking [PERSONAL INFORMATION], and therefore, it is not 
appropriate to reduce the report’s weight on this basis. 
 

20. Likewise, the Appellant submits that the opinion of Dr. Whalen should have 
been given greater weight by the IRO.  He stated that he had treated the 
Appellant for the previous seven months and therefore, would have become 
very familiar with the Appellant’s symptoms.  
 

21. Finally, the report from the Appellant’s family physician, Dr. Neily, of February 
23, 2011 stated that the Appellant’s wrists and arms were sore following the 
motor vehicle accident but does not mention his shoulders.  As such, Dr. 
Neily’s report does not specifically mention the mechanism of injury resulting 
from the motor vehicle accident, and therefore, cannot be said to be more 
reliable than the reporting from Dr. Whalen. 
 

22. In summary, the Appellant submits that on a balance of probabilities he 
sustained personal injury arising out of and in the course of his employment on 
October 25, 2010 and accordingly is entitled to compensation under the Act.  
The Appellant requests that the IRO decision of November 26, 2014 be 
overturned and his claim allowed.  

 

Respondent’s Argument 
 
23. The Respondent submits that the issue is broader than the consideration of 

two reports filed by the Appellant as new evidence. Generally, the issue is 
whether the totality of the evidence, including the more recent reports of Drs. 
Campbell and Whalen, establish that the Appellant sustained an injury arising 
out of and in the course of his employment in October 2010.  
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24. Firstly, the Respondent submits there are inconsistencies in the description of 
injury as between the Appellant and the treating physician. The Appellant’s 
Form 6 filed on February 10, 2012 in relation to the incident on October 25, 
2010 states that he was [PERSONAL INFORMATION] with arms extended at 
“eye level”. Whereas, the report of Dr. Campbell of April 26, 2013 states that 
he was [PERSONAL INFORMATION]. The Respondent notes that this 
information was communicated approximately 30 months after the accident 
identified in the Worker’s Report.  

 

25. Secondly, with respect to the report of Dr. Whelan dated April 30, 2013 it was 
submitted that the description of the injury is yet again different/inconsistent.  
Dr. Whalen indicates that the injury to his shoulder is more consistent with an 
“overhead lifting type injury” or a “fall” on outstretched arm injury.  This was 
the first mention of the Worker’s arms being overhead, lifting or of a “fall”.  
 

26. It was submitted to the Tribunal that when assessing evidence, particularly 
conflicting evidence, the better evidence is that which is more 
contemporaneous with the events in question.  The description of injury was 
communicated to the Board more than two years after the incident as 
described in the Form 6.  The Respondent refers to relevant factors set out in 
POL-68 “Weight of Evidence” which ought to be considered when assessing 
conflicting medical information, including in this case: (1) the accuracy and 
source of the information; (2) the objective versus subjective nature of the 
medical information and (3) the timeliness and comprehensiveness of the 
opinion. 
 

27. The Respondent noted that the reports of Drs. Campbell and Whalen should be 
viewed in light of POL-68 and given little weight for a couple of reasons: (1) 
they were filed almost thirty months after the incident of October 25, 2010 
going to the issue of timeliness and (2) the reports rely on subjective 
information relayed by the Appellant as to how the accident occurred which is 
not only subjective information but is also inconsistent with the Appellant’s 
report.  

 
28. The Respondent also points to an “intervening accident” between the 

workplace injury and when the Board received notice on the injury.  The 
Appellant saw his physician, Dr. Neily, on February 23, 2011, approximately 
one month after he was involved in a motor vehicle accident on January 21, 
2011. Dr. Neily states that the Appellant, “Injured (sprain) upper back/neck, 
wrists & arms sore from impact”.  The Respondent notes that the Appellant 
reported a “strain in my right upper back and neck” in the Worker’s report as 
well.   
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29. The opinion of Board Medical Advisor, Dr. O’Brien dated May 8, 2012 was 
relied upon by the Respondent.  Dr. O’Brien considered the medical file history 
and concluded that, 
 

The incident of the motor vehicle accident would appear to be 
more significant than the routine act of [PERSONAL 
INFORMATION] at eye level, which did not require any immediate 
medical attention, and was not reported for more than a year later 
following the incident… Therefore, it is medically probably that 
[the Worker’s] present symptoms of right shoulder/neck 
myofascial pain are not related to the workplace incident on 
October 25, 2010 but would be due to other factors; one of those 
factors being the motor vehicle accident on January 2011. 

 
30. The Respondent submits that the totality of the evidence, including the recent 

reports of Drs. Campbell and Whalen, do not establish that the Worker 
sustained an injury arising out of and in the course of his employment in 
October 2010. 

 
Decision 
 
31. The Tribunal denies the appeal for the reasons that follow: 

 
32. In reaching its decision the Tribunal has considered POL-68 “Weighing of 

Evidence”.  The Entitlement Officer and IRO relied on various paragraphs of 
the POL-68 in reaching their initial decisions on entitlement.  Specifically, the 
following definition was relied upon: 

 
“Subjective medical information” means opinions that are not 
based on information that can be quantified or measured. These 
opinions are based on intuitions or impressions of a health care 
provider(s) and are usually presented through symptoms 
described by the worker that are not supported by objective 
medical information. 

 
33. Further, the Board entitlement decisions also relied on the following 

paragraphs: 
 

2.   When making claim related decisions, the Workers 
Compensation Board will examine the evidence to determine 
whether it is sufficiently complete and reliable to allow a decision 
to be made. If the Workers Compensation Board determines more 
information is required to make a decision, the Workers 
Compensation Board will work with the worker, employer, health 
care providers and third parties, if applicable, to obtain the 
necessary information.   
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The Workers Compensation Board will gather, review, analyse 
and weigh all relevant evidence as part of the decision making 
process and will make judgements about the nature, credibility 
and quality of the information to determine the weight of evidence 
on either side of the issue. The Workers Compensation Board will 
give greater weight to evidence that is factual and objective when 
making a decision. 

 
3. The Workers Compensation Board will assess and weigh all 
relevant evidence and make decisions based on a balance of 
probabilities ‐ a degree of proof which is more probable than not. 

 
8. Medical information is an important component of the evidence 
to consider when making claim‐related decisions. When weighing 
evidence, the Workers Compensation Board finds objective 
medical information to be more persuasive than subjective medical 
information. Therefore, the Workers Compensation Board will give 
greater weight to objective medical information in the decision 
making process. 
 

34. Although the Appellant filed various requests for internal reconsideration, 
along with new evidence, this information did not change the IRO’s decision 
to deny benefits.  The Tribunal agrees that there is insufficient evidence to 
conclude that the personal injury was sustained by accident arising out of and 
in the course of the Appellant’s employment for the following reasons: 

a. The Board did not receive notice until February 10, 2012 of the injury 
which was reported to have been sustained on October 25, 2010.   

b. In January 2011, the Worker was involved in a motor vehicle accident in 
which he sustained injuries to his upper back/neck/wrists and arms 
when he braced his arms against the steering wheel while driving.  The 
Appellant advised the entitlement officer, Kerri Batchilder, in the course 
of separate WCB claim that he “struck his head on the vehicle window 
and this caused injuries to his upper back and neck only”.  

c. No medical treatment was sought until after the motor vehicle accident 
in January 2011 and as well there is no mention or diagnosis of any 
injury resulting from the workplace incident until December 2011.  

d. The first medical report regarding a workplace injury was not received 
until  December 16, 2011, and although it is undated and there is no 
visit date, Dr. Neily reports that the Appellant has been experiencing, 
“Pain/tenderness/spasm Rt trapezius intermittently since lifting box of 
files for colleague at work 1 year ago”.  

e. Dr. O’Brien upon review of the Worker’s file, concluded that it is more 
probable that the Worker’s symptoms are attributable to the motor 
vehicle accident than the workplace injury as described after the fact.   
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35. The Tribunal finds that the information provided by Drs. Campbell and Whalen 
were dealt with correctly by the IRO in accordance with POL-68.  The 
information in the reports is not subjective or accurate because the reports  
simply recount information from the Appellant and they were given more than 
two and a half years after the incident occurred.  
 

36. Particularly, with respect to Dr. Whalen’s report of April 30, 2013, the Tribunal 
disagrees that his opinion should be given greater weight than Dr. O’Brien’s 
opinion when he states that the injury to his shoulder is more consistent with 
an “overhead lifting type injury” or a “fall on outstretched arm injury”.   The 
Tribunal notes that there were varying reports throughout the file concerning 
the mechanism of injury: 
 

a.  Dr. Campbell’s report of April 26, 2013 states the Appellant was 
“[PERSONAL INFORMATION] … and they fell on to him. He struggled 
and [PERSONAL INFORMATION] but strained his right shoulder”.  

b. The Appellant stated in his Worker’s Form 6 that, “I was trying to get a 
file off the shelf…extended my arms and the [PERSONAL 
INFORMATION] was located at eye level. Started to [PERSONAL 
INFORMATION], felt a strain in my upper back and neck”.   

c. Dr. Neily’s report received on December 16, 2011, which states that the 
injury occurred when the Appellant [PERSONAL INFORMATION].  
 

37. The fact that Dr. Whalen gave his opinion approximately 30 months after the 
workplace incident and does not clearly define the mechanism of injury in any 
event, the Tribunal finds that it was dealt with correctly by the Board and 
there was no error in its interpretation of POL-68.   
 

38. On a balance of probabilities, the Tribunal finds that the totality of the 
evidence does not support a finding that the Appellant sustained an injury 
arising out of and in the course of his employment in October 2010.  
Accordingly, this Tribunal denies the Appellant’s appeal.  
 

39. We thank counsel for their materials and submissions.  
 
Dated this 1st day of November, 2017 

Meaghan S. Hughes, Vice-Chair 
Workers Compensation Appeal Tribunal 
 
Concurred: 

 
Donald Turner, Employer Representative 

 
Elizabeth (Libba) Mobbs, Worker Representative 


