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1. This is an appeal of the decision of the Internal Reconsideration Officer (“IRO”) 

IR # [PERSONAL INFORMATION] dated September 9, 2015 which denied the 

Appellant’s request that her claim for temporary wage loss benefits be 

reopened.   

Facts 

 

2. The Appellant was employed as a permanent full time counter attendant with 

[PERSONAL INFORMATION]. The Appellant completed a Form 6 on March 1, 

2012.  In the Form 6, the Appellant described an incident that occurred while 

at work on February 21, 2012 in which she was walking to the washroom and 

fell on the wet floor and landed on her back.  [Appeal Record Tab 6] 

 

3. An Employer's Report on this incident was filed on May 17, 2012 and described 

the fall in similar terms.  [Appeal Record Tab 5] 

 

4. On February 21, 2012, the Appellant attended the Emergency Department of 

the Queen Elizabeth Hospital.  An x-ray showed her lumbar spine to be 

normal. As a result, she was given a diagnosis of back sprain.  [Appeal Record 

Tabs 3, 4] 

 

5. By letter dated June 1, 2012 the Appellant was advised that her claim for low 

back strain in relation to the February 21, 2012 incident was accepted for 

medical aid benefits up to June 1, 2012.  The disability guidelines indicated an 

expected healing time of six weeks.  [Appeal Record Tab 7] 

 

6. Following receipt by the Board of further medical evidence from the 

Appellant's family physician, Dr. Linda MacDonald, in October 2012, the Board 

agreed to reopen the Appellant's claim for medical aid benefits. The Appellant 

was informed of this decision by a letter dated January 9, 2013.  [Appeal 

Record Tab 13] 
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7. In January 2013 reports from physiotherapy, occupational therapy and from Dr. 

David MacKenzie all recommended the Appellant continue to work full time 

but with modified duties. In particular, she was advised not stand for more 

than two hours at a time without a break.  [Appeal Record Tabs 15-17] 

 

8. Following difficulties experienced by the Appellant with the modified duties, 

she was advised by letter dated January 29, 2013 that she was being placed 

on an ease back for the period January 30, 2013 to February 8, 2013.  A January 

31, 2013 letter to the Appellant advised her that her claim for temporary wage 

loss benefits was accepted as of January 15, 2013 to February 6, 2013 and 

entitlement to medical aid benefits was confirmed.  [Appeal Record Tabs 18, 

21] 

 

9. A February 7, 2013 letter to the Appellant advised her that her ease back 

program was extended up to March 8, 2013.  [Appeal Record Tab 23] 

 

10. By letter dated March 7, 2013, the Appellant was informed that her ease back 

program was to be extended with a return to work date to be determined.  

[Appeal Record Tab 30] 

 

11. The Appellant attended physiotherapy from April 12, 2013 to May 29, 2013.  

When it ended, a recommendation was made for work conditioning and her 

work status was confirmed as unable to work.  [Appeal Record Tab 37] 

 

12. On May 16, 2013, Dr. Scott Wotherspoon, orthopaedic surgeon, examined the 

Appellant and provided a report which noted that a recent bone scan was 

normal but that her symptoms may be in keeping with trochanteric bursitis.  

[Appeal Record Tab 41] 
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13. The Appellant participated in a work conditioning program with CBI 

Physiotherapy until July 12, 2013 when she was discharged and ease back 

was recommended.  [Appeal Record Tab 42] 

 

14. A note to file indicated the Appellant informed Ms. Gauthier, Board 

Occupational Therapist, by phone on July 11, 2013 that she was told by Dr. 

Wotherspoon not to return to work before September 2013. The Appellant 

provided copies of medical notes from Dr. Wotherspoon dated May 16 and July 

17, 2013.  [Appeal Record Tabs 44, 45] 

 

15. The Appellant, by letter dated August 12, 2013, was advised that because the 

information on file indicated she was capable of commencing an ease back 

program but that she had refused such a program, she would be paid for four 

weeks in lieu of an ease back program from August 12, 2013 to September 6, 

2013 and that her claim would close effective September 7, 2013.  [Appeal 

Record Tab 47] 

 

16. Following a Physician's Report dated August 29, 2013 from Dr. MacDonald 

stating the Appellant would be ready to commence an ease back program on 

September 10, 2013, the Appellant was notified by letter dated September 23, 

2013 that an ease back program for the period September 24 to October 18, 

2013 was authorized and that she would be provided with wage loss benefits 

during this time. The letter informed the Appellant of a return to work date of 

October 21, 2013.  [Appeal Record Tabs 50, 55] 

 

17. On October 16, 2013 the Appellant's hip and back became so sore that she 

attended the QEH Emergency Department. She was informed to remain off 

work until October 23, 2013. This meant she was unable to complete the ease 

back program.  [Appeal Record Tab 61] 
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18. By letter dated October 23, 2013 the Appellant was advised that her claim for 

temporary wage loss (TWL) benefits was closed effective October 22, 2013 but 

that her claim for medical aid benefits remained open pending results of a 

consultation with Dr. Wotherspoon.  [Appeal Record Tab 62] 

 

19. In a memorandum dated October 21, 2013, the Board Medical Advisor, Dr. 

Steven O’Brien, confirmed that the Appellant's right hip symptoms would be 

reasonably related to the original injury that initiated her claim.  [Appeal 

Record Tab 60] 

 

20. Dr. Wotherspoon provided a note dated December 16, 2013 which stated the 

Appellant would require graduated hours at work for one week as a result of a 

hip injection. As the employer could not accommodate the Appellant working 

only a few hours each day, the Appellant did not work for the week of 

December 16 to December 23, 2013.  [Appeal Record Tabs 68, 69] 

 

21. By letter dated December 27, 2013 the Appellant was advised that her claim 

for TWL benefits was accepted for the period of December 16 to 23, 2013.  

[Appeal Record Tab 70] 

 

22. An April 23, 2014 letter from Dr. Wotherspoon advised that he had exhausted 

all treatment options for the Appellant and that the MRI findings gave no 

indication that surgery was appropriate. He suggested a referral to the Island 

Pain Clinic and an ongoing home exercise program.  [Appeal Record Tab 73] 

 

23. Dr. MacDonald, in her physician’s report dated August 27, 2014, noted a 

referral to the Island Pain Management Clinic.  She noted that the Appellant 

was able to perform modified duties for up to six hours a day, five days a 

week.  [Appeal Record Tab 74] 
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24. While the Appellant missed time from work throughout the period May 1, 2014 

to September 26, 2014, her claim for TWL benefits was accepted as of 

September 1, 2014 due to the absence of medical reports prior to Dr. 

MacDonald's report of August 27, 2014. [Appeal Record Tab 78] 

 

25. Following an impairment assessment conducted October 21, 2014, the 

Appellant was assessed with a 5% whole person impairment and was paid 

$2,465 and was entitled to ongoing medical aid benefits.  [Appeal Record Tab 

83] 

 

26. The Appellant began participating in a multidisciplinary pain management 

program at CBI Health Group on November 13, 2014.  A progress report on her 

was issued December 17, 2014 which noted marked progress.  [Appeal Record 

Tab 88] 

 

27. In January 2015, the Appellant noted in numerous emails to the Board that she 

was continuing to experience significant pain and that prescribed medications 

were causing her to vomit.  [Appeal Record Tab 89] 

 

28. A second progress report from the Pain Management Program was issued on 

February 13, 2015. It reported increased functional gains by the Appellant and 

recommended that she participate for a further four weeks which was to be 

followed by a gradual return to work, with treatment continuing during that 

time.  [Appeal Record Tab 91] 

 

29. In a series of emails in February 2015 the Appellant advised Board personnel 

that she had to miss treatments as her pain level was too high.  [Appeal 

Record Tab 92] 

 

30. A Physician's Report dated February 26, 2015 from Dr. MacDonald stated the 

Appellant was unable to work.  [Appeal Record Tab 93] 
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31. Dr. MacDonald’s Physician's Report dated March 3, 2015 noted that the 

Appellant was able to perform modified or alternate duties, but that she could 

do office work only, however, should could not lift or bend.  [Appeal Record 

Tab 100] 

 

32. CBI Health Group provided a discharge report dated March 23, 2015.  In the 

Report it was noted that the Appellant made gains in her strength and 

functional tolerances but that she still had ongoing, unresolved pain 

symptoms in her right lower extremity.  [Appeal Record Tab 101] 

 

33. A Referral to Vocational Rehabilitation dated April 9, 2015 noted that the 

Appellant's employer did not have an office work position for the Appellant 

and that any position she returned to would require her to be able to stand for 

a minimum of two hours at a time.  The Referral was for job search assistance 

as the Appellant had secretarial qualifications and the functional abilities to 

do such work.  [Appeal Record Tab 103] 

 

34. The Appellant was notified by the Board in a letter dated April 13, 2015, that 

her TWL benefits would be terminated effective May 10, 2015 but that her 

claim for medical aid would remain open. The letter noted that Board policy 

required that where an ease back could not be accommodated, the worker 

was provided with four weeks of wage loss benefits in lieu. The letter also 

offered job search assistance during the four week period.  [Appeal Record 

Tab 105] 

 

35. Notes to the Appellant's file in April 2015 indicated that the Appellant 

requested help from the Board with retraining, but it was declined.  [Appeal 

Record Tab 106] 

 

36. A Physician's Report dated April 27, 2015 from Dr. MacDonald advised that the 

Appellant was unable to perform any type of work.  [Appeal Record Tab 109] 



WCAT Decision #257  Page 7 of 16 
 

 

37. By letter dated May 7, 2015 the Appellant was advised that the April 27, 2015 

report from Dr. MacDonald did not change the decision of April 9, 2015 to close 

the Appellant's claim. The letter disagreed with Dr. MacDonald's opinion in 

that it determined the Appellant was able to engage in alternate employment 

of office work and that assistance had been provided to her in identifying and 

preparing for alternative employment.  [Appeal Record Tab 110] 

 

38. In a memorandum dated May 7, 2015, it was noted that the Appellant was 

advised her TWL benefits would be extended from May 10 to June 4, 2015 so 

she could participate in the job search process.  [Appeal Record Tab 111] 

 

39. The Appellant participated fully in a job search, but was unsuccessful.  

[Appeal Record Tabs 111, 112, 113, 115] 

 

40. A Request for Internal Reconsideration was filed on May 13, 2015. It was 

argued that the Appellant was unable to return to her pre-injury employment 

and that she was unable to participate in an ease back program due to pain; 

further, since she continued to have a loss of earnings, her claim should be re-

opened for temporary wage loss benefits.  [Appeal Record Tab 120] 

 

41. By letter dated September 9, 2015 the IRO denied the Appellant's 

Reconsideration Request.  [Appeal Record Tab 1] 

 

Issue 

42. Was the IRO decision of September 9, 2015 to close the Appellant's claim for 

temporary wage loss benefits appropriate? 

 

Appellant’s Argument 

43. The Appellant submitted that the IRO erred in her opinion that the medical 

information on file supported a gradual return to work for the following 

reasons:    



WCAT Decision #257  Page 8 of 16 
 

 

(a) The March 23, 2015 discharge report from CBI Health Group included a 

functional scan with a latest progress date of March 6, 2015. As of that 

date, the scan revealed the Appellant had a standing tolerance of 15-20 

minutes, the ability to walk for 20 minutes, and the ability to sit for up to 

an hour, with observed weight shifting;  

 

(b) An email received by the Case Coordinator from the employer, dated 

April 7, 2015 stated the employer was unable to accommodate the 

Appellant's work restrictions, in particular her limited standing 

tolerance, and that to participate in an ease back the Appellant would 

have to stand for a minimum of two hours at a time;  

 
(c) The discharge report from CBI recommended a gradual return to work, 

the findings of the functional scan were inconsistent with someone who 

is ready to return to work; and  

 
(d) The functional scan did not identify the Appellant’s pre-accident job 

demands and whether she was a match for those based on her abilities 

at the time of the scan.  

 

44. The Appellant argued that she was assessed as having a permanent medical 

impairment as of October 21, 2014, meaning she was considered to be at a 

medical plateau, defined as having little potential for improvement.   

 

45. The Appellant provided the Tribunal with Board policy POL-93 “Return to 

Work” which states the following description of the different return to work 

programs available to injured workers: 

 
2. Return to Work Programs 
 
The Workers' Compensation Board facilitates the following return 
to work programs:  
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Modified Duties 
 
Modified duties allow the worker to work regular hours with some 
modifications of the person's pre-injury work duties. The modified 
duties match the worker's functional abilities and require less 
physical exertion than the pre-injury job. Worker's duties are 
limited according to the functional limitations as recommended by 
the health care provider. The employer may expect to pay up to 
full wages to workers on modified duties. 
 
Alternate Duties/Tasks 
 
While unable to perform regular duties, the worker may be able to 
perform suitable work or other duties within the worker's skills or 
abilities that are different from pre-injury duties. Hours of work 
may vary depending on the availability of appropriate, meaningful 
tasks and the worker's skills and abilities. The employer may pay 
full wages to workers performing alternate duties or tasks. 
 
Ease Back 
 
Ease back to regular work may be initiated by the Workers 
Compensation Board or by the employer. It allows workers to 
gradually return to their pre-injury work while building their 
strength and tolerance for work.  The work hours are reduced and 
duties may be modified to match the worker's tolerance level. The 
objective is to allow a steady progression of hours or duties with 
the end result being a return to full employment.  Regular job 
duties are performed or shared with another worker. The worker is 
an extra to the regular staff complement and continues to receive 
wage loss benefits from the Workers Compensation Board during 
ease back.   

 

46. The Appellant submitted that she was unable to return to her pre-injury 

employment and unable to participate in an ease back program. The Appellant 

further argued that her work restrictions were such that she was unable to 

perform any work, even relatively sedentary work. 

 

Respondent’s Argument 

47. The Respondent provided the Tribunal with the following information:   
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(a) On August 27, 2014, Dr. Linda MacDonald cleared the Appellant for 

modified or alternate duties for six hours daily from Monday to Friday. 

 

(b) The CBI Health Group was retained on October 14, 2014 to perform a 

multidisciplinary pain program for the Appellant.  

 

(c) Dr. Linda MacDonald provided medical notes that confirmed that 

between January 12, 2015, and March 15, 2015, she did not feel the 

Appellant could work.   

 

(d) On March 23, 2015, CBI Health cleared the Appellant for a return to 

work program: 

 
There has been no additional or new objective medical 
information provided that is contraindicative to Ms. Clay 
continuing to participate in graded strengthening and 
exercise-related activities that could further assist with 
increasing her strength and function. Based on Ms. Clay's 
demonstrated levels of strength and functional tolerances.  It 
is recommended that Ms. Clay begin a gradual return to work 
plan with her pre-accident employer. Her safe, demonstrated 
strengths and functional tolerances are clearly outlined in the 
"Functional Scan" section of this report (attached).   

 

48. The Respondent stated that the CBI Health report noted that the Appellant 

continued to have limitations that would affect her. However, in their opinion, 

the CBI Health team did not feel that these restrictions were of such a degree 

that they would prevent the Appellant from being able to return to work by 

doing an ease back program.  The opinion of CBI Health was that the 

reintegration back to work would have to be done gradually. However, there 

was no medical evidence that suggested that the Appellant could not work.   

 

49. The Respondent argued that the criteria for a return to work was not that the 

Appellant was pain free or without restrictions, but simply that the Appellant 
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could work at her place of employment, even in a gradual manner, to start re-

integrating. 

 

50. On March 25, 2015, Dr. MacDonald cleared the Appellant to return to work in 

an office job.  Unfortunately, [PERSONAL INFORMATION] was unable to 

accommodate the Appellant's recommended return to work duties, and 

pursuant to their policy when an ease back program with the employer is no 

longer possible, the Board paid the Appellant four weeks of wage loss benefits 

in lieu of the ease back. 

 

51. The Respondent stated that the level which needed to be met by the 

Appellant was not her pre-accident abilities, but was a level sufficient to be 

able to be cleared by medical opinion that work is safe. It was uncontested 

that the Appellant met this level, because when her benefits were terminated, 

she had been cleared by CBI Health and her family doctor for a gradual return 

to work. There was no medical evidence that stated that the Appellant could 

not return to work by way of an ease back program. 

 

52. In Dr. MacDonald’s April 27, 2015 report she noted that the Appellant was 

unable to perform any type of work. In her May 27, 2015 report she noted that 

the Appellant could work no more than five hours per day and no more than 

five days in a row.   

 

53. With regard to those two reports, the Respondent further commented that Dr. 

MacDonald was recognizing the Appellant had the ability to work under 

limited conditions/duties. However, the Respondent argued that it did not 

change the essential issue that the employer could not accommodate such an 

ease back program. 

 

54. The Respondent submitted that where the employer cannot accommodate an 

ease back program, as was the response of the Appellant's employer –
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[PERSONAL INFORMATION] – in this case, the Board policy is set out in Policy 

POL-93 "Return to Work", which states: 

 
If the employer cannot accommodate an ease back the 
Workers Compensation Board will provide the worker with 
four (4) weeks of wage loss benefits in lieu of an ease back.   

 

55. The Board provided the Appellant with four weeks of wage loss benefits in 

lieu of an ease back program. The Respondent argued that the Board had met 

its duty to the Appellant. 

 

56. Policy POL-93 further dealt with the obligation of re-employment by the 

Employer: 

 
Where a worker has been unable to work as a result of an 
accident and has been employed by the employer, at the date 
of the injury, for at least 12 continuous months, the employer 
shall offer to re-employ a worker when the worker is 
medically able to return to work. 
 
[…] 
 
An employer is obligated until the earlier of:   
 
(a) two years after the date of the accident; and 

  
(b) the date on which the worker attains 65 years of age. 

 
[Appellant's Factum Tab 2] 

 

57. The Respondent argued that in May of 2015, when the Appellant's benefits 

were terminated, the employer's obligation had long expired to find alternate 

work for the Appellant. 

 

58. The Respondent stated that the medical evidence was clear that the Appellant 

was cleared to return by way of an ease back program. The role of the Board is 

not to insure that that Appellant is pain free; but rather, to insure that the 
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Appellant can safely return to work (even in a gradual manner). The 

Respondent submitted that the Appellant met these criteria and therefore 

would no longer fall under the umbrella of the Workers Compensation 

legislation. 

 

59. The Respondent submitted that once the Appellant was cleared for return to 

work from her compensable injury, and the ease back opportunity was 

provided (by way of monetary compensation as the opportunity was not there 

with the employer), there was no ongoing obligation on the part of the Board. 

 

Decision 

60. The Appellant’s file is extensive.  The Appellant was injured at work on 

February 21, 2012.  Her claim for low back strain in relation to the incident was 

accepted for medical aid benefits.  The Appellant saw many medical 

professionals – her doctor, Dr. Linda MacDonald; an occupational therapist; a 

physiotherapist; orthopaedic surgeon, Dr. Scott Wotherspoon; and a 

multidisciplinary pain management team at CBI Health Group.   

 

61. It seemed that the Appellant was making some progress, but when she was 

supposed to return to work in October 2013, her hip and back became so sore 

that she was unable to complete the ease back program.   

 

62. On April 23, 2014, Dr. Wotherspoon advised that he had exhausted all 

treatment options for the Appellant and that the MRI findings gave no 

indication that surgery was appropriate and suggested a referral the pain 

clinic.   

 

63. On March 23, 2015, CBI Health cleared the Appellant for a return to work 

program.  Some limitations were noted, but they did state “… It is 

recommended that [PERSONAL INFORMATION] begin a gradual return to 
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work plan with her pre-accident employer…”  The CBI outlined her safe 

demonstrated strengths and functional tolerances.   

 

64. Board Policy POL-93 “Return to Work” states:   

 
If the employer cannot accommodate an ease back the Workers 
Compensation Board will provide the worker with four (4) weeks 
of wage loss benefits in lieu of an ease back. 

 

65. On March 25, 2015, Dr. Linda MacDonald also cleared the Appellant to return 

to work, but stated that the Appellant could do office work.  Her employer was 

unable to accommodate the Appellant’s return to work duties, and given that 

an ease back program with the employer was no longer possible, the Board 

paid the Appellant four weeks of wage loss benefits in lieu of the ease back.   

 

66. Upon the Tribunal’s review of POL-93 “Return to Work” with regard to the 

obligation of re-employment of the employer; the Board provided the Appellant 

with four weeks of wage loss benefits in lieu of an ease back program.  The 

Board met its obligation to the Appellant and pursuant to the legislation and 

policy, closed their file.  

 

67. POL-93 also deals with the obligation of re-employment by the employer and 

states as follows:   

 
Where a worker has been unable to work as a result of an 
accident and has been employed by the employer, at the date 
of the injury, for at least 12 continuous months, the employer 
shall offer to re-employ a worker when the worker is 
medically able to return to work. 
 
[…] 
 
An employer is obligated until the earlier of:   
 
(c) two years after the date of the accident; and 
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(d) the date on which the worker attains 65 years of age. 
  

68. The Appellant had argued that she was still too limited in her restrictions to 

be able to effectively go back to work.   

 

69. It is unfortunate that the Appellant’s pain symptoms continued and the 

Tribunal recognizes that the Appellant continued to experience pain.   

 
70. The Tribunal notes that the Board provided the Appellant with temporary 

wage loss benefits from May 10 to June 10, 2015 to assist her in her job search.   

 

71. Further in relation to the obligation of re-employment under POL-93, in May 

2015 when the Appellant’s benefits were terminated under POL-93 regarding 

obligation of re-employment, the employer’s obligation had expired to find 

alternate work for the Appellant.   

 

72. The Tribunal understands that it is frustrating for the Appellant as she was 

still experiencing pain and was unable to obtain alternate employment 

following her being cleared for work.  However, the Tribunal agrees that the 

Board met its duties under the Workers Compensation scheme and therefore, 

the decision of the IRO of September 9, 2015, that closed the Appellant’s claim 

for temporary wage loss benefits was appropriate.  Therefore, the appeal is 

hereby denied.   

 
73. This Tribunal would like to thank the parties for their submissions. 
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Dated this 10th day of November, 2017.  

 

 
P. Alanna Taylor, Chair 
Workers Compensation Appeal Tribunal 
 
 
Concurred: 
 
 

 
Eugene (Stu) Lavers, Employer Representative 
 
  

 
Gordon Huestis, Worker Representative 


