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APPEAL PROCEEDINGS 
 

1. The appeal was conducted on January 23, 2018, before the Workers   

Compensation Appeals Tribunal (“Tribunal”). 

 
2. The Worker brings this appeal from the decision of the Internal  

Reconsideration Officer, IR# [PESONAL INFORMATION], dated June 13, 2016.  

 
FACTS 
 

3. The Worker was employed as a home support worker with the employer,  

[PERSONAL INFORMATION], (the “Employer”).  

 
4. On September 10, 2013, the Worker was injured while bathing a resident. 

 
5. On September 13, 2013, the Workers Compensation Board (the “Board”)  

received the Worker’s Report (Form 6) [Appeal Record, Tab 3].  On September 

19, 2013, the Board received the Employer’s Report (Form 7) [Appeal Record, 

Tab 5].  

 
6. On October 1, 2013, the Board accepted the Worker’s claim for temporary  

wage loss benefits and medical aid. The originally accepted diagnosis was left 

low back/hip strain [Appeal Record, Tab 8].  

 
7. On May 13, 2014, the Worker was seen by Dr. Edvin Koshi (“Koshi”). Koshi was  

unable to determine “any anatomical diagnosis for [the Worker’s] pain” 

[Appeal Record, Tab 25].  

 
With respect to the Worker’s diagnosis, he stated: 

 
Based on today’s history and physical examination and the medical information 
available for my review, I cannot determine any anatomical diagnosis for [the 
Worker’s] pain. I have difficulties coming up with a pattern for her pain, as it 
does not quite fit with any of the conditions that I know and treat.  
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With respect to the Worker’s prognosis, he stated: 
 

Studies have shown that prognosis for return to work depends mostly on social 
and psychological barriers, rather than physical barriers (pain). [The Worker] 
presents with psychological barriers (the situation at home, being close to the 
retirement age etc) and these barriers could influence her pain report and even 
response to treatment. However, these barriers are difficult to determine with 
certainty. 

 
8. On May 26, 2014, the Worker spoke with Koshi after having undergone spinal  

injections.  He stated that the Worker “has what we call ‘mechanical back 

pain’ or ‘common back pain’” [Appeal Record, Tab 26].  

 
9. On July 4, 2014, Dr. John Campbell (“Campbell”), an orthopedic surgeon, also  

diagnosed the Worker as having mechanical back pain, stating: 

 
Essentially I think she has mechanical back issues causing diffuse chronic pain. 

I don’t think there is any surgical solution for this.  [Appeal Record, Tab 34]: 

 
10. On June 12, 2014, the Board Medical Advisor, Dr. O’Brien (“O’Brien”),  

confirmed the diagnosis of low back/left hip strain with secondary mechanical 

back pain [Appeal Record, Tab 30]. 

 
11. On October 23, 2014, the Worker underwent a Functional Capacity Evaluation  

(the “FCE”) [Appeal Record, Tab 40]. 

 
12. The FCE indicated that the Worker’s performance was consistent on both days  

of testing and her functional limitations were consistent with her identified 

physical impairments. The FCE also stated: 

 
4. The client’s perceived abilities are consistent with those objectively evaluated 
within the FCE. On the Spinal Function Sort, which the client completes in 
reliable fashion on the second day of the assessment, she profiles herself with 
light weighted capabilities, identifying restrictions in her ability to handle 
weight, and tolerate forward bending. This is an identical profile to that 
established within the Functional Capacity Evaluation [emphasis added]. 
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13. With respect to the Worker’s “significant abilities”, the FCE stated, in part: 
 

Sitting tolerance is noted as continuous. The client demonstrates shifting 
off the left buttock. Seating considerations will be a factor in maintaining 
this tolerance level.  

 
Standing tolerance is noted as frequent with the client shifting with 
decreased weight bearing off the left leg in the presence of hip and groin 
pain. Standing tolerance is facilitated by being able to place the left leg 
forward on support. [emphasis added] 

 
14. The FCE further spoke to the Worker’s tolerance for sitting and standing on  

the FCE Form in the context of an eight-hour day. The Worker’s sitting 

tolerance was marked as 67%-100% with a recommendation of “seating 

considerations. Break at 30 minutes sustained posture.” The Worker’s standing 

tolerance was marked 34%-66%, with a recommendation stating “place left leg 

up” [Appeal Record, Tab 40]. 

 
15. The FCE also noted the following under “Recommendations” [Appeal Record,  

Tab 40]:  

 
 This Functional Capacity Evaluation highlights an individual with light 

physical capabilities around the left hip primarily and low back secondarily. 
 

 The client presents with findings that would match a diagnosis of tear of the 
anterior joint capsule of the left hip and tear of the gluteus medias. 

 
16. The Worker’s Case Coordinator, Craig Abbott (“Abbott”), summarized a post- 

FCE meeting between the Worker, Abbott, and Valerie Handren (“Handren”) 

[Appeal Record, Tab 33]. Abbott summarized Handren’s comments as follows, 

in part: 

 
[PERSONAL INFORMATION] has light weighted capabilities with a restrictive 
left leg… 
 
Valerie encouraged [PERSONAL INFORMATION] to try and walk normal and 
not avoid sitting on her left side due to pain. She advised her not to push things 
too far and to make sure she walks with a proper gait, even if it’s just for a short 
time. Valerie advised she can make improvements for up to a couple of years 
after the injury. 
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[PERSONAL INFORMATION] job is a medium job with a sometimes heavy 
component so she is not a job match. Valerie advised she is “a long way” from 
being a match given the nature of her injury, her age and the nature of her job. 
Valerie advised it is a classic presentation. 

 
17. The Worker was awarded a 5% whole person impairment for the injury to her  

low back and hip [Appeal Record, Tab 48]. 

 
18. On December 1, 2014, the accepted diagnosis was revised to be low back/left  

hip strain with secondary mechanical back pain plus small tear left hip 

capsule and small tear left gluteus medias muscle (non surgical) [Appeal 

Record, Tab 42]. 

 
19. On May 26, 2015, a Vocational Rehabilitation Discharge Report (the “Report”)  

was completed. The Report outlined three employment opportunities available 

to the Worker which, combined, averaged 32 hours per week at $10.50 per 

hour. The job matches at issue are as follows [Appeal Record, Tab 52]:   

 
a. NOC 1454 – Customer Service Representative, $10.50 per hour, 40 hours 

per week, full time, less than 1 year of experience, high school or 
equivalent, entry level. Your responsibilities as a customer service 
representative will be to help existing customers monitor and perform 
after sales service. In addition, it will promote, sell and deliver products 
and services that met the specific needs of clients. You will need to 
establish a relationship of trust with the client in perspective of 
increasing their level of satisfaction. Requirements: experience in selling 
and customer service (asset), basic knowledge of computers, available 
full time and punctual, Charlottetown. 

 
b. NOC 1454 – Survey Interviewer, $10.50 per hour, 30 hours per week, 

permanent part-time, completion of high school, will train, conduct 
interview following the outlines of questionnaires and survey, record 
answer on paper or enter directly into computer database, check 
information gathered for completeness and accuracy, bondable, fast 
paced environment, work under pressure, attention to detail, sitting for 
extended periods, reading text, document use, writing, communication, 
working with others, computer use, continuous learning, Charlottetown.  

 
c. NOC 6611 – Customer Service Cashier, $10.50 per hour, 25 hours per 

week, permanent part-time, 7 months to less than 1 year experience, 
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pharmacy/drug store, customer service oriented, operate cash register, 
process money, cheques and credit/debit card payments, scan items, 
tabulate total payment for goods for services required, receive payment 
for goods or services, calculate daily/shift payments received and 
reconcile with total sales, suggestive selling stock shelves and clean 
counter area, greet customers, enter prices of items on cash register, 
wrap or place merchandise in bags, fast paced environment, attention to 
detail, standing for extended periods, reading text, numeracy, 
communication, working with others, problem solving, significant use of 
memory, finding information, computer use, continuous learning, 
Kensington. 

 
20. The Report author, Kelly Heydens (“Heydens”), stated in part [Appeal  

Record, Tab 52]: 

These jobs match the medical documentation on file outlining 
[PERSONAL INFORMATION] functional levels, the hours are not full 
time for two of the positions and she would have the ability to sit and 
stand at a work station and not be required to perform any heavy 
lifting. I am returning this file to the case coordinator with the 
recommendation for transfer to extended wage loss benefits at $10.50 per 
hour for 32 hours per week ($17,472.00 per year)… [emphasis added] 

 
21. On September 10, 2015, the Worker was advised by the Board that her  

extended wage loss benefits (“EWL Benefits”) would commence effective 

September 19, 2015. The Board estimated the Worker’s estimated capable 

earnings at $17,472.00 annually, based on a wage of $10.50/hour for 32 

hours/week. The Board assessed the Worker’s extended wage loss benefit 

(“EWL Benefits”) to be $14,659.84 annually [Appeal Record, Tab 56]. 

 
22. The Worker’s physician, Dr. Phelan (“Phelan”) submitted a Physician’s  

Report (Form 8) indicating that the Worker was unable to work on May 21, 

2015, September 8, 2015, September 24, 2015, and April 18, 2016 [Appeal 

Record, Tab 4].  Phelan submitted reports indicating that the Worker could 

perform modified duties on October 1, 2015 and November 2, 2015 [Appeal 

Record, Tab 4].  

ISSUE 
 
23. Whether the decision to base the Worker’s EWL Benefits on estimated capable 
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earnings of $17,472.00 was correct? 

POSITIONS OF THE PARTIES 
 
Submissions of the Worker 
 
24. The Worker submits that the Board’s finding that she is capable of working 

thirty-two (32) hours per week is incorrect and that her chronic pain condition 

prevents her from working full time hours. The Worker states that her 

estimated capable earnings should be based on her ability to work fifteen (15) 

hours per week [Worker Factum, paras.26-27]. The Worker asserts that 

activity increases her pain symptoms and affects her sleep. She states that her 

chronic pain condition prevents her from working “full time” hours [Workers 

Factum, para.31]. 

  
25. The Worker notes that the applicable Board policy is POL-116 (Estimating 

Earning Capacity) (“POL-116”). 

 
26. The Worker argues that none of the positions identified in the Report are  

suitable for the Worker due to the fact that they “all require extended periods 

of standing or sitting without the possibility of reasonable breaks” [Worker’s 

Factum, para. 43]. 

 
27. The Worker argues that the Board must match the Worker’s functional ability 

with real jobs available to the Worker. 

 
28. The Worker relies upon Gahir v. Alberta (Workers’ Compensation, Appeals  

Commission), 2009 ABCA 59 (Gahir) [Worker Factum, Tab 5] and WCAT 
Decision #205 (December 31, 2015) [Worker Factum, Tab 6]. 

 
Submissions of the Board 
 
29. The Board argues that the record before the Tribunal supports the Board’s 

decision that the Worker is capable of working 32 hours per week. 

 
30. The Board argues that aside from the Worker’s family physician, the record 
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and other medical professionals support that the Worker is capable of working 

40 hours per week [Board Factum, paras.5-6]. 

 
31. The Board argues that in accordance with POL-68, the evidence of  Koshi,  

Campbell, and O’Brien ought to be given greater weight than that of the 

Worker’s family physician, Phelan [Board Factum, paras.8-20]. 

 
32. The Board does not dispute that the Worker suffers some physical limitations 

 [Board Factum, paras.18 7 23]. 

 
33. Rather, the Board argues that the jobs identified by the Board are realistic 

jobs for the Worker given her “functional abilities, educational level, and 

geographic location” [Board Factum, paras. 23-25]. 

 
34. The Board relies on the findings of the FCE and the Report. The Board argues 

that ultimately, the FCE identified that the Worker has light weighted 

capabilities and there are no limitations noted regarding part-time capability. 

 
DECISION AND ANALYSIS 
 
35. The Worker’s appeal is denied. 
 
36. The Tribunal is bound by the Act and its policies, including POL-68 and  

POL-116. The Tribunal has reviewed the Act, policies, and the oral and written 

submissions of the parties, including the decisions filed by the Worker. 

 
37. Section 41(1) of the Act authorizes the Board to estimate the Worker’s loss of 

earning capacity. It states: 

 
The loss of earning capacity of a worker is the difference between 

 
a. the worker’s net average earnings before the accident; and 

 
b. the net average amount the Board determines the worker is capable 

of earning after the accident, which amount shall not be less than 
zero. 
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38. To assist in the assessment under section 41(1) of the Act, the Board has  

developed POL-116. 

 
39. POL-116 directs the Board to determine the Worker’s loss of earning capacity. 

 “Loss of earning capacity” is defined in the policy as follows: 

“loss of earning capacity” means the difference between the worker’s 
net average earnings before the accident and the net average amount 
the Workers Compensation Board determines the worker is capable of 
earning after the accident. 

 
40. It also defines “estimated earnings” as follows: 

 
“estimated earnings” means the wages as determined by the Worker’s 
Compensation Board that the worker is capable of earning when actual 
wages are not known and the worker has an impairment. 

 
41. Section 2 of POL-116 sets out various factors the Board must consider in its 

determination, including the worker’s functional ability to work and the 

average wages of the available suitable work, among others [POL-116, s.2]: 

 
When a worker’s actual wages are not known and the worker’s earning 
capacity must be estimated, the Workers Compensation Board shall 
consider the following: 

 
 the pre-injury employment of the worker; 
 the worker’s functional ability to work which may be determined 

by the use of a Functional Capacity Evaluation; 
 the average wages of the available suitable work; 
 the worker’s work history, education, and analysis of transferable 

skills; 
 the geographic location; and 
 labour market research. [emphasis added] 

 
42. The Board must estimate the Worker’s earning capacity “based on the average 

of three suitable, available occupations” identified by the Board [POL-116, s.3]. 

 
43. There is nothing before the Tribunal to suggest that the three occupations 

identified by the Board were not available to the Worker. 

 
44. Rather, the Tribunal understands the Worker’s position to be that the  
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occupations were not “suitable”. 

 
45. At the time of the Worker’s assessment, POL-116 defined “suitable work” as 

 [POL-116 (Definition, s.5)]: 

“Suitable work” means work that a worker has the necessary skills to 
perform and is medically able to perform, and that does not pose 
health or safety hazards to the worker, or co-workers, as determined by 
the Workers Compensation Board [emphasis added].  

 
46. The Worker does not argue that does not have the necessary skills to perform  

the occupations identified by the Board. Rather, the Tribunal understands the 

crux of the Worker’s argument to be that the identified occupations constitute 

work that the Worker is not “medically able to perform” on the basis that the 

jobs require “extended periods of standing or sitting without the possibility of 

reasonable breaks” [Worker’s Factum, para.32]. 

 
47. In support of this argument, the Worker relies on the evidence of her family 

physician, Phelan. Specifically, the Physician Reports (Forms 8) discussed 

above, indicating the Worker was either unable to return to work or was only 

able to perform modified duties. It appears to the Tribunal that it is this 

evidence from which the Worker draws the support for the contention that she 

can work only 15 hours per week (see, for example, the Form 8 dated October 

1, 2015 stating that the Worker can perform modified duties “up to 5 hour days 

3 day (sic) a week – total of 15 hours/[week]” [Appeal Record, Tab 4]. 

 
48. Upon review of the Appeal Record in light of the parties’ submissions, the 

Tribunal prefers the Board’s interpretation of the evidence Campbell, O’Brien, 

and to a lesser extent, Koshi, than the Worker’s interpretation of Phelan’s 

evidence. The Tribunal also accepts the findings of the FCE and the Report. 

 
49. The Tribunal finds that the Report properly identified three suitable  

occupations for the Worker’s EWL Benefits assessment, in light of the FCE 

findings, which were consistent with the objective evidence before the Board. 
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The Board properly applied POL-116 in calculating the estimated earnings 

capacity, and the Tribunal would not disturb the decision. 

 
50. The Tribunal has reviewed the Appeal Record in its entirety, including the 

approximately fifty-one Form 8’s filed by Phelan on behalf of the Worker from 

September 11, 2013 to April 18, 2016. The Tribunal finds that Phelan’s 

evidence is more subjective than objective medical information, as those terms 

are defined in Board Policy POL-68 (Weighing of Evidence). For example, the 

Form 8 dated September 8, 2015 states, in part: 

 
… she feels she is unable to work. 

 
51. The Form 8 from September 17, 2015, states: 

 
discuss(unclear) [with] WCB unilateral declaration of her ability to 
work 32 hours per week. Discussion [with respect to] ongoing pain 
[and] disability issues. [emphasis added] 

 
 
52. The Form 8’s filed by Phelan suggest to the Tribunal a family physician that  

was managing a patient with chronic pain, which is not inconsistent with the 

findings of other medical practitioners who have dealt with the Worker. To the 

extent the Form 8’s provide evidence in support of the assertion that the 

Worker is unable to work, that support is limited by the reality that Phelan 

appears to have generally recording the Worker’s subjective complaints, and 

otherwise summarizing their discussions regarding pain management. 

 
53. That the Worker suffers from chronic pain is reiterated throughout the medical 

evidence before the Tribunal. Campbell, Koshi, and O’Brien all accepted that 

the Worker suffers from mechanical back pain. Koshi had difficulty finding an 

anatomical diagnosis for the Worker, while Campbell indicated that there was 

no surgical solution to the Worker’s pain. The Tribunal accepts that the Worker 

suffers from chronic pain. However, it does not accept, on the evidence before 

it, that the Worker is incapable of working. 
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54. It appears to the Tribunal that Handren was alive to the Worker’s injuries and 

complaints. This is evident from the FCE and post-FCE meeting comments 

attributed to her by Abbott. Handren interviewed the Worker prior to 

undertaking the FCE. She documented the Worker’s subjective complaints, 

which included the complaint underlying the Worker’s argument before the 

Tribunal that she cannot drive more than 20 minutes without getting out of the 

car. 

 
55. Notwithstanding the Worker’s complaints, the FCE findings are that the  

Worker has light-weighted capabilities. Handren noted that the Worker 

presented on the second day of the FCE with “increased pain reports” but also 

noted that her performance was consistent over both days and her functional 

limitations were consistent with her identified physical impairments.  She did 

not, however, provide any indication that the Worker could not work, or could 

only work part-time hours.  

56. The FCE indicates that Handren assessed the Worker and determined that her  

existing job was not a suitable match. She described the Worker’s seating 

tolerance as continuous and standing tolerance as frequent. She recommended 

accommodations (i.e. a break at 30 minutes). 

 
57. Upon review, the Tribunal finds that it was appropriate for the Board to rely on  

the FCE in making its determination under POL-116 and that the Board did, in 

fact, do so. 

 
58. It appears to the Tribunal that Phelan was alive to the FCE and considered  

the Worker’s results in conducting her analysis. In her Report, she highlighted 

that the Worker would be able to sit and stand at all three jobs, two of the 

three jobs were not full-time hours, and heavy lifting would not be required at 

any of the jobs.  

59. Simply put, the Tribunal is not persuaded that the Worker is unable to work 

or can only work 15 hours per week. Nor is the Tribunal persuaded that the 

objective medical evidence supports the conclusion that the Worker cannot 
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work full-time hours. However, to the extent that the Worker argues that the 

EWL Benefits assessment was premised on her working “full-time” hours, the 

Tribunal notes that two of the three positions identified by Heyden are not 

positions that it would not classify as “full-time”, one being 30 hours per week 

and the other 25 hours per week.  

 
60. The Tribunal recognizes that one job required “sitting for extended periods” 

and the other required “standing for extended periods”. The objective medical 

information in the Appeal Record does not support the Worker’s contention 

that she cannot sit or stand for “extended periods”. Sitting or standing for 

“extending periods” does not disqualify the identified jobs such that they 

constitute jobs that she is medically unable to perform, as that term is used in 

the definition of “suitable work” in POL-116. The Tribunal has highlighted the 

FCE findings related to the Worker’s sitting and standing abilities above1 and 

the Tribunal believes that the Worker’s subjective complaints are inconsistent 

with the FCE findings on the Worker’s sitting and standing tolerances. 

 
61. The Tribunal finds that the Board properly applied POL-116 in that it 

determined that the Worker’s pre-injury employment was not a job match for 

the Worker, considered her functional ability, including the FCE, and identified 

three suitable positions for the Worker. It also properly calculated the average 

wages of the positions, two of which were less than full-time hours. In the 

circumstances, and recognizing that the Worker did not question the 

suitability of the jobs as they relate to her geographic location, education level, 

work history, skills etc., the Tribunal finds that the Board’s decision was 

appropriate in the circumstances. The Board suggested employment that was 

reasonably available and that the Worker could reasonably perform. 

 
CONCLUSION 

                                                           
1 In the context of an eight-hour day, the Worker’s sitting tolerance was marked as 67%-100% and her 
standing tolerance was marked 34%-66%. The Tribunal is of the view that the evidence supports the 
conclusion that the Worker can sit and stand for “extended periods of time” as that term is used in the 
job descriptions at issue.  
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62. The Worker’s appeal is denied.  In coming to its decision, the Tribunal has 

reviewed the Appeal Record, relevant board policies, the case law filed by the 

Worker, as well as the written and oral submissions of counsel for the parties.  

 
63. The Tribunal thanks both counsel for their able submissions.  
 

 
Dated this 23rd day of April 2018 
 
 

 
Jonah Clements, Vice-chairperson 
Workers Compensation Appeal Tribunal 
 
 
Concurred: 
 
 
 

 
Leo Cheverie, Worker Representative 
 
 
 

 
Marion Miller, Employer Representative 


