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Appeal Proceedings  

1. This appeal was conducted on February 13, 2018 before the Workers 

Compensation Appeal Tribunal (the “Tribunal”).  

 
2. The Appellant brings this appeal from a decision of the Internal Reconsideration 

Officer (“IRO”), IR# [PERSONAL INFORMATION], dated January 30, 2017 & IR# 

[PERSONAL INFORMATOIN], dated July 20, 2017.   

 
Facts 

3. The Appellant, a [PERSONAL INFORMATION] at [PERSONAL INFORMATION] 

Charlottetown location, sustained a workplace injury on December 27, 2013 when 

she walked into an electrical pole located on-site while merchandising. 

 
4. The Appellant received medical treatment at the Queen Elizabeth Hospital the 

next day and was diagnosed with a minor brain traumatic brain injury by Dr. 

Trevor Jain.  A CT scan was completed on January 10, 2014 with normal results.  

[Appeal Record – Tabs 3 & 9] 

 

5. The Appellant returned to work on January 6, 2014 but on January 17, 2014 she 

was advised by her family physician to stop working as a result of her symptoms 

being aggravated. [Appeal Record – Tabs 4 & 7] 

6. On January 30, 2014 the Appellant’s claim for temporary wage loss benefits was 

accepted by the Workers Compensation Board (the “Board”).  The diagnosis 

accepted was “Concussion (Grade 1)”.  [Appeal Record – Tab 8] 

 
7. The Appellant began an ease back program on May 26, 2014 but was eventually 

put off work on August 7, 2014 by her family doctor due to ongoing symptoms.  

[Appeal Record – Tabs 26 & 42] 

 

8. The Appellant began seeing a psychologist, Chris Hartley, on July 21, 2014, who 

reported that she had “significant difficulty on most tasks that require attention 

and concentration, use of short term rote memory and short term working 

memory”, as well as “difficulty performing psychomotor tasks correctly.” [Appeal 

Record – Tab 38] 
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9. Over the course of the next number of months, the Appellant was seen by several 

professionals, including Dr. Elizabeth Matthews, Dr. Gerry O’Hanley, an 

ophthalmologist, Dr. Linda Ferguson from the concussion clinic in Truro, NS and 

Dr. Murray Rusk, a neuro-optometrist.  [Appeal Record – Tabs 51, 57, 66, 81] 

 

10. On December 29, 2015, the Board’s Medical Advisor, Dr. Steven O’Brien, referred 

the Appellant to Dr. Edvin Koshi, a physiatrist.   [Appeal Record – Tab 82] 

 
11. On March 4, 2016, the Appellant was assessed by Dr. Koshi who concluded that 

the Appellant had likely never suffered a concussion and that if she had, the 

symptoms would have resolved within three months. [Appeal Record – Tabs 85] 

 
12. On April 7, 2016, the Appellant was informed that her claim for benefits would 

close on April 21, 2016. [Appeal Record – Tabs 88 & 89]. 

 
13. The Board was provided with the Appellant’s MRI results on April 14, 2016 as 

“new evidence”.  [Appeal Record – Tab 89] 

 
14. The Appellant sought an internal reconsideration and on August 17, 2016, the 

IRO accepted the Appellant’s new evidence and referred the matter back to 

Workplace Services for further consideration. [Appeal Record – Tab 91] 

 

15. On August 22, 2016, Dr. O’Brien determined that the new evidence did not affect 

his opinion and thereafter, the Appellant was informed that her claim would 

remain closed. [Appeal Record – Tabs 92 & 93] 

16. The Appellant filed her second request for internal reconsideration on December 

1, 2016 which was denied by the Board on January 30, 2017.  The Appellant 

appealed that decision on March 1, 2017. [Appeal Record – Tabs 94, 95 & 98] 

 
17. On February 15, 2017, the Board received new reports from Dr. Angus Beck and 

Chris Hartley. [Appeal Record – Tab 96] 
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18. On March 13, 2017, the Board informed the Appellant that the reports received 

from Dr. Beck and Mr. Hartley were not to be considered new evidence. [Appeal 

Record – Tab 97] 

 

19. On May 24, 2017, the Appellant’s third request for internal reconsideration was 

received and on July 20, 2017, the Board denied this request. [Appeal Record – 

Tabs 99 & 1] 

 
20. The Appellant appealed that decision on August 10, 2017. [Appeal Record –Tab 

2] 

Issues 

21. The two issues for consideration by this Tribunal are as follows: 

 
(1)  Do the medical reports of Dr. Angus Beck and/or Chris Hartley, dated January 

31, 2017 and January 30, 2017 respectively, constitute new evidence? 

 
(2) Was the Board’s decision to close the Appellant’s claim for benefits effective 

April 21, 2016 correct?  

 

Appellant’s Argument 

 
22. The Appellant’s argument regarding Issue #1 can be summarized as follows: 

 

23. The Appellant refers to the Board Policy POL-83 (New Evidence) and states that 

the criteria contained therein have been met.   

 
24. The Appellant further argues that the two new reports directly respond to and 

counter Dr. Koshi’s evidence, and puts his opinion into question. 

 
25. The Appellant refers to WCAT Decision #103, in which new evidence was 

accepted where it had been offered to correct or expand upon evidence 

introduced earlier. 
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26. The Appellant also argues that Dr. Beck’s report corroborates the medical 

evidence on file and that the Tribunal should assess its weight, but not its 

admissibility. 

 
27. In summary, the Appellant argues that Dr. Beck’s and Chris Hartley’s reports 

both contain new objective medical information and should be received as new 

evidence. 

28. Regarding Issue #2, the Appellant refers to the regime established under the 

Workers Compensation Act wherein compensation is paid for the benefit of any 

worker who suffers “personal injury by accident arising out of in the course of 

employment”. 

 
29. The Appellant questions, why, when the diagnosis of concussion was originally 

accepted, that the Board has now determined that she never had a concussion  or 

that her symptoms due to the concussion should have resolved and her present 

inability to work is the result of some other, non-compensable factors. 

 
30. The Appellant also refers first to Board Policy POL-68 (Weighing of Evidence) and 

then reviews the numerous medical professionals who diagnosed “concussion”. 

 
31. The Appellant points to the existing evidence on file, along with new evidence, to 

support her claim and that her present inability to work is the result of her 

original workplace injury. 

 
32. The Appellant argues that the common conclusion was that she suffered a 

concussion and then post-concussion symptoms.  She points to the opinions of 

Chris Johnston of CBI Physiotherapy and Rehabilitation Centre, Chris Hartley, 

psychologist, Dr. Angela MacLaren, OT Marie Brine Shelley Mokler-Clark, 

physiotherapist, and Dr. Elizabeth Matthews, neurologist, in this regard. 

 
33. The Appellant states that in her case, but for her injury of December 27, 2013, she 

would not have the persistent problems as described.  She asks the Tribunal to 

infer, on a balance of probabilities, that her ongoing symptoms and difficulties are 

causally connected to her head workplace injury. 
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Respondent’s Argument 

34. The Respondent accepts the facts as presented in the Appellant’s Factum filed 

with the Tribunal on September 22, 2017. 

 
35. The Respondent’s arguments can be summarized as follows: 

 

36. The Respondent agrees that the Appellant suffered a workplace injury to the 

head on December 27, 2013.  Indeed, the Appellant’s claim for benefits was 

accepted on January 30, 2014 and for concussion (Grade 1) and this remained the 

accepted diagnosis throughout the life of the claim. 

 
37. The Respondent argues, however, that the original diagnoses of concussion was 

never questioned or reviewed in detail by any treating physician following the 

initial diagnosis in the Emergency Department.  It appears that it was always 

assumed that there was a concussion and that all post-injury symptoms were 

linked to this original injury. 

 
38. After numerous reviews of the file, the Board’s medical advisor, Dr. Steve O’Brien, 

concluded that “The most beneficial treatments or [the Appellant’s] symptoms 

with this period of time is usually to try and re-integrate into her usual routines as 

much as possible and to avoid over-medicalization, and that most of her 

symptoms will resolve with time”. [Appeal Record – Tab 60]. 

 
39. The Respondent points out Dr. O’Brien’s opinion on June 30, 2015: “I would also 

note that [the Appellant] has had extensive vestibular therapy; as well as 

occupational therapist follow up and it would be time to discontinue those 

treatments and return to a normal as lifestyle as possible at the end of her present 

approved course.”   In the same report, Dr. O’Brien stated “This would suggest that 

[the Appellant’s] persistent symptoms, which have persisted now for more than 18 

months post-injury when she walked into a pole at her place of work, would be 

medically reasonably expected to have resolved and would be very unusual to have 

persistent incapacitating symptoms solely related to this one incident. [Emphasis 

Added]”. [Appeal Record – Tab 67] 
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40. The Board then felt it was best to have a rehabilitative look at the Appellant 

again to determine the appropriate course of treatment.  The Appellant was then 

referred to Dr. Koshi who provided a report on his assessment of the file and the 

Appellant. [Appeal Record – Tab 85]. 

 
41. The Respondent relies on Dr. Koshi’s conclusions that the Appellant did not suffer 

a concussion, and if she did, it should be resolved by now. 

 
42. Dr. Koshi states that in reviewing the Emergency Department Report, not a single 

diagnostic criterion of concussion was fulfilled.   Dr. Koshi also refers to the fact 

that the other medical practitioners that followed-up on the Appellant’s case did 

not apply the criteria either nor ever questioned the initial diagnosis. 

 
43. The Respondent refers to Board Policy 68 “Weighing of Evidence” and argues 

that it is appropriate to rely on the objective medical evidence of Dr. O’Brien and 

Dr. Koshi in reaching the conclusion that the Appellant’s ongoing symptoms 

could not, on a balance of probabilities, be related to the workplace injury.  The 

Respondent also refers to the Case Coordinator’s opinion that the objectivity of 

Dr. Koshi’s, Dr. Matthews’ and Dr. O’Hanley’s reports, combined with their high 

level of specialization within their respective medical fields, supports the validity 

of their findings and carry greater weight than the subjective reports of the other 

medical professionals in this case. 

 
44. The Respondent points to the extensive investigation and treatments that were 

authorized and pursued by the Respondent in attempting to assist the Appellant, 

yet nothing appeared to assist her symptoms. 

 
45. The Respondent argues that its decision to terminate benefits was not made 

frivolously or without fully investigating and assisting the Appellant over the 2.5 

years the claim was open. 

 
46. The Respondent argues that although the Appellant continues to experience 

issues, this should not automatically entitle her to continuing benefits.  The 

Respondent is required to continue to review and assess claims throughout their 

life and to provide benefits within its legislative mandate; however, only injuries 
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and symptoms suffered as a result of a workplace injury can be covered by 

benefits.   

 
47. The Respondent argues that by April, 2016, the objective medical evidence, 

supported by research, confirmed that the Appellant was no longer experiencing 

symptoms as a result of her workplace injury. 

 
48. With regard to the “new evidence” issue, the Respondent puts forth Board Policy 

POL-83 to provide guidance on determining whether evidence received by the 

Board after it has made a final decision should be reviewed to determine if it 

would change the Board’s decision. [Appellant’s Factum – Tab 3]. 

49. With regard to Dr. Beck’s report, the Respondent argues that Dr. Beck only 

reports on information that was previously stated by other medical practitioners 

and does not provide any new piece of information that was not already before 

the Board. 

 
50. With regard to Chris Hartley’s report, again, the Respondent submits there is no 

new information contained therein that provides any new evidence; it is a 

summary of the work he had done with the Appellant. 

 
51. The Respondent indicates it has made a policy decision that it will only re-

evaluate decisions to close claims (outside of appeal rights) when there is “new 

evidence” and that there is no new evidence in this case regarding the 

Appellant’s workplace injury or her ongoing symptoms that has not already been 

considered. 

Analysis & Decision 

52. For reasons which are set out below, the appeal is denied on both issues. 

 
53. With regard to Issue #1, the Tribunal finds that the reports of Dr. Angus Beck and 

Chris Hartley do not constitute new evidence under Board Policy POL-83.  Dr. 

Beck relies on the assessments by other practitioners and does not report any 

new pieces of information.  Mr. Hartley’s report contains a summary of the work 

he had done with the Appellant and does not provide new evidence.  The 

information contained in the reports has already been considered. 
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54. The Tribunal agrees with the IRO that the two reports in question meet criteria 

(a), (c) and (d), but not (b), ie, that “the information must be truly ‘new’”.  The 

Tribunal agrees that the information is not new as it “summarizes, reformats, 

reiterates, or reviews information that is already on file; consists of any opinion 

which is based on evidence or finding that is already on file or substantially 

similar evidence or findings; consists of legal argument or re-argument.” 

 
55. With regard to Issue #2, firstly, the Tribunal agrees that the Appellant sustained 

an injury in the workplace on December 27, 2013. 

 

56. However, the Tribunal finds that the decision by the Board to close the claim on 

April 21, 2016 was reasonable and further, was not made hastily or frivolously or 

without multiple attempts to assist the Appellant over a lengthy period of time.  

 
57. This assistance included years of investigations, consultations, physiotherapy 

treatments, physical conditioning, psychologist consults, cognitive 

testing/rehabilitation, occupational therapy, guided activities and exercises, 

ophthalmologist and audiologist appointments, acupuncture, sleep strategies, 

concussion specialist and behavioural optometrist, yoga and balance training.  

The Board continually asked what course of action it could pursue for the 

Appellant and followed through on multiple recommended treatments. 

 
58. The Appellant was also offered work accommodations and modifications 

throughout, ease back plans, alterations to equipment and lighting at her 

workplace.  

 
59. Yet no treatments, medical or otherwise, or workplace accommodations appeared 

to assist the Appellant and they were all of no avail; none of the professionals 

involved were able to explain why and they were at a loss as to why the 

Appellant was not experiencing improvements. 

 
60. The Tribunal finds Dr. O’Brien’s report of June 30, 2015 helpful:  “This would 

suggest that the Worker’s persistent symptoms, which have persisted now for 

more than 18 months post-injury when she walked into a pole at her place of work, 
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would be medically reasonably be expected to have resolved and would be very 

unusual to have persistent incapacitating symptoms solely related to this one 

incident.” 

 
61. The Tribunal also finds Dr. Koshi’s report to be very detailed and comprehensive.  

He has formal training in rehabilitation of individuals injured at work or in motor 

vehicle accidents.  Physiatrists are specialists in diagnosis, treatment and 

rehabilitation of individuals with traumatic brain injuries and musculoskeletal 

injuries. 

62. The Tribunal found the following passages from Dr. Koshi’s report to be 

particularly cogent: “I found all this hard to explain.  I have not witnessed it 

before.  …In addition, there were other findings that were difficult to explain 

medically.  …Based on today’s history and physical examination and medical 

information provided for review, as a specialist with five years of formal training in 

diagnosis and rehabilitation of traumatic brain injury from a residency program, 

accredited by the Royal College of Physicians in Canada, it is my opinion that [the 

Worker] did not suffer a concussion [mild traumatic brain injury] and if she did, it 

should be resolved by now….The diagnosis of concussion was made in the 

Emergency Department.  Yet, reading the Emergency Department reports, there 

not a single diagnostic criterion of concussion of the major organizations that was 

fulfilled. Though almost all medical practitioners that saw [the Worker] thereafter 

kept mentioning the diagnosis of concussion and attributed her complaints to 

“post-concussion symptoms”, none of them applied any of the above-mentioned 

criteria…Even if the concussion occurred,...then her concussion should be 

classified as ‘uncomplicated concussion’ since the CT scan of the head was normal. 

Yet, [the Worker] reports that her symptoms are not improving.  This is not in 

keeping with the natural history of concussion, and another indication that no 

concussion occurred.  Her present symptoms cannot be explained by traumatic 

brain injury.  She has no neck pain and no findings of cervicogenic headaches…She 

had headaches before the injury. …She presented with signs and symptoms that 

do not follow the neuro-anatomy and are difficult to explain based on organic 

pathology.  Based on her presentation today, I suspect somatization/’conversion 

disorder’ as an origin of her symptoms.  However, I will leave this in the hands of a 
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psychiatrist to determine.  If this diagnosis is refuted by a psychiatrist, then I do 

not have any medical explanation for her symptoms….Based on my specialty 

(rehabilitation of traumatic brain injury and musculoskeletal conditions), I 

recommend no further investigations.  I cannot explain [the Worker’s] symptoms 

based on the area of my specialty.” 

 
63. Finally, Dr. Koshi’s stated that “Given the overwhelming research that the 

rehabilitation of concussion is done at the workplace … I see no medical reason 

why [the Worker] should not be tried on a gradual return to work and be 

successful with it.  If this I not the case, then it is likely that there are other factors 

in play other than traumatic brain injury.” 

 

64. With regard to weighing of the evidence before it, the Tribunal also tends to 

agree with the Case Coordinator who found:  “In weighing the evidence, I find 

that the objectivity of Dr. Koshi, Dr. Matthews’ and Dr. O’Hanley’s reports 

combined with their high level of specialization within their respective fields 

supports the validity of their findings.  Therefore, their reports carry greater 

weight then the subjective reports of symptoms otherwise outlined in this claim.” 

 

65. The neurologist, Dr. Elizabeth Matthew, reviewed the CT scans with the 

Appellant and no permanent structural changes to her brain were noted.  Dr. 

Matthew also found that the goals of recovering were feasible and that she would 

benefit from continued physical therapy and psychological counselling. Dr. 

Matthew also concludes “In summary, the neurologic examination did not show 

any clear cut localizing signs.” 

 
66. As for other contributing factors, the Tribunal also notes the opinion of Marie 

Brine, OT, in April, 2015:  “Although her inability to attain restorative sleep is most 

likely contributing greatly to these barriers, the significant limitations in her 

performance are also indicative of other cognitive deficits.” 

67. In consideration of the evidence before the Tribunal, we find that Dr. O’Brien’s 

conclusions, as follows, are reasonable in this particular situation: “The most 

beneficial treatments for [the Worker’s] symptoms with this period of time is 
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usually to try and re-integrate into her usual routines as much as possible and to 

avoid over-medicalization, and that most of her symptoms will resolve with time”. 

 
68. The Tribunal does not find sufficient evidence to support the position of the 

Appellant that her ongoing symptoms remain related to or are compatible with 

the original workplace injury. Dr. Koshi and others were unable to find any 

objective explanation for the Appellant’s ongoing symptoms.  The diagnostic 

criteria for concussion were not met initially.  The MRI and CT scan showed no 

abnormalities.  The initial diagnosis of concussion, somewhat surprisingly, was 

not questioned or reviewed in any detail by any treating professionals especially 

in light of the fact that the Appellant was not improving.  This leaves the Tribunal 

questioning the original diagnosis and the cause of the Appellant’s ongoing 

symptoms. 

69. The tenor of the many medical reports was that it was anticipated that she would 

make progress after a few months, yet she did not.  In fact, 6 months post injury, 

it appeared that the Appellant was improving and able to work up to 6 hours per 

day, 5 days per week, although with some remaining symptoms, but it appeared 

that she was recovering as expected.  This however, was not sustained and 

raises the question as to what else was going on.   

 
70. The Tribunal therefore finds that on a balance of probabilities, the Appellant’s 

ongoing symptoms after a 2.5 year period of continued and extensive treatments, 

following a low-impact collision, could not reasonably be related to the workplace 

injury.   The Appellant is now several years post-accident and the opinions and 

research presented indicated that it is medically reasonably expected that her 

symptoms would have resolved and that it would be very unusual to have 

persistent incapacitating symptoms solely related to one incident.  Furthermore, 

the professionals and specialists involved in this case are unable to provide an 

explanation for her ongoing symptoms.  

 

71. The Tribunal agrees with the Board in that even if the Appellant continues to 

experience issues, that does not automatically entitle her to continuing benefits 

and that the Board must continually review and assess the situation to ensure it 

is providing benefits in appropriate cases.   
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72. The Tribunal wants to be clear that it is not saying that a concussion did not 

occur, but that given the length of time that has passed, the Appellant’s 

symptoms appear to be more likely attributable to something else other than the 

workplace injury. 

 
73. Given the above findings and consideration of all the circumstances and 

evidence, the review of the Appeal Record and Board Policies, the medical 

evidence, the written and oral submissions and the decisions provided by the 

parties, the Tribunal agrees with the Board in its decisions:  (1) to refuse to 

identify the reports of Dr. Beck and Chris Hartley as “new evidence”; and (2) to 

close the Appellant’s claim for temporary wage loss benefits.  The appeal is 

therefore denied on both questions. 

 

74. This Tribunal would like to thank the parties for their submissions.  

 

Dated this 25th day of April, 2018.  

 
 
 

 
Susan M. Robinson, Vice-Chairperson 
Workers Compensation Appeal Tribunal  
 

Concurred:  

 

 
Marion Miller, Employer Representative  
 

 

 
Shelly Higgins, Worker Representative 


