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 APPEAL HISTORY 
 

1. On June 15, 2016, the Workers Compensation Board (the “Board)” sent a 

decision letter to the Worker stating his claim for temporary wage loss 

benefits would close effective July 4, 2016. 

  
2. On October 25, 2016, the Worker filed a request for consideration of new 

evidence. On January 16, 2017, the Worker was advised that the Board’s 

decision to close the claim was unchanged.  

 
3. On February 17, 2017, the Worker filed a request for reconsideration. This 

request was denied by the Board on April 19, 2017.  

 
4. On May 31, 2017, the Board medical advisor provided an opinion on two 

medical reports regarding the Worker’s file. On June 7, 2017, a decision 

letter was sent to the Worker advising that his claim remained closed. 

 
5. On August 31, 2017, the Worker filed a second request for reconsideration of 

the Board’s decision to close his claim for temporary wage loss benefits. This 

was denied on October 23, 2017 (IR# [PERSONAL INFORMATION]) [Appeal 

Record, Tab 1]. 

 
6. On October 31, 2017, the Worker filed a Notice of Appeal of decision IR#17-

127 on the basis that the Internal Reconsideration Officer erred in the 

application of Board policy POL-68 (Weighing of Evidence) (“POL-68”) 

[Appeal Record, Tab 2]. 

 
7. This appeal was heard by the Workers Compensation Appeals Tribunal (the 

“Tribunal”) on February 15, 2018. 

 
FACTS 
 

8. On December 21, 2015, the Worker fell during the course of his employment 

as a Service Technician with [PERSONAL INFORMATION] [Appeal Record, 
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Tab 4]. The Physician’s Report states that the Worker “did not hit his head, 

but did jarr (sic) his head” (emphasis in original) [Appeal Record, Tab 5]. 

 
9. On January 4, 2016, the Worker struck his head on a cabinet while working 

on a customer’s [PERSONAL] [Appeal Record, Tabs 4 & 5]. The Worker was 

diagnosed with “post-concussion symptoms” [Appeal Record, Tab 5]. 

 
10. On January 22, 2016, a CT-Scan of the Worker was performed by Dr. J.F. 

Bader, who diagnosed concussion syndrome. The CT-Scan revealed no acute 

intracranial abnormality [Appeal Record, Tab 3]. 

 
11. The Worker was seen by Dr. David McKenzie (“McKenzie”).   In a report 

dated January 22, 2016, McKenzie noted that the CT-Scan was “normal” and 

felt that he had “post-concussive symptoms”. He went on to state [Appeal 

Record, Tab 8]: 

 
In terms of management for this, I would be happy to see him in a week’s 

time and during this week he is to rest from all physical activity, rest 

from most mental activity, doing very short term reading or watching TV 

or computer work. In terms of his physiotherapy work I think that this 

should be very minimal for the first week. Hopefully over a week of 

rest, we can see some improvement and be able to advise to him 

further management. He is not to work this week and I suspect if he 

does start back to work the following week it will be in a restricted 

manner. We will judge this once I see him next week. [emphasis added] 

 
12. On January 29, 2016, MacKenzie again saw the Worker and noted that he felt 

the Worker was still having significant symptoms. With respect to an 

estimated return to work date, he stated “could be another [four weeks]” 

[Appeal Record, Tab 8].  

 
13. On February 17, 2016, the Board advised the Worker that his claim for 

temporary wage loss benefits was accepted, effective January 5, 2016. The 
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accepted diagnosis was post-concussion syndrome [Appeal Record, Tab 

12]. 

 
14. On February 26, 2016, MacKenzie stated that the Worker should be able to 

look at easeback in four weeks. He also indicated that the Worker’s 

compensable condition had improved [Appeal Record, Tab 8].  

 
15. On March 29, 2016, MacKenzie reported that the Worker was ready for 

easeback [Appeal Record, Tab 8]. On March 30, 2016, the Worker’s family 

physician, Dr. Reid (“Reid”), cleared the Worker for easeback commencing 

April 4, 2016 [Appeal Record, Tab 5].  

 
16. On April 4, 2016, the Worker commenced easeback. An Ease Back Progress 

Report dated April 5, 2016 and prepared by occupational therapist Gail 

Gauthier (“Gauthier”), summarizes a conversation between the Worker and 

Gauthier regarding his first day of work, in part [Appeal Record, Tab 17]: 

 
I asked him how he did yesterday. He said that the first thing he did 

when he got into the customer’s home was bump his head. He said it 

wasn’t major but he was going to wear a helmet on Wednesday when 

he goes into work. I advised that I can schedule a meeting with himself 

and his employer to discuss other return to work options if it is not 

working out for him but he said he would like to try it this week as he 

does not feel the work itself is the issue… [emphasis added] 

 
17. The Worker attempted to return to work again on April 6, 2016, but was 

unable to do so. In an Inter-Office Memorandum dated May 6, 2016, Carolyn 

Hughes, R.N.,  summarizes a conversation with the Worker, stating in part: 

 
He did attempt an ease back on April 4th but during the first job he 

hit his head on a cupboard door which brought back all of his 

symptoms. He did try to continue with ease back on April 6th but was 
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unable to do so. He provides that he was trembling, dizzy, and having 

headaches…. [emphasis added] 

 
18. On April 7, 2016, Reid put the Worker off of work until he was referred to a 

neurologist [Appeal Record, Tab 5]. 

 
19. On April 8, 2016, Gauthier spoke with the Worker, who advised that he had 

headaches, ringing in his ears, confusion, and difficulty sleeping had 

worsened since his return to work [Appeal Record, Tab 17].  

 
20. On May 27, 2016, the Board requested a medical opinion from the Board 

medical advisor, Dr. Steve O’Brien (“O’Brien”). After a review of the Worker’s 

file, O’Brien concluded that it was medically reasonable to conclude that the 

Worker’s symptoms were due to factors other than the workplace injury, 

noting that it is generally accepted that most concussion symptoms would 

have resolved three months post-injury. He stated, in part [Appeal Record, 

Tab 21]: 

 
It is generally accepted that most concussion symptoms would have 

resolved three months post-injury; which is now well-surpassed; 

 
In a course sponsored by the American Board of Independent Medical 

Examiners (ABIME) titled “Traumatic Brain Injuries & Concussion 

Claims – How to Evaluate Them”, March 2015, which was an evidence-

based course and based on the most current scientific evidence available, 

it states… 

… 

With the fact that it is now 5 months since [the Worker’s] injury of 

January 4, 2016, then it would be medically reasonable to conclude 

that his ongoing symptoms are due to factors other than the 

workplace incident that initiated this claim. [emphasis added] 
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21. On June 15, 2016, the Worker was advised that his claim would be closed 

effective July 4, 2016 [Appeal Record, Tab 21].  

 
22. On October 21, 2016, the Worker submitted new evidence.  The Board 

accepted as new evidence a report prepared by neurologist Dr. Richard 

Leckey (“Leckey”) on August 24, 2016 (the “Leckey Report”), and a report 

prepared by neurodevelopmental optometrist Dr. J.M. Rusk (“Rusk”) 

prepared September 12, 2016 (the “Rusk Report”) [Appeal Record, Tab 24]. 

However, the Board determined that the new evidence did not affect its 

decision to close the claim.  

 
23. In his report, Leckey characterized the Worker’s case as a “really strange 

story”. He noted a misdiagnosis of a Dandy-Walker abnormality in the CT-

Scan of January 22, 2016 and appears to be under the impression that the 

Worker was “cut off” by the Board “on the bases of having a Dandy-Walker 

variant” [Appeal Record, Tab 24].  

 
24. Leckey examined the Worker, finding him alert and oriented with no 

evidence of any focal neurologic deficits. He diagnosed the Worker with a 

“minor concussion”, and under the heading “Impression” stated, in part 

[Appeal Record, Tab 24]: 

 
Overall it sounds as if he has had a concussive head injury. I think 

there has been a significant amount of anxiety surrounding the fact 

that his CT scan was said to be a Dandy-Walker variant and as 

described above is actually a mega cisterna magna or a normal variant. 

 
There is no evidence of any other structural underlying neurologic 

problem… Given the lack of clinical examination abnormalities it is 

not inconsistent with a concussion but there is no evidence of any 

lasting long term difficulty and this gentleman should get better with 
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time. He simply needs to exercise, keep himself as active and mobile as 

possible and in general this would improve as time goes by. 

 
Unfortunately however there is no magical pill which will make him 

improve and I do not think he is malingering or not doing as he 

should but I think that he has developed anxiety and difficulty with his 

attention and concentration mostly related to the fact that he is stressed 

out by his inability to do the things he would like to do. [emphasis 

added]   

 
25. Leckey did not see a need for any further neurological investigation or 

treatment but felt that the Worker would improve with time [Appeal Record, 

Tab 24].  

 
26. Rusk reported that the Worker suffered from injury to the “ambient” visual 

process, was undergoing treatment, and was showing progress [Appeal 

Record, Tab 24]. 

 
27. Following a request for reconsideration, the Board’s new medical advisor, 

Dr. Hendrik Visser (“Visser”) was asked to review the accepted new 

evidence and advise whether it would change the opinion provided by 

O’Brien. 

 
28. On May 31, 2017, Visser reported that he agreed with the opinion of O’Brien, 

stating that the Leckey Report and Rusk Report would not cause him to 

change the opinion. He noted that the Worker had developed ongoing 

symptoms following three “very minor incidents of closed head injury”, had 

no evidence on the CT-Scan of traumatic brain injury, and his neurological 

exam by Leckey was normal. With respect to the Leckey Report, he stated 

[Appeal Record, Tab 28]: 

 
Dr. Leckey confirmed the working diagnosis of a “minor concussion” with 

associated anxiety surrounding the finding on the CT scan of a “mega 
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cisterna magna,” which is a normal variant and not clinically significant 

or related to head trauma. He commented on good prognosis and made 

recommendations to stay active (which can be inferred to include 

return to work): … [emphasis added] 

 
29. Visser also quoted from a consensus conference on concussion (Berlin, 2016), 

as follows [Appeal Record, Tab 28]: 

 
After a brief period of rest during the acute phase (24 to 48 hours) after 

injury, patients can be encouraged to become gradually and 

progressively more active … ‘Persistent symptoms’ does not reflect a 

single pathophysiological entity, but describes a constellation of 

nonspecific posttraumatic symptoms that may be linked to coexisting 

and or confounding factors, which do not necessarily reflect ongoing 

physiological injury to the brain.  

 
30. With respect to the Rusk Report, Visser stated [Appeal Record, Tab 28]: 

 
Dr. Rusk’s field is as a neurodevelopmental optometrist. The role of 

neurodevelopmental optometry in the assessment and management in 

mild traumatic brain injury (mTBI) is controversial in the medical 

literature… 

 
ISSUE 
 

31. Was the decision to close the Worker’s claim for temporary wage loss 

benefits, effective July 4, 2016, correct? 

 
SUBMISSIONS OF THE PARTIES 
 
Worker Submissions 

 
32. The Worker argues that he was initially approved by the Board for temporary 

wage loss benefits under section 6(1) of the Workers Compensation Act, 

RSPEI 1988, c W-7.1 (the “Act”) for post-concussion syndrome and the 
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medical evidence on file supports the position that his continued inability to 

work is the result of his workplace injuries and “subsequent aggravation in 

the course of attempting a return to work” [Worker Fatum, paras.22-29]. 

 
33. Relying on the Leckey Report, Rusk Report, and Form 8 (Physician Report) 

forms submitted by the Worker’s family physician, Reid, and MacKenzie, the 

Worker argues that the evidence of his treating physicians ought to be 

preferred to that of the Board medical advisors, O’Brien and Visser [Worker 

Factum, paras.34-49]. 

 
34. The Worker argues that the Board erred in applying POL-68 by giving 

greater weight to the opinion of its medical advisor than the Worker’s 

treating physicians, particularly where the medical advisor opinion is based 

on a general timeframe for when concussions are typically expected to 

resolve [Worker Factum, para.53]. 

 
35. The Worker argues that the Leckey Report diagnosis of a minor concussion 

that should improve over time means that, as of August 24, 2016, the Worker 

was suffering from a concussion. 

 
36. The Worker argues that the decision to terminate coverage was made in 

“blatant disregard” of the medical evidence. The Worker argues that the 

most relevant factor to be considered by the Board – and this Tribunal – is 

the point of view of the Worker’s treating physicians, not the guidelines 

relied upon by the medical advisor.  

 
37. The Worker also argues that his re-injury – suffered during easeback – was 

not considered by the Board.  

 
38. The Worker relies on the Nova Scotia Workers Compensation Appeals 

Tribunal decision WCAT #2015-602-AD (May 27, 2016) [Worker Factum, 

Tab 4], Decision #210 (May 18, 2016) [Worker Factum, Tab 5], and Decision 

#222 (March 31, 2016) [Worker Factum, Tab 6]. The Worker also relies on 
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the statutory benefit of the doubt provision in section 17 of the Act [Worker 

Factum, paras.51-52].  

 
Respondent Submissions 

 
39. The Board argues that its decision to terminate the Worker’s temporary 

wage loss benefits was correct based on the evidence and POL-68 [Board 

Factum, para.25]. 

 
40. The Board also argues that the new evidence presented by the Worker, 

being the Leckey Report and Rusk Report, does not support the Worker’s 

position that he cannot return to work [Board Factum, para.38]. With 

respect to the Leckey Report, the Board argues that Lecky is merely 

confirming that the Worker sustained a minor concussion.   

 
41. The Board argues that guidelines are simply guidelines, and they were 

applied as such by the Board. The Board argues they were not ignored; 

rather, the Worker’s claim exceeded the guidelines relied upon by O’Brien 

(and later, Visser) by three months. 

  
42. The Board relies on the experience and opinions of its medical advisor(s), 

noting that they are “specifically trained and experienced in making 

assessments on the issue of whether a Worker’s ongoing symptoms can 

reasonably be medically attributed to a workplace injury” [Board Factum, 

para.20]. 

 
43. The Board submits that it correctly interpreted POL-68. It states that there is 

no objective evidence to support the conclusion that the Worker’s injuries 

were so severe that they would continue beyond the normally accepted 

healing times for those injuries. It notes that the Worker’s claim was covered 

for a period that was double the ordinary healing time for such injury [Board 

Factum, paras.21-22]. 
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44. Counsel for the Board reminded the Tribunal that it is bound to apply POL-

68. The Board characterizes the Leckey Report as containing both objective 

and subjective evidence. It notes that Leckey’s examination of the Worker is 

objective evidence. The Board argues that the consensus of the medical 

practitioners is that the Worker did not suffer a very traumatic concussion.  

 
DISCUSSION AND ANALYSIS 

 
45. The Worker’s appeal is allowed. The Worker’s claim for benefits ought to be 

restored.  

 
46. The Tribunal is bound by the Act and Board policies, including POL-68. In 

allowing this appeal, the Tribunal has reviewed the Act, POL-68, the Appeal 

Record, and the oral and written submissions of the parties, including the 

case law filed by the Worker. 

 
47. This appeal hinges upon the interpretation of POL-68 in light of the medical 

evidence before the Tribunal. In essence, it involves determining whether 

the evidence before the Tribunal supports the conclusion that the Worker’s 

symptoms are reasonably attributable to the workplace injury giving rise to 

the claim.  

 
48. As is evidenced by the discussion above, the Tribunal has conducted a 

thorough review of the medical evidence contained within the Appeal 

Record in light of POL-68.  

 
49. POL-68 provides that the Board will give greater weight to factual and 

objective evidence when making a decision (POL-68, s.3). The Board finds 

objective medical information more persuasive than subjective medical 

information (POL-68, s.8). In considering medical information, the Board 

must consider a variety of factors, including (POL-68, s.7): 

 
 whether the medical information can reasonably relate the injury and 

symptoms to a workplace accident; 
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 whether the workplace accident is of sufficient degree and duration to 
result in the reported symptoms or injury; 
 

 whether non-work related factors contributed to the injury or symptoms 
and if so, whether they are the dominant cause of the injury or 
symptoms; 
 

 whether a need for time off work, related to the injury, is documented; 
and 
 

 whether the medical information is evidence-based and consistent with 
relevant medical literature and/or disability guidelines. 

 
50. Where, as here, there is conflicting medical information on a claim, the Board 

– and this Tribunal – must analyze the information using a number of 

criteria, including: 

 
 the expertise or degree of specialization of the health care provider giving 

the opinion; 
 

 the relevance of the clinical expertise of the health care provider giving 
the opinion; 
 

 the accuracy and source of information relied upon by the health care 
provider; 
 

 objective versus subjective medical information; 
 

 the timeliness and comprehensiveness of the opinion;  
 

 the relevance of any research referenced by the health care provider; and  
 

 any issues of bias or lack of objectivity.  
 

51. The Board closed the Worker’s claim on the basis of O’Brien’s opinion of 

June 7, 2016 [Appeal Record, Tab 25].  

 
52. In his opinion, O’Brien provides an overview of the medical evidence on file. 

O’Brien does not make any reference to the incident that occurred during the 

Worker’s ease back attempt on April 4, 2016 when the Worker apparently 

bumped his head. The Worker attempted easeback on April 6, 2016 but was 
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unable to continue [Appeal Record, Tab 19]. It is not clear to the Tribunal 

that O’Brien considered the April 4, 2016 incident in finalizing his opinion. 

His summary of the file history, as well as his ultimate conclusion, would 

suggest that he did not:  

 
With the fact it is now 5 months since [the Worker’s] injury of January 4, 

2016, then it would be medically reasonable to conclude that his ongoing 

symptoms are due to factors other than the workplace incident that 

initiated this claim.[emphasis added] 

 
53. O’Brien relies on the conclusions of an evidence based course titled 

“Traumatic Brain Injuries & Concussion Claims – How to Evaluate Them” 

(the “Course”) in support of his position that “most concussion symptoms 

would have resolved three months post-injury”. As a result, he offers the 

relatively bare conclusion that the Worker’s symptoms are due to factors 

other than the workplace incident that initiated this claim, as it has been 

five months since that incident.  

 
54. It appears, to the Tribunal, to be an open question whether the incident of 

April 4, 2016, which occurred during the ease back process, could be one 

such factor described by O’Brien. The Tribunal agrees with counsel for the 

Worker who suggests that the implications of the incident of April 4, 2016 

may well have impacted the Worker’s recovery process. 

 
55. The Tribunal notes that “conclusion #2” from the Course and relied upon by 

O’Brien states that where post-concussion symptoms have persisted for 

significantly longer than expected, “alternative explanations must be 

explored”. 

 
56. This is consistent with Reid’s position of April 7, 2016, whereby he 

diagnosed the Worker with post-concussion symptoms and put the Worker 

off of work until he could see a neurologist [Appeal Record, Tab 20]. The 
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decision to terminate the claim was made on the basis of O’Brien’s report 

and without the benefit of an opinion from a neurologist. 

 
57. Reid consistently diagnosed the Worker with either a concussion or post-

concussion syndrome. The Tribunal refers to the following Form 8 

(Physician’s Report) forms: January 4, 2016, January 19, 2016, February 22, 

2016, March 30, 2016, April 5, 2016, April 7, 2016, April 10, 2016, April 12, 

2016, and May 24, 2016 (wherein he stated that the Worker was unable to 

perform any type of work “indefinitely”) [Appeal Record, Tab 5]. The 

Tribunal does not find O’Brien’s conclusion persuasive and finds that the 

research he relies upon actually supports Reid’s recommendation that the 

Worker be referred to a neurologist.  

 
58. The parties both rely on the Leckey Report of August 24, 2016 (prepared 

after the Worker’s claim was terminated). Leckey is a neurologist. Unlike 

O’Brien (and later, Visser), Leckey examined the Worker. In accordance with 

POL-68, the Tribunal gives greater weight to Leckey’s findings and opinions, 

particularly in light of both his expertise and the fact that he actually 

examined the Worker. 

 
59. The Board suggests that Leckey, in his report, merely confirms the original 

diagnosis. The Board states in its written submissions that Leckey does not 

note any reason that the Worker cannot return to work “now” or “at this 

time” [Board Factum, para.33]. Visser also relies on the Leckey Report, 

stating that the suggestion to remain active “can be inferred to include a 

return to work” [Appeal Record, Tab 28]. 

 
60. Leckey confirms his impression that the Worker “has had a concussive head 

injury” [Appeal Record, Tab 28]. He diagnoses the Worker with a “minor 

concussion”. He goes on to state “I think that with time he should return to 

being able to work in the workforce”. The Tribunal does not read this in the 

manner urged upon it by the Board, or as interpreted by Visser. Rather, the 
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Tribunal understands Leckey’s diagnosis to be, as of the date of the 

examination, that the Worker is concussed and can, with time, return to the 

workforce.  

 
61. As of August 24, 2016, the Tribunal understands that Leckey relates the 

Worker’s symptoms to the Worker’s concussive head injury. Further, the 

Tribunal does not find support for Visser’s inference that the Worker can 

return to work in Leckey’s report. To the contrary, Leckey is clear that the 

return to work will happen “with time”.  

 
62. Leckey noted that the Worker suffers from anxiety from the apparent 

misdiagnosed Dandy-Walker abnormality, which Leckey states is actually a 

mega cisterna magna. This does not take away from Leckey’s findings or 

diagnosis of a concussion.   

 
63. Further, the Tribunal does not find Visser’s report persuasive. He appears to 

note the ease back incident, but goes on to rely on O’Brien’s conclusion that 

the Worker’s ongoing symptoms are due to other factors. The Tribunal does 

not find that the conclusion from the “consensus conference on concussion 

(Berlin, October 2016) relied upon by Visser affects its opinion. Visser’s 

opinion does not provide the Tribunal with sufficient explanation of his 

conclusion to displace its reliance on Leckey’s diagnosis and findings. 

 
64. As the parties are well aware, the Tribunal is not bound by precedent. 

However, and although not completely on point, the Tribunal does find the 

following passage from the Nova Scotia Workers Compensation Appeals 

Tribunal decision #2015-602-AD instructive [Worker Factum, p.9]: 

 
Dr. Ferguson acknowledged that there is controversy concerning 

post-concussion syndrome, and the period of time symptoms must 

persist to qualify for the diagnosis, but she maintained that the 

Worker’s symptoms were attributable to her concussion. In contrast, 
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Dr. Koshi was unequivocal that even if the Worker had suffered a 

concussion, it would have resolved and her remaining symptoms 

were unrelated to the injury. Dr. Koshi, however, did not offer a 

diagnosis or suggest further inquiries.  

 
Although there are differences in the medical evidence as to whether the 

Worker suffered a recurrence, post-concussion syndrome, or persistent 

concussion syndrome, the evidence of the treating physicians is 

consistent in that it attributes the Worker’s symptoms in late 2014 to 

the original concussion. I prefer these opinions, particularly those of Drs. 

Cudmore and Ferguson, to that of Dr. Koshi and the Board Medical 

advisor. [emphasis added] 

 
65. Likewise, this Tribunal finds that the opinions of Reid, MacKenzie, and 

Leckey are consistent in that they have diagnosed the Worker with post-

concussion syndrome and/or a concussion. The Tribunal prefers their 

opinions, and primarily the opinion of Leckey (who the Tribunal notes 

provides a full review of the Worker’s symptoms in his report), to those of the 

Board medical advisor(s). The opinions of O’Brien and Visser rely almost 

entirely on a three month guideline. This is insufficient to counter the 

evidence proffered by the Worker’s treating physicians and the neurologist, 

Leckey. 

 
66. Alternatively, the Tribunal finds that the medical evidence supporting the 

Worker’s position is, at the very least, approximately equal in weight to the 

evidence relied upon by the Board and the Tribunal finds that the Worker is 

entitled to the statutory benefit of the doubt in section 17 of the Act.   

 
CONCLUSION 

 
67. For the foregoing reasons, the Worker’s appeal is allowed. The matter is 

returned to the Board for determination of the appropriate benefits to the 

Worker.  
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68. The Tribunal thanks both counsel for their able submissions. 
 
Dated this 16th day of May, 2018. 
 
 
 

 
Jonah Clements, Vice-chairperson 
Workers Compensation Appeal Tribunal  
 
 
Concurred: 
 
 

 
Elizabeth Mobbs, Worker Representative 
 
 
 

 
Bob Smith, Employer Representative 

 


