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APPEAL HISTORY 
 

1. On July 21, 2015, the Workers Compensation Board (the “Board”) assessed 

the Worker’s Extended Wage Loss Benefits (“EWL Benefits”) based upon 

estimated capable earnings of $24,482.00. 

 
2. On October 22, 2015, the Worker requested internal reconsideration of the 

Board’s EWL Benefits calculation. On December 10, 2015, the Worker’s 

request was denied (#IR [PERSONAL INFORMATION]). 

 
3. On January 8, 2016, the Worker filed a Notice of Appeal of this decision. 

 
4. This appeal was heard by the Workers Compensation Appeals Tribunal (the 

“Tribunal”) on February 15, 2018.   

 
FACTS 
 

5. On March 11, 2011, the Worker suffered a workplace injury while employed 

as a [PERSONAL INFORMATION] (an “[PERSONAL INFORMATION]”) at the 

[PERSONAL INFORMATION]. 

 
6. On March 25, 2011, the Worker’s Compensation Board (the “Board”) 

approved the Worker’s claim of a left shoulder sprain. 

 
7. The Worker underwent two operative procedures on her left shoulder - the 

first on January 24, 2012 and the second on March 31, 2014. 

 
8. The Worker has been seen by Dr. John Campbell (“Campbell”) and 

physiotherapist Kevin Shortt (“Shortt”).  

 
9. On January 7 and 8, 2015, the Worker underwent a Functional Capacity 

Evaluation (the “FCE”), conducted by Valerie Handren (“Handren”). The 

FCE recommendation states: 
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This Functional Capacity Evaluation highlights an individual with 

essentially light weighted capabilities, restrictions in flexibility work 

and position work. This profile is determined by the restricted mobility 

and weakness of the left shoulder. [emphasis added] 

 
10. On February 19, 2015, the Worker was referred to vocational rehabilitation 

with a Return to Work Services Coordinator, Kelly Heydens (“Heydens”).  

 
11. In the VR Discharge Report, Heydens identified three jobs for the Worker. As 

the identified jobs are central to this appeal, it is useful to set out the job 

descriptions in full [Appeal Record, Tab 63]: 

 
a. NOC 0621 – Assistant Manager, retail, $22,300.00 per year, 40 hours per 

week, permanent full time, completion of college, vocational or technical 
training, 3 years to less than 5 years’ experience, women’s clothing store, 
staff responsibility 1-20, plan, direct and evaluate daily operations, 
manage staff and assign duties, study market research and trends to 
determine consumer demand, potential sales volumes and effect of 
competitors operations on sales, perform cash deposits, balance daily 
transactions, determine staffing requirements, recruit and train staff, 
resolve problems that arise, such as customer complaints and supply 
shortage, customer service oriented, fast paced environment, work under 
pressure, tight deadlines, attentions (sic) to detail, combination of sitting, 
standing, walking, standing for extended periods, own transportation, 
ability to supervise 20 people or less, reading text, document use, 
numeracy, writing, communication, working with others, problem 
solving, decision making, critical thinking, job task planning and 
organizing, significant use of memory, finding information, computer use, 
continuous learning, Charlottetown. 
 

b. NOC 0621 – Store Manager, retail, $35,000.00 per year, 40 hours per 
week, permanent full time, completion of high school, 2 years to less than 
3 years, women’s clothing store, point of sale system, inventory control 
software, staff responsibility 1-20, plan, direct and evaluate daily 
operations, manage staff and assign duties, perform cash deposits, plan 
budgets and monitor revenue and expenses, determine staffing 
requirements, recruit and train staff, prepare reports regarding sales 
volumes, merchandising and personnel matters, resolve problems that 
arise, such as customer complaints and supply shortages, authorize 
payments by cheque and the return of merchandise, customer service 
oriented, fast paced environment, work under pressure, attention to 
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detail, standing for extended periods, ability to supervise 20 people or 
less, numeracy, communication, working with others, problem solving, 
decision making, critical thinking, job task planning and organizing, 
finding information, continuous learning, Charlottetown. 
 

c. NOC 6421 – Retail Sales Associate, $16,146.00 per year, 30 hours per 
week, permanent full time, completion of high school, experience an 
asset, women’s clothing, operate cash register, customer service oriented, 
set up displays of merchandise in windows or display cases, process 
money, cheque and credit/debit card payment, provide advice about 
merchandise, Charlottetown. 

 
12. With respect to the Worker’s ability to perform the three identified jobs, 

Heydens concluded [Appeal Record, Tab 63]: 

 
Based upon the functional information on file and [the Worker’s] 

demonstrated capabilities the [jobs] would fall within these levels of 

light weighted capabilities. [The Worker] also has the education level 

required and the geographic location is acceptable… [emphasis added] 

 
13. On March 31, 2015, the Worker underwent an impairment assessment and 

the Board issued an impairment award for 10% whole person impairment 

[Appeal Record, Tabs 62 & 64]. 

 
14. On May 7, 2015, the Worker was discharged from vocational rehabilitation.  

 
15. On July 21, 2015, the Worker was advised her temporary wage loss benefits 

(“TWL Benefits”) would end on July 24, 2015, and extended wage loss 

benefits (“EWL Benefits”) would commence on July 25, 2015. 

 
16. The Worker disagrees with the Board’s determination that the Worker is 

capable of working 37 hours per week at an hourly rate of $12.72 for 

estimated earnings of approximately $24,482.00. 

 
ISSUE 
 

17. Was the calculation of the Worker’s extended wage loss earnings based on 

annual estimated earnings of $24,482.00 appropriate?  
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SUBMISSIONS OF THE PARTIES 
 
Worker Submissions 
 

18. The Worker argues that the Board erred in identifying the three suitable 

occupations by “misinterpreting educational requirements, the hours 

available in the positions, and the physical demands that some of the jobs 

would place on the Worker” [Worker Factum, para.21]. 

 
19. The Worker submits that she is capable of working only “part-time” hours at 

minimum wage. 

 
20. The Worker submits that the Tribunal should undertake a “whole person” 

and “common sense” analysis. On this basis, and considering the Worker’s 

age, education, injury, and predominant work experience, the Worker argues 

that the Board identified “maybe” one suitable position. The Worker states 

that she does not have the necessary skills and is not medically able to 

perform the identified jobs. 

 
21. The Worker argues that she cannot meet the educational qualifications 

required for the identified jobs. Specifically, the Worker argues that the 

positions of Assistant Manager and Store Manager require “completion of 

college/CEGEP/vocational or technical training” and it is “illogical” to view 

the Worker’s RCW designation in the same manner as college or CEGEP 

[Worker Factum, paras.21-24].  

 
22. The Worker also states that she is incapable of meeting the physical 

demands of the identified jobs [Worker Factum, paras.25-34]. She further 

argues that she cannot work full-time hours [Worker Factum, para.34]. 

 
23. In support of this position, the Worker relies on the June 25, 2015 report of 

Campbell and July 15, 2015 statement of Shortt. Campbell stated, in part 

[Appeal Record, Tab 65]: 
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[the Worker] presents to orthopaedics today for follow-up regarding her 

left shoulder. When I had seen her last she was doing reasonably well. 

Her pain was under decent control and she did not require any anti-

inflammatories. Since seeing her she started a new job working at 

[PERSONAL INFORMATION] doing some cleaning work there and 

her left shoulder and neck are really quite flared up with this. She has 

a lot of cervical myofascial type pain and is quite tender mostly along the 

neck but some anterior at the shoulder. [emphasis added] 

 
24. For his part, Shortt stated [Appeal Record, Tab 6]: 

 
Overall [the Worker’s] neck has been flared in the last month but is 

starting to improve again in the last week or so. She tried to do a part 

time custodial job cleaning bathroom (sic) at a [PERSONAL 

INFORMATION]. She worked for a couple of days but had to stop 

because her shoulder became extremely sore and her shoulder/neck 

became quite swollen. Linda deals with daily pain, but sometimes her 

shoulder will worsen with repetitive activity and daily household chores. 

[emphasis added] 

 
25. The Worker also suggests that the Board incorrectly used the average of the 

three hourly wages, suggesting the median is more appropriate. 

 
26. The Worker states that she has “modest” education and “outdated” job 

skills and work experience [Worker Factum, para.41]. The Worker argues 

that she would require significant retraining and educational upgrading to 

enable her to do a “‘white collar’ management job” and that the Worker 

could, at best, perform a part-time, minimum wage retail sales associate job 

[Worker Factum, para.26].  
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27. The Worker asks that the matter be returned to the Board for the job match 

to be re-done and, in the interim, the Worker ought to be deemed at a zero 

dollar earning capacity. 

 
28. The Worker relies on Gahir v. Alberta (Worker’s Compensation Board 

Appeals Commission), 2009 ABCA 59 [Worker Factum, Tab 5] and Tribunal 

Decision #205 (December 31, 2015) [Worker Factum, Tab 6]. The Worker 

also relies on the statutory presumption in favour of the Worker found in 

section 17 of the Workers Compensation Act, RSPEI 1988, c. W-7.1 (the 

“Act”) and Board policies POL-86 (Wage Loss Benefits) and POL-116 

(Estimating Earning Capacity) (“POL-116”).1 

 
Board Submissions 
 

29. The Board argues that it undertook the precise analysis required by POL-

116. The FCE was conducted once it was apparent that the Worker would 

not return to her previous employment as an RCW, being four years after the 

Worker’s accident. As such, the Worker’s complaints and limitations were 

“on the table” at the time the FCE was conducted.  The Worker commenced 

the vocational rehabilitation process after the FCE was completed. 

  
30. The Board argues that Heydens identified three jobs that fell within the 

tolerances identified in the FCE [Board Factum, paras.8-9]. According to the 

Board, the three jobs used to calculate the Worker’s estimated earnings 

were reasonable, reasonably available, and had an air of reality. 

 
31. The Board states that the jobs were reasonable upon a complete review of 

the Worker’s resume, history, and ambition level (as exemplified by the 

documents included in the vocational rehabilitation process). The Board 

                                                           
1 The Worker was discharged from Vocational Rehabilitation on May 7, 2015. POL-116 was updated on 
September 24, 2015. The Tribunal’s analysis reflects POL-116 as it was at the time of the Worker’s 
vocational rehabilitation assessment. This is consistent with the approach of the Internal 
Reconsideration Officer. From the Tribunal’s perspective, the September 24, 2015 amendments to POL-
116 would not impact its analysis or the determination of this appeal.  
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argues that the job postings did not identify a specific field of post-

secondary education and the Worker’s resume indicated she had “20 years 

retail experience” and “management experience”, among other skills and 

experiences [Board Factum, paras.11-12]. 

32. The Board disputes the Worker’s argument that she is incapable of meeting 

the physical demands of the third job identified by Heydens, being the retail 

sales associate position [Board Factum, paras.13-14]. The Board notes that 

the medical evidence in the Appeal Record indicates that the Worker is able 

to - and is, in fact, continuing to - work [Board Factum, paras.17-22].  

 
33. The Board argues that the Internal Reconsideration Officer properly 

addressed the Worker’s concerns with respect to the physical requirements 

of the retail sales position [Board Factum, para.25]. 

 
34. The Board argued that the identified positions were not for employment with 

the “International Space Station”. Rather, they were positions within a retail 

environment, which is within her experience and functional abilities.  

 
35. Finally, the Board submits that the Worker has not provided any objective 

medical evidence that is equal in weight to the Board’s evidence such that 

section 17 of the Act is inapplicable [Board Factum, paras.26-28].  

 
DISCUSSION AND ANALYSIS 
 

36. The Worker’s appeal is denied. 
 

37. The Tribunal is bound by the Act and Board policies. In coming to its 

decision, the Tribunal has reviewed the Act, all relevant policies, the Appeal 

Record, and the oral and written submissions of the parties. 

 
38. The Board is authorized by section 41(1) of the Act to estimate the Worker’s 

loss of earning capacity: 

 
41(1) The loss of earning capacity of a worker is the difference between 
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(a) the worker’s net average earnings before the accident; and 

 
(b) the net average amount the Board determines the worker is 
capable of earning after the accident. Which amount shall not be 
less than zero.  

39. The Board has developed POL-116 to guide its assessment under section 

41(1) of the Act. POL-116 directs the Board to determine the Worker’s “loss 

of earning capacity”, defined in the policy as follows: 

“loss of earning capacity” means the difference between the worker’s 

net average earnings before the accident and the net average amount 

the Workers Compensation board determines the worker is capable of 

earning after the accident. 

 
40. The Board must determine a worker’s loss of earning capacity where the 

worker has an impairment and is unable to return to pre-injury employment 

or obtain alternative employment [POL-116, s.1]. Where the worker’s actual 

wages are not known, the Board must determine the worker’s “estimated 

earnings”, defined in POL-116 as follows: 

“estimated earnings” means the wages as determined by the Workers 

Compensation Board that the worker is capable of earning when actual 

wages are not known and the worker has an impairment.  

 
41. The factors that must be considered by the Board in determining a worker’s 

estimated earnings are set out in section 2 of POL-116 and include the 

Worker’s pre-injury employment, the Worker’s functional ability to work, and 

the average wages of the available suitable work, among others. At the 

relevant time, section 2 of POL-116 read as follows: 

 
2. When a worker’s actual wages are not known and the worker’s 
earning capacity must be estimated, the Workers Compensation Board 
shall consider the following: 
 

 the pre-injury employment of the worker; 
 the worker’s functional ability to work which may be 

determined by the use of a Functional Capacity Evaluation; 
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 the average wages of the available suitable work; 
 the worker’s work history, education, and analysis of 

transferable skills; 
 the geographic location; and  
 labour market research. [emphasis added] 

42. The Board is required to decide the worker’s estimated earnings “based on 

the average wages of three suitable occupations” [POL-116, s.3].  

 
43. The Worker does not argue that the identified jobs are not available. Rather, 

she argues that they are not “suitable”.  

 
44. “Suitable work” is defined in POL-116 as follows: 

 
“Suitable work” means work that a worker has the necessary skills to 

perform and is medically able to perform, and that does not pose 

health or safety hazards to the worker, or co-workers, as determined by 

the Workers Compensation Board. [emphasis added] 

 
45. In this instance, the Worker states that she has neither the necessary skills 

nor is she medically able to perform the work required in the three identified 

jobs. The Tribunal will examine each position in turn.  

 
Necessary Skills to Perform 
 

46. The Worker’s primary argument is that she did not meet the educational 

requirements for two of the three identified positions, both of which asked 

for “completion of college/CEGEP/vocational or technical training”. The 

Tribunal disagrees, based upon a common sense assessment of the ordinary 

meaning of this job requirement. The Worker has completed “vocational or 

technical training” – she is a trained RCW. This meets the criteria set out in 

the job posting. Heydens identified the Worker’s education – “grade 12 at 

night school and received her RCW training at Marguerite Connolly” – and 

determined that this met the education requirements for all three positions 

[Appeal Record, Tab 63]. The Tribunal agrees. The Tribunal also notes that 

the Worker obtained various certificates through Holland College and a 
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management course certificate through a previous employer [Appeal 

Record, Tab 61]. In sum, the Tribunal finds that the Worker meets the 

educational requirements of the three identified positions.  

47. The Worker also argues that she has modest education, outdated job skills, 

and would require significant retraining and/or upgrading to perform “white 

collar” management jobs. 

 
48. The Tribunal finds that the Worker is – not intentionally – understating her 

abilities and overstating the job requirements of the identified positions. 

This is clear upon a review of the Worker’s work history, including the 

resumes and worksheets prepared by the Worker during the course of the 

vocational rehabilitation assessment [Appeal Record, Tab 61].  

 
49. Although dated, the Worker does have experience in retail management 

positions. She has “managed and operated a hardware store and an 

electrical shop” and “managed, motivated, and instructed staff” [Resume 

#[PERSONAL INFORMATION], Appeal Record, Tab 61].  

 
50. The Worker has also acted in leadership roles in various community groups, 

which the Tribunal notes only as an example that the Worker appears to 

have the skills and abilities necessary to obtain more than “minimum wage” 

employment, as has been suggested in her submissions to the Tribunal. For 

example, the Worker has acted as the Treasurer of a church, and as 

President of a community group [Resume #[PERSONAL INFORMATION], 

Appeal Record, Tab 61].  In the Transferable Skills Information Worksheet 

[Appeal Record, Tab 61], the Worker indicates that has 

“supervised/managed” and is comfortable “supervising staff”, among other 

things.  

 
51. All of this is to say, the Tribunal finds that the Worker is a competent and 

capable worker. She has management experience. The Tribunal finds that 

Heydens was alive to the Worker’s educational levels and work history. An 
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analysis of the Worker’s transferable skills was conducted, and the VR 

Discharge Report shows that the Board complied with this requirement of 

section 2 of POL-116. The Tribunal has reviewed the Worker’s Vocational 

Rehabilitation Interest Inventory, Transferable Skills Information worksheet, 

and her resumes. The Tribunal believes that Heydens’ conclusion with 

respect to the Worker’s skills and abilities is appropriate. The Worker has 

the necessary skills to perform the identified positions.   

 
Medically Able to Perform 
 

52. The Worker argues that she cannot meet the physical requirements of the 

identified positions and cannot work full-time hours. The Tribunal finds that 

there is insufficient objective medical evidence on file to support this 

position. Rather, the weight of the objective medical evidence in the Appeal 

Record supports the Board’s determination.  

 
53. The Worker’s arguments appear to rely upon the comments of Campbell and 

Shortt discussed above. From the Tribunal’s perspective, this reliance is 

misplaced. Campbell and Shortt both spoke to the Worker’s apparent effort 

to undertake employment at a [PERSONAL INFORMATION] doing 

“cleaning” or “custodial work”. The Shortt comments suggest she was 

attempting to clean bathrooms.  

 
54. The Tribunal does not dispute the contents of these reports. It does not, 

however, find that the Worker’s experience in a custodial position is useful 

to determine whether the Worker is medically able to perform the duties in 

the identified positions. 

 
55. Rather, and in accordance with POL-116, the Tribunal finds it appropriate to 

assess the identified positions in accordance with the Worker’s functional 

abilities, as identified in the FCE. 
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56. The Worker’s assertion that she cannot work full-time hours is not supported 

by any objective evidence before the Tribunal. There is no such evidence in 

the Appeal Record. The FCE also does not suggest any limitation on the 

number of hours the Worker is capable of Working. Counsel for the Worker 

acknowledged at the hearing that it was fair to say that FCEs are done on 

the presumption of full-time employment. Given all of this, the Tribunal 

accepts the Board’s determination that the Worker is capable of working 37 

hours per week.  

 
57. The FCE identified that the Worker had light weighted capabilities with 

restrictions in flexibility work and position work. Heydens had the benefit of 

the FCE in conducting the vocational rehabilitation assessment. In the VR 

Discharge Report, Heydens noted that she was relying upon the “functional 

information on file” and the Worker’s “demonstrated capabilities” in finding 

that the identified positions “would fall within these levels of light weighted 

capabilities”. The Tribunal agrees with Heydens’ findings.  

 
58. The Worker takes issue with the requirement of one position to set up 

merchandise displays in store windows or display cases. The position is for 

a retail clothing store. Having reviewed the FCE, including the Worker’s 

significant abilities and significant deficits outlined in the FCE Summary 

Report [Appeal Record, Tab 53], the Tribunal does not accept that this job 

requirement falls outside of the “light weighted capabilities” determination 

made in the FCE. The Tribunal does not take issue with the Internal 

Reconsideration Officer’s characterization of the Worker’s ability to perform 

this task:  

 
The FCE indicated the worker can perform various lifts, carrying 

bending and standing throughout the day whether it is on an occasional, 

frequent or continuous part of an 8-hour work day. The left shoulder does 

have some restrictions but the worker also has the use of her right arm to 

assist with this task. 
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59. In sum, Heydens properly considered the Worker’s functional abilities, 

including the FCE, in identifying the three suitable positions. The Tribunal 

finds that he Worker is medically able to perform the identified positions.  

 
Average Wages of the Suitable Work 

 
60. Having properly identified three suitable positions for the Worker, Heydens 

referred the matter to the Worker’s Case Coordinator after determining the 

average wages of the three positions based on the average hourly rate of 

each position and the average number of hours. This is exactly what is 

required under section 2 of POL-116. The Worker’s argument that the Board 

ought to have calculated the Worker’s median wages is contrary to the 

explicit wording of the Board policy.  

 
CONCLUSION 
 

61. The Worker’s appeal is denied. The Board’s determination of the Worker’s 

estimated earnings in calculating her EWL benefits was appropriate in the 

circumstances. 

 
62. The Tribunal thanks both counsel for their able submissions.   

 
Dated this 16th day of May, 2018. 
 

 
Jonah Clements, Vice-chairperson 
Workers Compensation Appeal Tribunal  
 
Concurred: 
 

 
Elizabeth Mobbs, Worker Representative 
 
 

 
Bob Smith, Employer Representative 


