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Background: 
 

1. The appeal was conducted before the Workers Compensation Appeal 

Tribunal (“Tribunal”) on February 20, 2018. 

 
2. The Worker brings this appeal from the decision of the Internal 

Reconsideration Officer (“IRO”) IR# [PERSONAL INFORMATION] Dated 

September 18, 2017. 

 
3. The Worker was employed as a cafeteria service worker with [PERSONAL 

INFORMATION].  
 

4. On June 14, 2016, the Worker reported that she had developed right elbow 

symptoms as a result of repetitive tasks.  

 
5. The Worker sought medical attention on June 23, 2016 from Dr. Monica 

McNeill. The Worker was diagnosed by Dr. McNeill as having right lateral 

epicondylitis.  

 
6. On August 1, 2016, Ms. Gail Gauthier, an occupational therapist, completed 

an assessment of the Worker’s worksite with respect to progressive injury 

claims. Ms. Gauthier’s report stated the Worker’s job was analyzed with 

respect to risk factors of high repetition, high forces and extreme postures 

and noted overall risk factors for the Worker’s dominant right elbow could be 

appreciated with the job.  

 
7. The Workers Compensation Board (“the Board”) accepted the Worker’s 

claim for medical benefits due to right elbow lateral epicondylitis as of 

August 1, 2016.  

 
8. The Worker was examined by Dr. G. Stewart Campbell on August 29, 2016. 

Dr. Campbell noted that the Worker had a history of work-related injury to 

her left elbow and had developed similar symptoms, but much worse, in her 

right elbow. On September 3, 2016, Dr. Campbell found that that lists of 
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modified/alternate job duties were not within the Worker’s functional 

abilities.  

9. The Worker underwent an MRI on November 3, 2016. The MRI report 

indicated the findings were compatible with a lateral epicondylitis, with a 

probable partial tear of the common extensor tendon origin.  

 
10. On December 7, 2016, Dr. Campbell outlined a treatment plan for the Worker 

which included a platelet-rich plasma injection for her right elbow; the 

injection was performed by Dr. Campbell on January 27, 2017.  

 
11. On March 29, 2017, the Worker was seen by Dr. Campbell for follow up and 

Dr. Campbell reported the injection had provided no significant relief and 

found the Worker had a permanent partial disability precluding repetitive 

use of both elbows and no lifting, pushing or pulling over five pounds. In Dr. 

Campbell’s opinion, the Worker would likely require vocational retraining.  

 
12. A Functional Capacity Evaluation (“FCE”) was completed in April 2017. The 

FCE report concluded that the Worker had demonstrated strengths and 

functional tolerances within the light NOC physical demands level.  

 
13. On May 8, 2017, the Board noted a job match had been performed and, 

based on the Worker’s FCE; the Worker was a safe match for the position of 

a cafeteria worker.  

 
14. It was decided an updated job match should be performed to ensure the 

duties of the cafeteria worker position had not changed.  

 
15. A physical demands analysis of the cafeteria worker position was completed 

by CBI Health Center on June 1, 2017. CBI Health Center also completed a 

job match analysis which deemed the Worker a safe match for the cafeteria 

worker position.  
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16. On June 26, 2017, the Worker began an ease back procedure, with return to 

work date of July 9, 2017.  

 
17. On July 6, 2017, an ease back discharge summary noted the Worker had 

provided a sick note, of the same date, to discontinue the ease back.  

 
18. In a decision letter dated July 26, 2017, the Board informed the Worker that 

her claim would be closed effective July 9, 2017. The Board stated the 

Worker was medically capable of returning to her pre-injury employment.  

 
19. The Worker filed a request for internal reconsideration, dated July 27, 2017, 

and attached to that request a medical note dated July 5, 2017.  

 
20. On September 18, 2017, the Board denied the Worker’s request for internal 

reconsideration. The Board also found the medical note attached to the 

internal reconsideration request was not new evidence as it summarized 

information already on file.  

 
Issues: 
 

21. Was the Board’s decision that the medical note dated July 5, 2017, was not 

new evidence correct?  

 
22. Were the Board’s decisions to uphold the closure of the Worker’s claim, 

effective July 9, 2017, and to deny the Worker’s request for internal 

reconsideration correct? 

Decision: 
 

23. If this Tribunal finds the Board’s decision with respect to the medical note 

attached to the Worker’s internal reconsideration request was incorrect, the 

Tribunal must remit the Worker’s file to the Board in order for the note to be 

considered as new evidence.  
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24. The Tribunal considered the Board’s Policy, POL-83, New Evidence on the 

issue of whether the medical note is new evidence.  

 
 

25. According to POL-83: 
 

2. To constitute new evidence, the information submitted must meet all 
of the following criteria: 
 

(a)   the information must be factual in nature; 
 

(b)   the information must be truly “new”. Information is not   
“new” if it: 
 

(i) summarizes, reformats, reiterates, or reviews 
information that is already on file; 

(ii) consists of an opinion which is based on evidence or 
findings that is already on the file or substantially 
similar evidence or findings;  

(iii) consists of legal argument or re-argument.  
 

(c)       the information must not have been reasonably available to  
the person who has submitted it at the time the decision  
was made.  
 

(d)   the information must be relevant and credible.   
 

26. This Tribunal finds the note contains a new medical opinion. However, to 

the extent the note is factual; it reviews information which is already 

contained in the Worker’s file. Therefore, the Tribunal finds the medical note, 

dated July 5, 2017, does not constitute new evidence based on the criteria 

set out in POL-83.  

 
27. The Worker’s file contains numerous pieces of objective and subjective 

medical information, which in part conflict with each other. The Board’s 

Policy, POL-68, Weighing of Evidence provides guidance on how to weigh 

objective and subjective evidence and how to consider medical information: 

2. ….  
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The Workers Compensation Board will gather, review, analyse and 
weigh all relevant evidence as part of the decision making process and 
will make judgments about the nature, credibility and quality of the 
information to determine the weight of evidence on either side of the 
issue. The Workers Compensation Board will give greater weight to 
evidence that is factual and objective when making a decision.  
    …. 
 
8. Medical information is an important component of the evidence to 
consider when making claim-related decisions. When weighing 
evidence, the Workers Compensation Board finds objective medical 
information to be more persuasive than subjective medical 
information. Therefore, the Workers Compensation Board will give 
greater weight to objective medical information in the decision 
making process. 
 
9. Where there is conflicting medical information on a claim, the Workers 
Compensation Board will analyse the information objectively, using the 
following criteria; 
 the expertise or degree of specialization of the health care 

provider giving the opinion; 
 the relevance of the clinical expertise of the health care provider 

giving the opinion; 
 the accuary and source of the information relied upon by the health 

care provider; 
 objective versus subjective medical information; 
 the timelines and comprehensiveness of the opinion; 
 the relevance of any research referenced by the health care provider; 

and  
 any issues of bias or lack of objectivity.     

(Emphasis added) 
 

28. The Tribunal noted, as outlined in the above sections of POL- 68, with 

respect to decision making on claim-related decisions, objective medical 

evidence is preferred over subjective medical evidence; and an opinion of a 

medical specialist is preferred over the evidence of a general practitioner. 

However, as between objective medical information and specialist medical 

information, no hierarchy exists in Board policy.  

 
29. The Tribunal reviewed all the evidence on the Worker’s file in its totality, 

weighing the information as per POL- 68.  
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30. The Tribunal found Dr. Campbell’s medical opinion dated March 29, 2017 to 

be a highly persuasive piece of medical information in the Worker’s file. Dr. 

Campbell is an orthopedic surgeon, a specialist with relevant clinical 

expertise. Dr. Campbell’s opinion in March of 2017 was the Worker had a 

“permanent partial disability precluding repetitive use of both elbows and no 

lifting, pulling or pushing over 5 lbs”.  

 
31. According to Dr. Campbell’s opinion, the Worker was not medically capable 

of returning to her pre-injury employment. Rather, Dr. Campbell found the 

Worker had “reached maximum medical improvement” and would likely 

require vocational re-training.  

 
32. The Tribunal noted there was conflicting objective evidence on file, which 

found that the worker did not have limitations as contained in Dr. 

Campbell’s opinion. Of particular note was the FCE report, which found the 

Worker’s capabilities were at the light level. This objective evidence 

suggests the Worker may have been able to lift, pull or push over five 

pounds.  

 
33. The FCE report also contained subjective information as to the Worker’s 

subjective feelings and reactions to pain. Without preferring this subjective 

evidence over the objective medical evidence on file, Tribunal finds there is 

no question that Worker suffered ongoing pain, as file contains a well-

documented pain history.  

 
34. While noting that the file contains conflicting objective evidence, the 

Tribunal accepts Dr. Campbell’s specialist opinion and prefers it over any 

evidence which conflicts with his March 29, 2017 medical opinion. 

 
35. Therefore, the Tribunal finds the Board’s decisions to uphold the closure of 

the Worker’s claim effective July 9, 2017 and deny the Worker’s request for 

internal reconsideration were incorrect. Those decisions were based on the 
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Board’s earlier decision with respect to the Worker’s ability to return to 

work, which the Tribunal finds were incorrect, as per Dr. Campbell’s March 

29, 2017 opinion.   

 
36. For the foregoing reasons, the Worker’s appeal is allowed and this matter is 

remitted back to the Worker’s Compensation Board.  

 
37. The Tribunal would like to thank counsel for their submissions. 

 
Dated this 6th day of April, 2018.  
 
 
 

 
Ronald MacLeod, Vice-Chairperson 
Workers Compensation Appeal Tribunal 
 
Concurred: 
 
 
 

 
Gordon Huestis, Worker Representative 
 
 
 

 
Diana Lariviere, Employer Representative 
 


