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Appeal Proceedings 

1. The appeal was conducted on March 20, 2018 before the Workers 

Compensation Appeals Tribunal (“Tribunal”). 

 
2. The Worker brings this appeal from the decision of the Internal 

Reconsideration Officer (“IRO”) IR #[PERSONAL INFORMATION] dated 

January 23, 2017 which denied her claim for benefits for low back symptoms 

and surgery. 

Facts 

3. The accepted facts on this file have been detailed within the Appellant’s 

Factum and have been reviewed by the Tribunal. They are summarized 

below.  

 
4. The Appellant was employed with [PERSONAL INFORMATION] as a driver 

and on October 5, 2014 sustained an injury when the [PERSONAL 

information] lurched forward and the [PERSONAL INFORMATION] hit her 

from behind causing her to fall to the pavement. The [PERSONAL 

INFORMATION] then ran over the top of the Appellant’s left lower leg and 

right foot and lower leg. [Appeal Record Tab 9] 

 
5. On November 6, 2014 the Appellant was diagnosed with a soft tissue injury 

to her ankle/calf/leg by Dr. Flanagan. The Appellant was referred to an 

orthopedic surgeon and x-ray’s were ordered. [Appeal Record 5] 

 
6. X-rays revealed a calcaneum fracture. [Appeal Record Tab 6] 

 

7. The Appellant’s claim was approved on February 5, 2015 by the Workers 

Compensation Board (the “Board”) for medical aid. The accepted diagnosis 

was right foot calcaneal fracture. [Appeal Record Tab 15] 

 
8. On February 9, 2015 the Board approved the claim for temporary wage loss 

benefits effective January 29, 2015. [Appeal Record Tab 17] 
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9. On March 12, 2015 physiotherapist Marissa Lerner reported that the 

Appellant had a lumbar spine derangement with symptoms exhibited into 

the right lower extremity, and a mild derangement post fracture of the left 

ankle. [Appeal Record Tab 22]  

 

10. Dr. Steven O’Brien, the Board’s medical advisor noted on April 9, 2015 that 

the Appellant’s low back pain, secondary to a resulting gait disorder, would 

be medically related to the workplace injury. [Appeal Record Tab 24] 

 
11. On June 6, 2015 Dr. Stephen Hunt diagnosed the Appellant with 

spondylolisthesis and indicated that it may have been long standing in 

nature and exacerbated by her workplace injury. [Appeal Record Tab29]  

 

12. On July 8, 2015, after a request from the Board, Dr. Flanagan indicated, in 

reference to the Appellant’s medical history, that she had not seen the 

Appellant injuries to her heels or lower back prior to the current injury. 

[Appeal Record Tab 31] 

 

13. On August 5, 2015 the Appellant’s physiotherapist indicated that a gradual 

return to work with modified duties was appropriate. She noted that the 

pain was less constant but there were still limitations with functional 

activity. [Appeal Record Tab 34] 

 
14. Electrophysiologic studies performed on May 24, 2016 produced results that 

were “essentially normal.” [Appeal Record Tab 39] 

 
15. On July 14, 2016 the Board informed the Appellant that her claim would 

close on August 10, 2016. The Board provided four weeks of temporary wage 

loss in lieu of an ease back on the basis that the Appellant had moved out of 

province and could not return to her previous employer. [Appeal Record Tab 

37] 
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16. On July 19, 2016 the Board received a medical report from Dr. Cundal, an 

orthopedic spinal surgeon indicating that the Appellant had Grade II isthmic 

spondylolisthesis and that the Appellant wished to have surgical treatment. 

[Appeal Record Tab 35]  

 

17. On August 16, 2016 Dr. O’Brien opined that the Appellant’s surgery was 

unrelated to her accepted workplace injury and on August 23, 2016, the 

Board denied the Appellant’s request for ongoing temporary wage loss or 

medical benefits. [Appeal Record Tabs 41, 43]  

 
18. On November 28, 2016 the Appellant requested internal reconsideration of 

the Board’s August 23, 2016 decision and on January 23, 2017 the Board 

denied this request. [Appeal Record Tabs 45, 1] 

 
19. The Appellant filed a notice of Appeal to the Workers Compensation Appeal 

Tribunal (the “Tribunal”) on February 22, 2017. [Appeal Record Tab 2] 

 
20. On April 19, 2017 the Appellant submitted to the Board an opinion letter 

from Dr. Cundal dated April 17, 2017. The Board accepted this letter but 

indicated on June 14, 2017 that it did not change their decision of August 23, 

2016. [Appeal Tabs 46, 47]  

 
21. On September 11, 2017 the Appellant requested internal reconsideration of 

the Board’s June 14, 2017 decision. The Board denied this request on 

October 30, 2017 [Appeal Record Tabs 48, 3] 

 
22. The Appellant is appealing that decision to the Tribunal by way of Notice of 

Appeal dated November 9, 2017. [Appeal Record Tab 4]  

Issue 

23. The issue to be decided by the Tribunal is whether or not the decision to 

deny the entitlement of benefits for the Appellant’s low back symptoms and 

desire for surgery was correct.  
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Appellant’s Argument 

24. The Appellant’s arguments were canvassed in the Appellant’s Factum and 

oral presentation. The Tribunal considered everything presented. Key 

arguments presented are outlined below. 

 
25. The Appellant submits that her low back pain arose out of her 2014 

workplace accident. The Appellant notes that the mechanism of injury as 

described on her Form 6 Worker’s Report was that she was hit from behind 

by a [PERSONAL INFORMATION] and that it is reasonable to think that a 

back injury could have occurred from this accident. [Appeal Record Tabs 9, 

21]  

 

26. The Appellant points to her physiotherapy report of March 12, 2015 which 

noted a lumbar spine derangement with symptoms exhibited into the lower 

extremity as well as subjective complaints of lower back pain extending to 

her upper thigh. [Appeal Record Tab 22] 

 
27. The Appellant submits that the Board should have given greater weight to 

Dr. Cundal’s opinion of April 17, 2017 in which he indicates that the 

mechanism of injury could have caused an aggravation of previously 

asymptomatic degenerative changes in the Appellant’s spine. The Appellant 

submits that following Board Policy 68 – Weighing of Evidence, Dr. Cundal’s 

opinion should have carried the day because he was the treating specialist, 

a spinal surgeon, and an expert in his field. [Appeal Record Tab 46, Appeal 

Factum Tab 3] 

 
28. The Appellant submits that based on Section 6(9) of the Workers 

Compensation Act, the Appellant’s lower back symptoms were aggravated 

(prolonged healing time) by the pre-existing condition (spondylosis L5-S1), 

therefore entitling her to compensation for her back surgery. The Appellant 

notes author Terence Ison, in his text Worker’s Compensation in Canada 
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where he talks at S.5.4.1 about Pre-existing causal factors. [Appeal Factum 

Tab 4] 

 

29. The Appellant submits that the Board placed too much weight on the final 

report of Dr. Varkey. The Appellant submits that Dr. Varkey had a moving 

target with regards to return to work dates as he continued to treat the 

Appellant.  

 
30. The Appellant argues that there is at best equal evidence on file to support 

the closing of benefits and as such, based on Section 17 of the Worker’s 

Compensation Act, the Appellant should be given the benefit of the doubt.  

Respondent’s Argument 

31. The Respondent’s arguments were canvassed in the Respondent’s Factum 

and oral presentation. The Tribunal considered everything presented. Key 

arguments presented are outlined below. 

 
32. The Respondent’s position is that the Appellant’s low back pain is unrelated 

to the compensable workplace injury and as such is ineligible for continuing 

benefits.  

 

33. The Respondent submits that the best evidence in this file is the medical 

reports obtained earlier on in the life of the file. Those reports note ankle 

injuries and pain in the lower extremities. The Respondent notes that it was 

not until months after the accident that issues around the back started to be 

reported.  

 

34. The Respondent notes that in the Worker’s Report there was nothing 

mentioned about her back. The Appellant indicated ankles, knees and 

elbows as being areas of her body that were injured. [Appeal Record Tab 9] 

 
35. The Respondent notes that orthopaedic surgeon Dr. Miller noted injuries to 

the Appellant’s feet and ankles but made no mention of any back issues as 
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well as the Appellant’s family physician, Dr. Flanagan. [Appeal Record Tabs 

7,5]  

 
36. The Respondent submits that Dr. O’Brien’s opinion evolved over the course 

of the file. Initially Dr. O’Brien noted that the back issues may have been 

related to a resulting gait disorder however after x-rays revealed the 

degenerative changes in the Appellant’s back Dr. O’Brien, relying on 

medical literature, concluded that these issues would not be related to the 

workplace injury.  [Appeal Record Tabs 24, 27, 28] 

 
37. The Respondent points out that when the Appellant originally was seen by 

Dr. Cundal he noted that the Appellant’s gait was normal and the neurologic 

examination of the lower extremities was normal. He discussed with the 

Appellant her grade II spondylolisthesis and the options of conservative 

versus surgical treatment. The Appellant wanted to proceed with surgery. 

[Appeal Record Tab 35]  

 
38. The Respondent notes that the Alberta doctors who were involved in the 

Appellant’s treatment were advised that the Appellant has suffered a 

traumatic back injury in October 2014. The Respondent takes the position 

that the medical evidence at the time of the incident and in the months 

following did not support such a statement. [Appeal Record Tab 41]  

 
39. The Respondent submits that the language in Dr. Cundal’s April 17, 2017 

letter is guarded at best. The letter was requested by the Appellant post 

temporary wage loss benefits being ended. The Respondent submits that Dr. 

Cundal does not provide any objective medical evidence in support of his 

statements and makes no reference to any imaging. The Respondent 

submits that little weight should be given to Dr. Cundal’s April 17, letter.  

 

40. The Respondent points to Board Policy 68 – Weighing of Evidence and 

submits that Dr. O’Brien was the only medical practitioner in this case who 
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was fully aware of all the medical evidence. The Respondent submits that 

the objective medical evidence on file confirmed the Appellant’s 

degenerative disease. The surgery the Appellant requested was to deal with 

this issue, and not the right foot fracture that was the basis of the original 

claim. The Appellant’s spondylolisthesis was asymptomatic prior to the 

workplace accident and appeared to remain that way for months following 

the accident.  

Decision 

41. For reasons which are set out in this decision, the worker's appeal is denied.  

 
42. The Appellant did not indictae any issues or injury to her back on the initial 

Worker’s Report and the Tribunal notes that the back injury did not arise as 

an issue anywhere from eight to eighteen months post accident. It appears 

from the doctors’ reports from Alberta that the description of the accident 

evolved over time.  

 
43. The Tribunal agrees with the position put forward by the Respondent that 

the best medical evidence on file is the evidence closest in time to the 

accident. This medical evidence did not note any issue with the back.  

 
44. The Tribunal has considered Dr. Cundal’s letter of April 17, 2017 and does 

not find the language to be persuasive. It is more likely than not that Dr. 

Cundal was acting in a quasi advocate role for the Appellant under the 

circumstances.  

 
45. The Tribunal accepts the opinion of Dr. O’Brien that the degenerative 

changes in the Appellant’s back were a pre-existing injury and not related to 

the workplace accident.  

 
46. In accordance with Board Policy 68 – Weighing of Evidence, the Tribunal 

finds that the Board was correct in giving more weight to Dr. O’Brien and his 

objective review of the entire file than Dr. Cundal’s report.  
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47. The Tribunal is sympathetic to the Appellant’s position Vis a Vis her back 

but finds that the Board was correct in their decision. Therefore, for the 

reasons noted the Appeal is denied.  

 
48. The Tribunal would like to thank the parties for their submissions. 

 

Dated this 12th day of April, 2018 

 

 
Gordon MacFarlane – Vice Chairperson 
Workers Compensation Appeal Tribunal 

 

Concurred: 

 

 

 
Donald Turner, Employer Representative 
 
 
 

 
Cynthia McCardle, Worker Representative 
 

 


