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FACTS 
 
1. This is an appeal arising from decisions of the Internal Reconsideration 

Officer,  (the “IRO”) of the Workers Compensation Board (the “Board”), 

IR#[PERSONAL INFORMATION] Dated July 22, 2014; IR#[PERSONAL 

INFORMATION] Dated July 13, 2015; IR#[PERSONAL INFORMATION], 

Dated July 13, 2015; & IR#[PERSONAL INFORMATION] Dated 

November 27, 2017. 

 
2. On February 18, 2010, the Appellant fell down a flight of stairs and 

sustained a workplace injury. [Appeal Record, Tab 5] 

 
3. On March 10, 2010 her Workers Compensation claim was accepted by 

the Workers Compensation Board (the “Board”) with the accepted 

diagnosis of left ankle sprain. [Appeal Record, Tab 10] 

 
4. The Appellant had sustained a prior injury to her right knee, which was 

scheduled for ACL repair in March of 2010. This was unrelated to her 

workplace injury. 

 
5. On April 13, 2010, the Appellant’s physician, Dr. Douglas Tweel noted 

that the Appellant was undergoing massage therapy for pain in her 

back and left leg.  [Appeal Record, Tab 9] 

 
6. On May 31, 2010, the Appellant was seen by Dr. John Campbell, an 

Orthopaedic Surgeon, for assessment of her left ankle injury. Dr. 

Campbell reported that the Appellant had sustained a high-grade 

sprain (grade 3 in nature) with severe swelling and bruising. He 

recommended an ankle brace and ongoing physio and ordered an MRI 

of the ankle, as well as weight bearing images of the foot. The file also 

contains the results of a pelvic x-ray requested by Dr. Campbell and 

carried out on June 11, 2010. [Appeal Record, Tabs 16 and 18] 
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7. On June 9, 2010, the Appellant was treated by a Physiotherapist at 

Charlottetown Physiotherapy, who reported that the Appellant has 

“many pain complaints” and states, “today focused on the L ankle and 

low back”. The report indicates that the Appellant received 

“acupuncture at low back”. [Appeal Record, Tab 7] 

 
8. On June 29, 2010, the Appellant’s personal physician, Dr. Douglas 

Tweel, reported that the Appellant “slipped and fell down stairs on 

February 18, 2010”. He described her injuries as a “severe sprain: ankle” 

and a “strain injury SI jt”, noting that a hip x-ray had been done. 

[Appeal Record, Tab 9] 

 
9. On July 29, 2010, Dr. Campbell reported that the MRI confirmed the 

diagnosis of a high-grade ankle injury and reported that the MRI 

showed “tearing of the fibers of the ATFL and calcaneal fibular 

ligament”, which he said was “in keeping with the lateral pain that she 

is having and the swelling”. [Appeal Record, Tab 20] 

 
10. During an ease back in October and November of 2010, the Appellant 

reported attending physio for both her ankle and lower back. [Appeal 

Record, Tab 22] 

 
11. On April 4, 2011, the Appellant underwent a ligament repair procedure 

on her left leg by Dr. John Campbell to correct chronic lateral ankle 

instability. [Appeal Record, Tab 24] 

 
12. On July 29, 2011, the Appellant’s Physiotherapist, Maria Langille, 

reported that the Appellant had had “surgery on April 4, 2011 to repair 

chronic left ankle instability as a result of a fall at work in February, 

2010”. The Physiotherapist’s report further states that the Appellant 

had been “casted and non weight bearing for 8 weeks post operatively”, 

that she had been in a walking boot since, which she would continue 

with until the end of August 2011, and that the Appellant was reporting 
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“left ankle and foot pain, swelling and stiffness”, as well as “lower back 

stiffness and weakness in both extremities”. Subsequently, on November 

16, 2011, the Appellant’s physiotherapist reported that the Appellant’s 

“complaints of low back and ankle pain persist” and that “she continues 

to be deconditioned”.  [Appeal Record, Tab 7] 

 
13. On December 2, 2011, Dr. Campbell reported that the Appellant’s left 

ankle ATFL tear repair had not taken. He stated that, “she is now 

progressing to a chronic ATFL tear and likely to repair this it would 

require some sort of grafting procedure”. [Appeal Record, tab 33] 

 
14. On January 12, 2012, the Appellant had a consult with Orthopaedic 

Surgeon, Dr. Scott Wotherspoon. Dr. Wotherspoon reported that the 

Appellant described “instability to the ankle which occurs about once 

per week”. He comments that her “first problem is pain, second problem 

is swelling and third problem is instability to the ankle”. After examining 

her, however, Dr. Wotherspoon determined that he would be unable to 

help her.  [Appeal Record, Tab 35] 

 
15. The Appellant was then referred to Dr. Roger Haene, an Orthopaedic 

Surgeon practicing in New Brunswick, who specializes in foot and ankle 

injuries. [Appeal Record, Tab 38] 

 
16. A Physiotherapist report, dated March 12, 2012 indicates that the 

Appellant was also complaining of her “ankle giving way without 

warning and burning and tingling into her foot with any amount of 

walking”. [Appeal Record, tab 7] 

 
17. On July 23, 2012, the Appellant underwent a second surgery, this time 

performed by Dr. Haene to correct left ankle lateral ligament instability, 

in light of the failure of the first left ankle surgery. [Appeal Record, Tab 

46] 
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18. On September 19, 2012, the Appellant’s Physiotherapist reported that 

the Appellant has had an “additional surgery on July 23, 2012 for 

revision of a failed ATFL and CFL repair”. She noted that the Appellant 

is reporting “persistent left ankle and foot pain, left knee pain at the 

graft site, and low back and left hip pain”. She also states that the 

Appellant has had a very sedentary activity level post operatively. 

[Appeal Record, Tab 7] 

 
19. On November 30, 2012, the Appellant’s Physiotherapist, Maria Langille, 

stated that the Appellant “continues to report left lateral ankle and 

medial knee pain post operatively”. [Appeal Record, Tab 7] 

 
20. In a report dated April 2, 2013, Dr. Haene stated that the Appellant “has 

a curious set of symptoms when she finds the leg seizes up and the 

muscles become tight after sitting for a long period and then standing 

up. She has fallen on a couple of occasions. She also has ongoing altered 

sensation on the lateral side of her calf…and has ongoing significant 

back discomfort”. Dr. Haene further reported that an MRI of the 

Appellant’s lumbar spine showed “simple age-related changes which 

can be considered a variation of normal” but “no stenosis and no nerve 

root impingement”. Dr. Haene recommended referral to a neurologist. 

[Appeal Record, Tab 49] 

 
21. On April 2, 2013, the Appellant’s Physiotherapist reported that the 

Appellant is “significantly deconditioned resulting in persisting 

aggravation of low back pain and radiculopathy, poor endurance for 

prolonged weight bearing including walking and standing and 

significant weakness of her lower extremities and core muscles”. [Appeal 

Record, Tab 7] 

 
22. On May 1, 2013, Dr. John Campbell summarized Dr. Haene’s April 2, 

2013 report, stating that the Appellant’s MRI “showed some bulging 
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discs at L4-5 and L-3 and some age-related changes felt to be within 

normal range but no significant stenosis or nerve root impingement”. 

[Appeal record, Tab 51] 

 
23. On August 9, 2013, the Appellant was seen by neurologist, Dr. Richard 

Leckey. He described the Appellant as having “significant pain in her 

left lower extremity” and stated that she also “has low back pain going 

down into the left leg”. On exam, Dr. Leckey noted that: 

 
“..[the Appellant] has numbness in the peroneal nerve distribution with 
some overlap into the saphenous on the left hand side. EMG studies 
today failed to reveal any significant evidence of abnormality except that 
she has no recordable saphenous or superficial peroneal nerve, the 
potential suggesting that this lady actually probably has some cutaneous 
nerve damage related to the two or three surgeries she has had on the 
left leg”. [Appeal Record, Tab 57] 

 
24. On September 23, 2013, the Appellant’s Physician, Dr. Tweel, noted that 

the Appellant was “unable to sleep b/c of burning sensation in L ankle 

and back”. [Appeal Record, Tab 9] 

 
25. On October 17, 2013, Physiotherapist, Valerie Handren, reported that 

the Appellant “fell down the stairs on February 18, 2010 onto cement 

while at work, hurt back and ankle”.  [Appeal Record, Tab 7] 

 
26. On November 6, 2013, a physiotherapist’s report noted that “[the 

Appellant] continues to have a burning feeling and shocks in her left leg 

and running down to her foot” and reported that while her gait pattern 

was improving, she continued “to demonstrate a limp off the left leg at 

times particularly after any extension forces through the leg”. On 

November 19, 2013, the Physiotherapist reported that the Appellant 

was “most bothered by the shocks from the left lumbar spine down the 

leg”. [Appeal Record, tab 7] 
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27.    On February 5, 2014, the Board’s Medical Advisor opined that the   

Appellant’s low back symptoms were more likely the result of 

degenerative changes and, therefore, not related to the Appellant’s  

2010   workplace injury. [Appeal Record, Tab 63] 
 

28. On March 31, 2014, Dr. Tweel reported that the Appellant has 

“mechanical LBP” secondary to a “fall down cement stairs at the time of 

the fracture left ankle”. [Appeal Record, tab 9] 

 
29. On April 13, 2014, the Appellant’s left leg gave out while walking on the 

boardwalk, resulting in the rupture of her right knee ACL. She was 

treated initially at the QEH Outpatient Department. [Appeal Record, 

Tab 74] 

 
30. On April 17, 2014, Board Medical Advisor, Dr. O’Brien provided his 

opinion that Dr. Tweel’s report of March 31, 2014 would not cause him 

to change his medical opinion related to the Appellant’s low back pain. 

He indicated that, on reviewing the file, “there is very little mention of 

low back problems” and stated that, while Dr. Tweel mentions low back 

complaints on his entry of June 29, 2010, that “would be at least four 

months following [The Appellant’s] workplace injury…and therefore 

would not be medically causally related”. He states that Dr. Leckey, who 

refers to “cutaneous nerve damage related to the two or three surgeries 

she has had on the left leg” does not relate the Appellant’s low back 

pain to the workplace incident that initiated the claim. [Appeal record, 

Tab 73] 

 
31. On April 23, 2014, the Appellant saw Dr. John Campbell, the 

Orthopaedic Surgeon who had performed the first surgery on the 

Appellant’s left ankle. Dr. Campbell noted that she had been reporting 

falls that she attributes to her “left leg going numb at times, in 

particular at the ankle giving way”. Dr. Campbell opined that he felt 

that it was “mostly spinal”.[Appeal Record, Tabs 24, 74 and 75] 
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32. On May 12, 2014, the Appellant submitted a Workers Compensation 

Board Form 6 in relation to her right knee injury. 

[Appeal Record, Tab 77] 

 
33. On May 27, 2014, Dr. Tweel reported “LBP, left lower limb pain/occas 

weakness > falls…persistent swelling below knee, using cane, c/o sense 

of numbness lateral aspect L lower leg”. [Appeal Record, Tab 9] 

 
34. On June 9, 2014, the Appellant saw Dr. John Campbell who stated: 

“She is having frequent falls and she attributes this to the ankle and she 

may have some knee issues related to this as well. She did have a graft 

taken from her knee to treat her left ankle therefore the two joints are 

related. With her left leg at times it feels like it is giving way on her. She 

has numbness in the leg. She has had an MRI and EMG studies and from 

a neurological point of view seems stable. It is a little hard to discern 

where the numbness is coming from. She has seen Dr. Leckey before who 

didn’t feel there was a neurologic issue. At her knee she has a full range 

of motion with no real instability”.  

 
Dr. Campbell requested an MRI to determine if there was any 

intraarticular derangement of the left knee, which came back normal. 

Dr. Campbell stated that he wouldn’t be able to “attribute her left leg 

pain to the knee MRI or pathology within the knee”. [Appeal Record, 

Tabs 79 and 90] 

 
35. On September 16, 2014, the Appellant underwent an Impairment 

Assessment, which rated her as having 3% whole person impairment. 

[Appeal record, Tab 86]  

 
36. On December 19, 2014 the Appellant was discharged from vocational 

rehabilitation. The discharge report assessed her as being capable of 

earning $26,249.29 per annum. [Appeal Record, Tab 94] 
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37. On January 8, 2015, Dr. Campbell confirmed that the Appellant had a 

torn ACL in her right knee. He also confirmed that, due to the ankle pain 

and instability on the left side, the Appellant was “unable to work at 

this present time”. [Appeal Record, Tab 98] 

 
38. On February 9, 2015, the Board Medical Advisor advised the Board that 

the Appellant’s right knee symptoms were unrelated to her 

compensable workplace injury. Dr. O’Brien pointed to initial medical 

reports indicating that the Appellant’s left knee gave out, not her ankle. 

[Appeal Record, Tab 97] 

 
39. On February 20, 2015, the Board informed the Appellant that her 

temporary wage loss benefits would cease effective March 20, 2015 and 

that her extended wage loss (EWL) benefits would begin effective 

March 21, 2015. Using the discharge report’s assessment of the 

Appellant’s earning capacity; the Board found the Appellant entitled to 

EWL in the sum of $6,192.78 per annum. [Appeal record, Tab 100] 

 
40. On April 27, 2015, the Appellant had surgery to repair the ACL tear in 

her right knee. [Appeal Record, Tab 107] 

 
41. On September 30, 2015, Dr. Haene opined that the Appellant’s 

continued left ankle instability was the result of neurological factors and 

stated that the ankle repair that had been performed by him was “still 

holding well”.  [Appeal Record, Tab 114] 

 
42. On October 16, 2015, Dr. Campbell summarized Dr. Haene’s report, 

saying that “he [Dr. Haene] feels the issue is not the ligament 

reconstruction and stability at the ankle anatomically but the issue is 

with chronic pain and muscle and nerve injury to the left lower extremity 

related to the trauma and possibly the surgery”. [Appeal Record, Tab 

115] 
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43. On October 26, 2015, the Appellant was seen by a second Neurologist, 

Dr. Amanda Fiander.  Dr. Fiander reported that she could see no clear 

neurological cause for the Appellant’s left ankle instability.  

[Appeal Record, Tab 117] 

 
44. On March 17, 2016, Dr. Campbell stated that his goal was to limit pain 

symptoms relating to arthritis in the Appellant’s right knee and avoid 

surgery as long as possible. [Appeal Record, Tab 115] 

 
45. On August 25, 2016, the Appellant again saw Dr. Fiander, who queried 

if the Appellant’s surgeries have caused small fiber nerve damage to 

her left lower extremity. She described the Appellant as having 

“burning pain over the anterior shin and dorsum of the foot on the left as 

well as occasionally lower back pain radiating down the left lateral 

thigh”. Dr. Fiander also wondered whether the “sacroiliac” was 

involved, since the Appellant had described pain in that area. [Appeal 

Record, Tab 119] 

 
46. In reports dated September 6, 2016, March 6, 2017, June 7, 2017, August 

3, 2017 and September 13, 2017, Chiropractor, Dr. Vincent Adams, 

reported to the Board that the Appellant had a “left ankle strain injury 

with lateral ligament reconstruction resulting in right sacroiliac joint 

dysfunction”. He described “decreased range of motion of right 

sacroliliac” and stated that the Appellant “has considerable pelvic pain 

with extension of lumbar spine on flexion”.  [Appeal Record, Tab 120] 

 
47. On October 5, 2016, Dr. Campbell reported that the Appellant’s right 

knee issues were now “more directly related to osteoarthritis of the 

knee” and that she was moving towards “a total knee arthroplasty”. 

[Appeal Record, Tab 121] 
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48. On November 10, 2016, Dr. Campbell indicated that the Appellant’s 

right knee symptoms were “a combination of her weight as well as a 

history of ACL tear and the history of favouring the right side due to the 

left ankle injury puts more force on the right knee and I would not be 

surprised if she was getting to a point where she is having significant 

cartilage wear”. Dr. Campbell requested updated x-rays of her right 

knee.[Appeal Record, Tab 122] 

 
49. On November 15, 2016, Dr. Campbell, stated that the Appellant’s x-rays 

showed “a significant increase of the arthritis from the previous films” 

(done in April 2015) and recommended that she undergo right knee  

replacement surgery. [Appeal Record, Tab 122] 
 

50. On March 3, 2017, Dr. Campbell wrote to the Board, indicating that the 

Appellant’s right knee injury of April 2014 was a direct consequence of 

her left ankle injury. He states: 

In my opinion, a fall she suffered while walking on the boardwalk in April 
2014 was a direct consequence of weakness in her left ankle. 
… 
In summary, it is my medical opinion that [the Worker]’s chronic right 
knee condition is consequential to the left ankle injury for which she has 
been compensated by the WCB for the following reasons: 
 
1. She suffered a serious right knee injury from a fall in April 2014 that 

occurred primarily as the result of weakness and instability in the left 
ankle. 

2. She required a right knee ACL replacement as a result of the April 
2015 [sic] fall. 

3. Since February 2010 workplace injury to her left ankle, she has been 
compensating for the weakness and instability in her left ankle by 
putting more weight on her right side. 

4. The altered gait; together with excessive weight gain, has 
accelerated the deterioration of her right knee to the point where she 
needs an artificial knee. [Appeal Record Tab 123] 
 

51. On June 6, 2017, the Board’s Medical Advisor, Dr. Hendrik Visser, 

accepted Dr. Campbell’s letter as new evidence but opined that the 

Appellant’s right knee symptoms were unrelated to her compensable 
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claim. He stated that “what is not provable is that the ankle caused the 

fall”. He acknowledged that “being overweight and trauma accelerate 

osteoarthritis” but queried which trauma to the knee contributed the 

major portion of the accelerated osteoarthritis, the initial ACL tear in 

2009 or the subsequent boardwalk fall. He says it is “difficult to 

ascertain but it is reasonable to conclude that the original injury caused 

the major portion”. [Appeal Record Tab 124] 

 
APPEAL HISTORY 

 
Low Back 
 

52. On February 6, 2014, the Board informed the Appellant that her low 

back pain would not be included in her accepted claim. 

[Appeal Record, Tab 67] 

 
53. On May 12, 2014, the Appellant requested internal reconsideration of 

the Board’s decision of February 6, 2014.  [Appeal Record, Tab 76] 

 
54. On July 22, 2014, in IR #[PERSONAL INFORMATION], the Board denied 

the Appellant’s request for internal reconsideration. [Appeal Record Tab 

82] 

 
55. On August 18, 2014, the Appellant appealed the Board’s decision of July 

22, 2014 to the Workers Compensation Appeal Tribunal (the “Tribunal”),  

by way of Notice of Appeal.   [Appeal Record, Tab 83] 
 

56. On July 13, 2015, the Board determined, in IR #[PERSONAL 

INFORMATION], that new evidence did not support that the 

Appellant’s low back symptoms were related to her February 2010 

workplace injury. [Appeal Record, Tab 112] 
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57. The Appellant appealed the July 13, 2015 decision in IR #[PERSONAL 

INFORMATION] to this Tribunal by way of Notice of Appeal dated 

August 12, 2015. [Appeal Record, Tab 113] 

 
Right Knee 
 

58. On April 16, 2015, the Board informed the Appellant that her accepted 

diagnosis remained left ankle sprain with left lateral ligament 

reconstruction with chronic pain. Her request that the right knee be   

included in the claim was denied.  [Appeal Record, Tab 105] 

 
59. On May 6, 2015, the Appellant requested internal reconsideration of the 

Board’s April 16, 2015 decision. [Appeal Record, Tab 108] 

 
60. On July 13, 2015, in decision IR#[PERSONAL INFORMATION], the 

Board denied the Appellant’s request for reconsideration of its April 16,  

2015 decision.  [Appeal Record, Tab 112] 
 

61. On August 12, 2015, the Appellant appealed decision IR#[PERSONAL 

INFORMATION]  to this Tribunal. [Appeal Record, Tab 113] 

 
62. On March 16, 2017, the Appellant submitted to the Board a letter from 

Dr. John Campbell, dated March 3, 2017 as new evidence. 

 
63. On July 25, 2017, the Board informed the Appellant that her request to 

have her right knee injury covered under the claim was again denied. 

[Appeal Record, Tab 125] 
 

64. On October 12, 2017, the Appellant requested internal reconsideration 

of the Board’s July 25, 2017 decision.  [Appeal Record, Tab 126] 

 
65. On November 27, 2017, in Internal Reconsideration #[PERSONAL 

INFORMATION], the Board denied the Appellant’s request for internal 

reconsideration of its July 25,  2017 decision. [Appeal Record, Tab 1] 
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66. The Appellant has appealed the decision in IR#[PERSONAL 

information] to this Tribunal, by way of Notice of Appeal dated  

November 30, 2017.  [Appeal Record, Tab 2] 

 
Earning Capacity 
 

67. On February 20, 2015, the Board informed the Appellant that her 

temporary wage loss benefits would cease effective March 20, 2015, and 

that her extended wage loss (EWL) benefits would begin effective 

March 21, 2015. Using the discharge report’s assessment of the 

Appellant’s earning capacity in the amount of $26,249.29, the Board 

found the Appellant entitled to EWL in the sum of $6,192.78 per annum. 

[Appeal Record, Tab 100] 

 
68. On May 5, 2015, the Appellant requested internal reconsideration of the  

Board’s decision of February 20, 2015.  [Appeal Record, Tab 106] 
 

69. On July 13, 2015, in decision IR#15-28, the Board denied the Appellant’s 

request for reconsideration of the February 20, 2015 decision. 

[Appeal Record, Tab 112] 

 
70. On August 12, 2015, the Appellant appealed decision IR#[PERSONAL 

INFORMATION] to this Tribunal. [Appeal Record, Tab 113] 

 
Hearing of Appeals together by the Tribunal 
 

71. All 4 of the IR appeals pending, namely IR 14-39, IR 15-28, IR 15-30 and 

IR 17-144 have been heard and considered together by the Tribunal. 

 
ISSUES: 
 
The following are the issues to be determined by the Tribunal: 
 

1. Was the decision to deny coverage for the Appellant’s right knee 
symptoms under this claim correct?  
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2. Was the decision to deny coverage for the Appellant’s lower back 
symptoms under this claim correct?  
 

3. Was the decision to calculate the Appellant’s Extended Wage Loss 
Benefits based on estimated earnings of $26,249.29 per annum 
correct? 
 

ISSUE #1: 
 
72. Was the Board’s decision to deny coverage for the Appellant’s right 

knee symptoms under this claim correct? 

 
Appellant’s Argument 
 
73. The Appellant’s Argument is that, while there are conflicting 

assessments of what caused the Appellant’s left ankle instability at the 

time of her fall on the boardwalk in 2014, the medical evidence must be 

assessed in accordance with paragraph 9 of Board Policy POL-68 

(Weighing of Evidence), with Dr. John Campbell’s opinion dated March 

3, 2017, being the most recent and comprehensive in relation to the 

cause of the Appellant’s right knee injury. [Appellant’s Factum, 

paragraphs 46-56] 

 
74. The Appellant also submits that if her “excessive weight gain” is a 

factor leading to problems with the right knee, the weight gain can be 

viewed as a result of the initial 2010 accident, in that she has had 

limited mobility since that time. [Appellant’s Factum, paragraphs 57 & 

60] 

 
75. In addition, the Appellant submits that, given the lack of medical 

consensus in this case, the Tribunal ought to apply s.17 of the Act, as 

well as the Prince Edward Island Court of Appeal decision in MacLeod 

v. Prince Edward Island (Worker’s Compensation Board) (1983). 

[Appellant’s Factum, paragraphs 64-73] 
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Respondent’s Argument 

76. The Respondent argues that there is no link between the Appellant’s 

current right knee problems and the original left ankle problem. The 

Respondent cites ss. 7 & 8 of Board Policy POL-68 as to the factors to be 

considered by the Board in weighing medical evidence. In addition, it 

points to the Board’s duty to make decisions based on a balance of 

probabilities under s. 3 of POL-68, and submits that the Appellant’s 

right knee symptoms are more reasonably related to her pre-existing 

ACL tear . 

 
77. The Respondent also argues that the Appellant’s fall on the boardwalk 

was caused by her left knee giving out, as opposed to her left ankle. The 

Respondent submits that there is no objective medical evidence 

supporting instability in the left ankle and cites Dr. Haene’s opinion of 

September, 2015 to the effect that the left ankle surgery performed by 

him was “still holding well”. [Respondent’s Factum, paragraphs 24-26] 

 
78. The Respondent also takes the position that there is no evidence that 

“overuse” by the Appellant of her right side caused her right knee 

osteoarthritis and submits that, given the Appellant’s weight gain as a 

result of inactivity, it is unlikely she sustained an “overuse” injury. The 

Respondent also argues that the theory of overcompensation/overuse, 

here, has not been proven. [Respondent’s Factum, paragraphs 27-30] 

 
DECISION ON ISSUE #1: 
 
79. Terence Ison, in Worker’s Compensation in Canada (2nd edition), states 

at p.62: 

“Where a worker sustains a compensable injury, and subsequently 
sustains a second injury outside the course of employment, the second 
injury is compensable if the first injury was a contributing cause of the 
second. It makes no difference what length of time elapsed between the 
injuries, or where the second injury occurred.” [Appellant’s Factum, Tab 
4] 
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80. Accordingly, here, injuries sustained by the Appellant when she fell on 

the boardwalk in April 2014 will be compensable if the Appellant’s 

initial workplace injury was the cause of her second injury. 

 
81. In the decision of the IRO, dated July 25, 2017, at page 3, she states: 
 

“In his comments of March 3, 2017, Dr. Campbell indicates [the 
Appellant] suffered a serious right knee injury from a fall that occurred 
primarily as the result of weakness and instability in the left ankle. 
However, there is no objective medical evidence to support instability in 
the left ankle as noted by Dr. Haene in September, 2015 who stated, ‘In 
summary, therefore, I think that her revision operation, which was 
performed by me, is still holding well. If it wasn’t, and if the ankle was 
really chronically loose, I would expect to start seeing inflammatory 
changes inside the ankle as degeneration set in. This is not the case on 
the MRI Scan’. The [ER] report which was of closest proximity to the fall 
of April 13, 2014 clearly reports the fall was as a result of the left knee 
giving out. There is no objective medical to relate an injury to the left 
knee to the work injury. 
 
Dr. Campbell expressed his opinion that since the accident of 2010 [the 
Appellant] has been compensating for the weakness and instability in 
her left ankle by putting more weight on her right side; however, again 
there is no objective evidence to support instability in the left ankle and 
the [ER] report indicates the left knee gave out…” [Appeal Record, Tab 
125, p. 3] 

 
82. At p. 4 of the IRO’s decision, she continues: 
 

“In weighing the evidence on file I did give serious consideration to Dr. 
Campbell’s opinion that [the Appellant’s] right knee injury resulted 
primarily from instability in her left ankle that caused her to fall; 
however, there is no direct evidence to support this and I must put more 
weight on the Outpatient’s report that was completed at the time of the 
fall where [the Appellant] related her fall to her knee giving out. I also 
put great weight on the diagnostic reports that show no instability in the 
ankle related to the previous injury and surgery as well as the opinion of 
Dr. Haene who had performed the previous surgery on [the Appellant’s] 
ankle”. [Appeal Record, Tab 125] 

 
83. A further reconsideration on November 27, 2017 affirmed the Board’s 

position that the workplace injury did not cause the fall in 2014. In 

arriving at that conclusion, the IRO cites Dr. Haene’s September 30, 
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2015 opinion that the Appellant’s left ankle instability was “secondary 

to a probable neuromuscular problem and not the ankle sprain and 

subsequent repair”. [Appeal Record, Tab 1] 

 
84. On weighing the evidence, the Tribunal is of the view that the 

Appellant’s 2014 fall on the boardwalk was due to left ankle instability, 

resulting from her initial workplace injury. The IRO referred to the 

Outpatient report of April 13, 2014, which stated that the Appellant was 

“walking and her left knee gave out”. However, an additional entry, on 

that same report, states that the Appellant’s “left leg gave out” and in a 

further report completed by Orthopaedic Surgeon, Dr. John Campbell, 

on April 23, 2014, it is noted that “[the Appellant] has been having some 

frequent falls that she attributes to her left leg going numb at times, in 

particular, at the ankle giving way”. [Appeal Record, Tabs 74 and 75] 

 
85. The evidence also supports that, prior to her fall on the boardwalk, the 

Appellant had frequently complained of instability in the left ankle. 

Orthopedic Surgeon, Dr. Wotherspoon, summarizes, in a medical 

opinion dated January 12, 2012, the Appellant’s main complaints as 

pain, swelling and instability in the ankle. A Physiotherapist’s report, 

dated March 12, 2012 indicates that the Appellant was complaining of 

“the ankle giving way without warning and burning and tingling into 

her foot with any amount of walking”. Dr. Haene, who performed the 

Appellant’s second left ankle surgery, reported, on July 23, 2012, that, 

“in spite of her lateral ligament reconstruction, she has persistent 

instability, pain around the lateral ankle on movement, together with 

swelling”. On April 2, 2013, Dr. Haene comments that the Appellant 

“has a curious set of symptoms when she finds the leg seizes up and the 

muscles become tight after sitting for a long period and then standing 

up”. He says, “…she has fallen on a couple of occasions. She also has 

altered sensation on the lateral side of her calf”. The Tribunal also notes 

Dr. Campbell’s medical opinion of March 3, 2017, where he states that 
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the Appellant “suffered a serious rt knee injury from a fall in April 2014 

that occurred primarily as the result of weakness and instability in the 

left ankle”. [Appeal Record, Tabs 7, 35 and 49] 

 
86. Furthermore, the medical evidence, here, does not point to an issue 

with the Appellant’s left knee. As Dr. Campbell states, in his June 9, 

2014 report, the Appellant “did have a graft taken from her knee to treat 

her left ankle, therefore, the two are related”. If her fall on the boardwalk 

was, thus, attributable to a problem at the graft site on her left knee, it 

would also be compensable, as being due to a surgical repair of her 

initial workplace injury. However, in any event, an MRI of the 

Appellant’s left knee carried out on September 16, 2014 came back 

“normal”, leading Dr. Campbell to conclude, in his report, dated October 

31, 2014, that the Appellant’s left leg pain could not be attributed to 

pathology in the left knee. [Appeal Record, Tab 90] 

 
87. As for the Board’s reliance on Dr. Haene’s opinion that the Appellant’s 

left ankle instability was due to a “neuromuscular problem”, the 

Tribunal notes that there are conflicting medical assessments, with two 

neurologists being unable to conclude that there was a neurological 

cause.  

 
88. In weighing the medical evidence, the Tribunal has considered the 

provisions of Board Policy POL- 68 (Weighing of Evidence). Particular 

reference is made to sections 7, 8, and 9 of POL-68, which read as 

follows: 

 
7. When making claim-related decisions, the Workers Compensation 
Board will consider the medical information provided by health care 
providers, as outlined in Workers Compensation Board policy POL-64, 
“Health Care Providers”. 
 
The Workers Compensation Board will review the medical information 
presented by the health care providers and consider the following: 
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 whether the medical information can reasonably relate the injuries 
or symptoms to a workplace accident; 

 whether the workplace accident is of sufficient degree and 
duration to result in the reported symptoms or injury; 

 whether non-work related factors contributed to the injury or 
symptoms and if so, whether they are the dominant cause of the 
injury or symptoms; 

  whether a need for time off work, related to the injury, is 
documented; 

 whether the medical information is evidence-based and consistent 
with relevant medical literature and/or disability guidelines; and  

 whether there are other determinations necessary to be able to 
make a decision. 

 
8. Medical information is an important component of the evidence to 
consider when making claim-related decisions. When weighing evidence, 
the Workers Compensation Board finds objective medical information to 
be more persuasive than subjective medical information. Therefore, the 
Workers Compensation Board will give greater weight to objective 
medical information in the decision making process.  
 
9. Where there is conflicting medical information on a claim, the Workers 
Compensation Board will analyze the information objectively, using the 
following criteria: 
 

 the expertise or degree of specialization of the health care provider 
giving the opinion; 

 the relevance of the clinical expertise of the health care provider 
giving the opinion; 

 the accuracy and source of the information relied upon by the 
health care provider; 

 objective versus subjective medical information; 
 the timeliness and comprehensiveness of the opinion; 
 the relevance of any research referenced by the health care 

provider; and  
 any issues of bias or lack of objectivity. 

 
89. As the IRO’s state, Dr. Haene felt that the Appellant’s left ankle 

ligaments were still intact from the surgery he had completed in July of 

2012. In a report, dated April 2, 2013, Dr. Haene indicates that the 

Appellant “has stable static ligamentous restraints”, and in a further 

report, dated September 30, 2015, he states that “her revision operation, 

which was performed by me, is still holding well”. In his April 2, 2013 
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report, Dr. Haene suggests that there may be an “underlying 

neurological cause” for the Appellant’s left leg symptoms and that “she 

might benefit from a view by a neurologist”. In his September 30, 2015 

opinion, Dr. Haene diagnoses “left ankle instability secondary to a 

probable neuromuscular problem”. He refers to the Appellant’s balance 

problems, saying that “she has started falling” and that, in fact, “when 

she inverted her ankle, she fell so hard that she re-ruptured her 

previously repaired ACL of the right knee”. In that report, Dr. Haene 

points out that the “peroneal tendons are supplied by the peroneal 

muscles” which he feels “are weak because of some underlying 

neurological problem”. [Appeal Record, Tabs 49 and 114] 

 
90. Subsequent consults with two neurologists do not, however, as stated, 

confirm that there is an underlying neurological cause for the 

Appellant’s left ankle instability, with both neurologists suggesting that 

the Appellant may have nerve damage from one of the surgical 

procedures she underwent to repair her left ankle. In fact, neurologist, 

Dr. Richard Leckey, who saw the Appellant on August 9, 2013, states 

that that is “probably” the case. In his report, Dr. Leckey states: 

 
“…She [the Appellant] has really got significant pain in her left lower 
extremity. [The Appellant], unfortunately, had an injury to her left leg 
where she had fallen and she had a couple of surgeries. The surgery 
failed. She ended up having to have a bone graft done…She has 
numbness in the anterior aspect of her leg on the left and chronic pain 
involving the foot with numbness involving the foot predominantly in the 
dorsum of the foot although there is some on the bottom as well….She 
has numbness in the peroneal nerve distribution with some overlap into 
the saphenous on the left hand side. EMG studies today failed to reveal 
any significant evidence of abnormality except that she has no 
recordable saphenous or superficial peroneal nerve, the potential 
suggesting that this lady actually probably has some cutaneous nerve 
damage related to the two or three surgeries she has had on the left leg”.   
[Appeal Record, Tab 57] 
 

91. The Appellant consults with a second neurologist, Dr. Amanda Fiander, 

on October 26, 2015, who states that, while the Appellant’s symptoms 
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“seem” to be “neuropatic in nature”, EMG studies did not reveal any 

neurological cause for the instability of the Appellant’s left ankle. Dr. 

Fiander later states, based on an August 25, 2016 consult with the 

Appellant, that,“she has had several surgical procedures to the left 

extremity and although I am unable to find any clear objective evidence 

of nerve damage I wonder if there is some small fibre nerve damage as a  

result”. [Appeal Record, Tabs 117 and 119] 
 

92. According to Terance Ison, in Workers Compensation in Canada (2nd 

edition), cited previously, “where a worker has surgery for a 

compensable disability, any disability resulting from the surgery is 

generally compensable”. 

 
93. Dr. John Campbell also refers to “nerve injury” in his opinion of October 

16, 2015. Summarizing Dr. Haene’s September 30, 2015 report, Dr. 

Campbell states:  

“Essentially, he [Dr. Haene] feels that the issue is not the ligament 
reconstruction and stability at the ankle anatomically but the issue is 
with chronic pain and muscle and nerve injury to the left lower extremity 
related to the trauma and possibly to the surgery”.[Appeal Record, Tabs  
114 & 115] 
 

94. On June 6, 2017, Board Medical Advisor, Dr. Hendrick Visser, provides 

an opinion that the Appellant’s left ankle instability is not due to 

ligamentous instability but, rather, to “confounding neurological 

factors”. As stated, however, the neurologists consulted in the 

Appellant’s case found no neurological basis for her symptoms. The 

Appellant underwent extensive physical examinations, as well as EMG 

studies, none of which confirmed a neurological issue. 

 
95. Furthermore, there is no suggestion that, prior to being injured at work; 

the Appellant had experienced any “neurological” issues. We are, 

therefore, of the view that, while there are conflicting medical 

assessments in the file, as to the cause of the Appellant’s left ankle 
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instability, it is more probable that it resulted from the severe injury she 

sustained to her left ankle when she fell in the workplace in February of 

2010 or from one of the surgeries she underwent to repair that injury, as 

opposed to it having a “neurological” cause that did not exist prior to 

her workplace injury and which has not, from the medical evidence in 

the file, including reports from two neurologists, been established.   

 
96. The Tribunal also finds that there is evidence, here, indicating that the 

Appellant’s more recent diagnosis of significant arthritis and her 

resulting need for an artificial right knee is due to accelerated 

osteoarthritis resulting from factors related to her 2010 workplace injury. 

In a report dated November 10, 2016, Dr. Campbell comments that, 

given the Appellant’s “weight as well as a history of ACL tear and the 

history of favouring the right side due to the left ankle injury”, he 

suspected she would have sustained “significant cartilage wear” since 

her previous x-ray in April of 2015. Dr. Campbell requested new x-rays 

and in a report dated November 15, 2016, he states that “her x-rays do 

show significant increase of the arthritis from the previous films”. At this 

point, Dr. Campbell recommends a “total arthroplasty”. [Appeal Record, 

Tab 122] 

 
97. Dr. Campbell’s November, 2016 findings are followed up by a report, 

dated March 3, 2017, where he states that, in his medical opinion, the 

Appellant’s “chronic right knee condition is consequential to the left 

ankle injury”. Dr. Campbell sets out detailed reasons, as follows:  

 
1. She suffered a serious right knee injury from a fall in April 2014 that 

occurred primarily as the result of weakness and instability in the left 
ankle. 
 

2. She required a right knee ACL replacement as a result of the April 
2015 [sic] fall. 
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3. Since February 2010 workplace injury to her left ankle, she has been 
compensating for the weakness and instability in her left ankle by 
putting more weight on her right side. 

 
4. The altered gait; together with excessive weight gain, has 

accelerated the deterioration of her right knee to the point where she 
needs an artificial knee.  [ Appeal Record, Tab 123] 

 
98. The Tribunal notes that Dr. Campbell’s opinion that the Appellant 

compensated for her left ankle instability by putting more weight on her 

right side, is consistent with other evidence in the file, including an 

undated report from Chiropractor, Dr. Vincent Adams, who states that, 

since her February 18, 2010 accident, the Appellant “has compensated 

for apparent restricted range of movement in the left ankle by putting 

excessive weight on the right leg”, as well as a Physiotherapist’s report, 

dated November 6, 2013, stating that, while the Appellant’s “gait 

pattern” was improving, she continued “to demonstrate a limp off the 

left leg at times particularly after any extension forces through the leg”. 

[Appeal Record, Tabs 7 and 116] 

 
99. The Respondent cites the opinion of Dr. Visser, dated June 6, 2017, who 

acknowledges that “being overweight and trauma” accelerate 

osteoarthritis but who points to the Appellant’s pre-existing ACL tear 

as having caused the “major portion” of her accelerated osteoarthritis. 

Dr. Visser states that, while it is “difficult to ascertain” whether the 

Appellant’s 2014 right knee injury or her initial ACL tear caused the 

major portion of the accelerated osteoarthritis, it would be “reasonable 

to conclude that the original injury caused the major portion”. [Appeal 

record, Tab 124] 

 
100. In considering Dr. Visser’s opinion, the Tribunal notes that there is 

nothing in the evidence indicating that the earlier ACL tear had been 

symptomatic following the surgery to repair it in March of 2010. 

Furthermore, there is no objective medical evidence supporting Dr. 
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Visser’s conclusion that the Appellant’s original ACL tear “caused the 

major portion” of her right knee osteoarthritis or for his opinion that “in 

all probability, had it not been for the original ACL tear, the sequence of 

events leading to a total knee replacement would not have happened”.  

Dr. Campbell’s report, dated April 23, 2014 indicates that the 

Appellant’s right knee x-rays “do not show significant arthritic 

symptoms or changes. There is just signs of the previous ACL 

reconstruction”. In November of 2016, Dr. Campbell comments that, at 

the time of the Appellant’s ACL reconstruction in April of 2015, she had 

“pretty significant cartilage wear”. On November 10, 2016, Dr. Campbell 

states, as previously indicated, that “a combination of her weight as 

well as a history of ACl tear and the history of favouring the right side 

due to the left ankle injury puts more force on the right knee and I would 

not be surprised if she is getting to a point where she is having 

significant cartilage wear”. Upon reviewing updated right knee x-rays, 

Dr. Campbell states, on November 15, 2016, that “her x-rays do show 

significant increase of the arthritis from previous films”. In the Tribunal’s 

view, this evidence supports that the major portion of the Appellant’s 

accelerated osteoarthritis is due to her 2014 right knee injury, rather 

than her initial ACL tear. At the very least, the Tribunal is not 

persuaded that it supports Dr. Visser’s view that the Appellant’s initial 

ACL tear caused the “major portion” of her accelerated osteoarthritis.  

 
101. Furthermore, the Tribunal gives more weight, on this issue, to the 

opinion of Dr. Campbell than to that of Dr. Visser. Dr. Campbell treated 

the Appellant for her left ankle injury on a periodic basis from the time 

of her original fall and he also treated the Appellant for her right knee 

injury and carried out her ACL repair following the boardwalk fall. He is, 

in addition, the Orthopaedic Surgeon who is recommending the artificial 

knee for her on the basis of diagnosing and assessing the severity of her 

accelerated osteoarthritis. We are of the view that Dr. Campbell is, thus, 
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in the best position to assess what has caused the Appellant’s 

osteoarthritis, while Dr. Visser’s findings are based on a review of the 

file, without having seen or treated the Appellant. 

 
102. On the issue of “over compensation”, referenced by Dr. Campbell, in his 

report of March 3, 2017, the Appellant has cited a prior decision of this 

Tribunal (Decision #210), as well as a decision of the BC WCAT 

(Decision 2013-01287). In Decision #210, this Tribunal found for the 

worker in a case where the worker suffered a compensable right 

shoulder injury and sometime later experienced similar symptoms in her 

left shoulder. The worker claimed the left shoulder symptoms were a 

result of having to overcompensate for the right shoulder injury by 

having to use her left shoulder to do more tasks. In that case, there were 

conflicting medical opinions but the Tribunal placed more weight on the 

evidence of the orthopedic surgeon who had “examined the Appellant, 

performed the surgeries and advised that her left shoulder injury was 

related to her right shoulder injury”. Finding the evidence for and 

against the issue to be at least equal in weight, the Tribunal applied s. 

17 of the Act, giving the worker the benefit of the doubt. 

 
103. In BC WCAT Decision 2013-01287, the Tribunal found that “left shoulder 

symptoms were triggered and activated by overuse of the left upper 

extremity secondary to right arm dysfunction”. There were also 

conflicting medical opinions, there, one from the Board’s Medical 

Advisor and the other from an orthopedic surgeon who had treated the 

worker and given his opinion that the left shoulder injury was due to 

“overuse” brought on by the compensable right shoulder injury. The 

Tribunal placed weight on the orthopedic surgeon’s specialty and also 

on the fact that he had “treated the worker during the course of his right 

shoulder injury and performed surgery”. The Tribunal found that the 

orthopedic surgeon had, therefore, “directly observed and assessed the 

state of the worker’s right shoulder before and after that surgery, with 
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reference to the operative and clinical findings as well as the functional 

limitations in the worker’s right shoulder and arm”. The Tribunal is 

similarly of the view, here, that the orthopedic surgeon, Dr. Campbell, 

was in a better position to observe and assess the functional limitation 

that the Appellant had, related to her left ankle injury, and to assess 

whether she was required to overcompensate by putting more weight 

on her right side. 

 
104. The Respondent has also cited authorities related to the issue of “over 

compensation”, specifically two decisions of the Ontario Workplace 

Safety and Insurance Appeals Tribunal (Decisions #1628/14 and 

#1354/16). In Decision #1628/14, the Tribunal ruled against the worker, 

finding that both of the worker’s knees were affected by a progressive 

degenerative process that was assessed to be in a “very advanced 

stage”. The original workplace injury, there, was held to be minor with 

no permanent impairment. Furthermore, there was no suggestion, in the 

medical evidence that the worker had “overcompensation syndrome”. In 

Decision #1354/16 (Ontario), the worker complained of symptoms in his 

opposite shoulder in 2013 with surgery on the opposite shoulder having 

occurred in 2006. A neurologist opined that his symptoms “could” be 

due to overuse, which the Tribunal found suggestive of the possibility of 

a relationship between the current symptoms and the initial injury 

rather than the probability of one. In the result the Panel ruled that the 

evidence did not support a finding of overcompensation.  

 
105. The Tribunal is of the view that the facts in both of the cases cited by 

the Respondent differ significantly from the facts, here, where the 

orthopedic surgeon treating the Appellant has stated, unequivocally, 

that, since her  2010 workplace injury, the Appellant “has been 

compensating for the weakness and instability in her left ankle by 

putting more weight on her right side” and that “the altered gait, 

together with excessive weight gain, has accelerated the deterioration of 
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her right knee to the point where she needs an artificial knee”. 

Furthermore, her boardwalk fall resulted in an ACL tear that required 

surgical repair and was not a “minor” injury. 

 
106. As for the Appellant’s weight gain of approximately 65 lbs, the Tribunal 

agrees with the Appellant, that if the worker’s excessive weight gain is 

one of the factors leading to problems with the right knee, this can be 

viewed as resulting from the initial 2010 workplace accident and the 

Appellant’s limited mobility ever since. Dr. Campbell’s March 3, 2017 

report states that: 

“Limited mobility since the February 2010 workplace accident has 
resulted in a significant weight gain of approximately 65 pounds, much 
of that since the April 2014 right knee injury. She is unable to walk more 
than one city block without support”.  
 
Similarly, it is noted in numerous physiotherapy reports that the 

Appellant is “deconditioned”. In addition, Dr. Scott Wotherspoon states, 

in his report of January 12, 2012, that the Appellant has “put on about 

50 pounds recently”. [Appeal Record, Tabs 123, 7 and 35] 

 
107. The Tribunal, therefore, finds that the Appellant has overcompensated 

for her left ankle injury by putting weight on her right side, resulting in 

an altered gait that accelerated the osteoarthritis in her right knee. We 

are also of the view that the evidence supports that the Appellant 

experienced significant weight gain, with limited mobility following her 

February, 2010 workplace accident and, as stated, to the extent that the 

Appellant’s weight gain contributed to the deterioration of her right 

knee, it was related to her original workplace injury. 

 
108. Accordingly, on weighing all of the evidence, and after reviewing the 

case law, Act, Board Policies, and other authorities cited by the parties, 

the Tribunal is of the view that the evidence, here, supports, on a 

balance of probabilities, that the Appellant’s “chronic right knee 

condition is consequential to the left ankle injury”, which she sustained 
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in her February 18, 2010 compensable workplace accident. We find that 

the Appellant’s fall on the boardwalk in April of 2014 was due to left 

ankle instability resulting from her February 18, 2010 workplace injury 

and further, that her accelerated osteoarthritis is, for the reasons set out 

herein and in Dr. Campbell’s opinions of November 10 and 15, 2016, and 

March 3, 2017, related to her compensable workplace injury.  

 
109. Alternatively, the Tribunal finds that the medical evidence supporting 

the Appellant’s position is, at the very least, approximately equal in 

weight to the evidence relied on by the Board and, therefore, the 

Appellant is entitled to the benefit of the doubt pursuant to s. 17 of the 

Workers Compensation Act, RSPEI 1988, Cap. W-7.1 (the “Act”). 

 
110. It is, therefore, the finding of the Tribunal that the decision to deny 

coverage for the Appellant’s right knee symptoms was incorrect. In the 

result, the appeals in that portion of IR#15-30 pertaining to the 

Appellant’s right knee and in IR#17-144 are allowed.  

 
ISSUE #2: 
 
111. Was the decision to deny coverage for the Appellant’s back symptoms 

correct? 
 
Appellant’s Argument 
 
112. The Appellant submits that there is no medical evidence that she 

suffered from low back symptoms prior to her workplace accident, but 

that she began to develop low back pain shortly after her workplace 

accident as evidenced by the April 13, 2010 and June 29, 2010 reports of 

Dr. Douglas Tweel, the November 16, 2011 physiotherapist report and 

the September 7, 2014 letter from Physiotherapist Maria Langille. 

Accordingly, argues the Appellant, the low back symptoms were 

caused by her 2010 workplace injury. [Appellant’s Factum, paragraphs 

78-81; Appeal Record, Tab 7, 9, and 85] 
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113. The Appellant also submits that efforts to diagnose the Appellant’s 

back condition have been inconsistent, with multiple potential causes, 

relating it to the 2010 workplace injury, including damage caused by her 

subsequent left ankle surgeries, and no established alternative cause 

that is unconnected to that injury. The Appellant submits that, in such 

circumstances, s. 17 of the Act should be applied to resolve the issue in 

the Appellant’s favour. [Appellant’s Factum, paragraphs 81-89] 

 
114. The Appellant further argues that even if her low back symptoms are 

the result of degenerative changes, as is claimed by the Respondent, 

that condition was asymptomatic prior to her 2010 workplace accident, 

with symptoms manifesting almost immediately thereafter. [Appellant’s  

Factum, paragraph 87] 

 
Respondent’s Argument 

 
115. The Respondent argues that there is no connection between the 

Appellant’s low back problems and the original left ankle injury and 

that it is not, therefore, a personal injury by accident arising out of 

employment, pursuant to s. 6 of the Worker’s Compensation Act RSPEI 

1988, Cap. W-7.1. [Respondent’s Factum, paragraph 9] 

 
116. The Respondent submits that the first mention of back complaints was 

in the June 29, 2010 report of the Appellant’s family physician, Dr. 

Douglas Tweel, at least 4 months after her workplace injury and, as 

such, the Appellant’s back pain would not be medically causally related 

to her workplace injury. The Respondent also argues that the first 

mention of back pain to a physiotherapist was on July 14, 2011, over a 

year after the workplace accident, and that, despite numerous 

subsequent physiotherapy reports throughout the following years “it 

was not until February 3, 2015 that a Physiotherapist Report diagnosed 

the Worker’s low back pain.” [Respondent’s Factum, paragraphs 32-34] 
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117. The Respondent claims that the passage of time between the 

Appellant’s complaints of back pain and her accident makes a 

relationship between the two “very remote”. [Respondent’s Factum, 

paragraphs 42-44] 

 
118. The Respondent also cites the February 5, 2014 report of the Board’s 

Medical Advisor that relates the Appellant’s low back complaints to 

“degenerative changes” and not her workplace injury. The Respondent 

submits that while aggravations of workplace injuries are compensable, 

that does not mean that workers will be entitled to compensation for 

their “pre-existing ailments and resulting age-related degenerative 

symptoms”.   [Respondent’s Factum, paragraphs 35-40] 

 
DECISION ON ISSUE 2: 
 
119. In her decision of July 22, 2014, (IR #[PERSONAL INFORMATION]), the 

IRO cites the opinion of the Board’s Medical Advisor, Dr. Steve O’Brien, 

that the Appellant’s “low back complaints would be related to what Dr. 

Campbell described as degenerative changes and would not be related to 

the workplace injury which resulted in a left ankle sprain”.  She also 

states that there was “no mention of back symptoms immediately 

following the workplace accident” and determines that evidence in the 

file does not, therefore, “support a causal link between her back 

symptoms and her February, 2010 workplace injury”. [Appeal Record, 

Tab 82] 

 
120. The Tribunal has reviewed the medical evidence and finds, however, 

that, while the Appellant’s low back symptoms were not documented in 

the reports filed by the Appellant (Form 6) and the Employer (Form 7), 

or discussed by the Appellant in her first meeting with her Workers 

Compensation case worker, there is evidence that supports that the 

Appellant began to develop low back pain shortly following her 
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workplace accident. In addition, there is no evidence indicating that the 

Appellant had experienced low back pain prior to being injured at work. 

 
121. On April 13, 2010, the Appellant’s physician, Dr. Tweel, prescribes 

“massage” for her “back and L leg”. [Appeal Record, Tab 9] 

 
122. On May 31, 2010, the Appellant is seen by Orthopaedic Surgeon, Dr. 

John Campbell. His report for that visit focuses on the Appellant’s ankle 

and on various diagnostic tests related to the Appellant’s ankle injury. 

However, while not specifically mentioning back symptoms, the results 

of a pelvic x-ray requested by Dr. Campbell and carried out on June 11, 

2010 are included in the file. [Appeal Record, Tabs 16 and 18] 

 
123. Subsequently, on June 29, 2010, on a Workers Compensation Board 

Physician’s Report (Form 8), Dr. Tweel notes the following: 

 
“pt slipped and fell down stairs February 18, 2010 severe sprain : ankle – 
immobilized in wheelchair -> walker -> cane -> now without walking 
aid and c/o lower back pain L->R side. 2 areas of pain -> 1) at SI jt 
medially and 2) into L buttock and prox leg”.  

 
In that report, Dr. Tweel also makes reference to a “strain injury SI jt” 

and to “SI jt pain”, noting that a hip x-ray has been done.  

[Appeal Record, Tab 9] 
 

124. In her decision, the IRO states that Dr. Tweel “does not relate the 

worker’s low back pain to the workplace injury”. However, in our view, 

when Dr. Tweel states, on a WCB Physician’s Report (Form 8) that the 

Appellant “slipped and fell down stairs February 18, 2010” followed by a 

description of injuries to both the left ankle and the SI joint, Dr. Tweel 

has, in fact, related both the left ankle sprain and the “strain injury SI jt” 

to the Appellant’s workplace injury. In her report, dated August 25, 

2016, Neurologist, Dr. Amanda Fiander, also refers to the SI (sacroiliac), 

querying whether the Appellant would benefit from “sacroiliac 

injections if this is felt to be a source of pain”. She states that she 
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wonders about this “as [the Appellant] describes pain located around 

the sacroiliac joint worse with back extension and positive Faber test”. 

The sacroiliac is also referenced in the reports of Chiropractor, Dr. 

Vincent Adams, dated September 6, 2016, March 6, 2017, June 7, 2017, 

August 3, 2017 and September 13, 2017. Dr. Adams states that the 

Appellant has “left ankle strain injury with ligament reconstruction 

resulting in right sacroiliac joint dysfunction” and describes a 

“decreased range of motion of right sacroiliac”. In the September 13, 

2017 report, he states that the Appellant “has considerable pelvic pain 

with extension of lumbar spine on flexion”. [Appeal Record, Tabs 9, 119 

and 120] 

 
125. Dr. Tweel also links the Appellant’s low back symptoms to her 

workplace injury, in his report of March 31, 2014. On a WCB Physician’s 

Form 8, he notes a diagnosis of “mechanical LBP” secondary to a “fall 

down cement stairs at time of the fracture left ankle”.  [Appeal Record, 

Tab 9] 

 
126. In addition, there is a reference to the Appellant’s low back pain in a 

Physiotherapy report dated June 9, 2010. In that report, completed by a 

physiotherapist at Charlottetown Physiotherapy, who treated the 

Appellant on one occasion only, while Island Physiotherapy, which the 

Appellant regularly attended, was closed, it is noted that the “client has 

many pain complaints. Today focused on the L ankle and low back”. The 

report indicates that, on that date, the Appellant received “acupuncture 

at low back”. [Appeal Record, Tab 7] 

 
127. On November 16, 2011, the Appellant’s regular physiotherapist, Maria 

Langille reports that the Appellant’s “complaints of low back and ankle 

pain persist”. While she does not specifically relate this to the 

Appellant’s workplace injury, the comment does appear on a WCB 

Physiotherapy Report showing the injury date to be February 18, 2010. 
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Furthermore, the word “persist” suggests some history of such 

symptoms. Subsequently, in a letter to the Worker Advisor, dated 

September 7, 2014, Langille explains that the Appellant’s low back 

symptoms have been well-documented since 2011 following the first 

surgical intervention but that “initially following the fall, the severity of 

the ankle sprain was the primary concern”. [Appeal record, Tabs 7 and 

85] 

 
128. Low back pain is also referred to in other Physiotherapy reports, 

including a reference to “persisting left ankle and foot pain, left knee 

pain at the graft site and low back and left hip pain” on September 19, 

2012 and a statement on October 17, 2013, that the Appellant “fell down 

the stairs on February 18, 2010 onto cement while at work, hurt back and 

ankle”.  [Appeal record, Tab 7] 

 
129. Based on the evidence, the Tribunal, therefore, finds that, while the 

Appellant’s low back symptoms were not immediately documented, Dr. 

Tweel mentions an issue involving the low back as early as April 13, 

2010, with a physiotherapist’s report referencing low back pain dated 

June 9, 2010 and a further report from Dr. Tweel, dated June 29, 2010, 

where he describes both her left ankle injury and SI joint strain as being 

in relation to her workplace accident of February 18, 2010. Given the 

severity of the Appellant’s left ankle injury and the fact that, as stated 

by Physiotherapist, Maria Langille, the left ankle injury was considered 

the “primary concern” initially following the Appellant’s fall, we are of 

the view that a further injury involving the low back may not have been 

immediately evident or documented but could, nevertheless, have 

resulted from the Appellant’s workplace fall. As has been argued, here, 

by the Appellant, “given that the [Appellant’s] injury was the result of 

falling down a flight of stairs, it is dubious to assert that the [Appellant] 

could not have sustained a low back injury as a result of this accident, 
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even if it was not considered the most pressing issue at the time”. 

[Appeal Record, Tab 4, 7, 9; Appellant’s Factum paragraph 77] 

 
130. Furthermore, we agree with the Appellant that there is also evidence, 

here, of other potential causes of her low back pain that “could relate it 

to her 2010 workplace injury”, with no “alternative cause” being 

established that is “unconnected with her workplace injury”.  

Appellant’s Factum, paragraph 89] 
 

131. On examining the evidence, we note that, while the Appellant has been 

seen by a number of specialists over a period of approximately eight 

years, the efforts to diagnose the precise cause of her low back pain 

have been inconsistent. For example, Orthopaedic Surgeon, Dr. Roger 

Haene, reported, on April 2, 2013 that the Appellant has had “ongoing 

significant back discomfort”. He points to her “positive response to the 

bowstring sign on stretching the sciatic nerve” and suggests that her 

“nerve roots could be pressed on by something intrapelvic…” Dr. Haene 

indicates that there might be an underlying neurological cause and 

recommends that she be seen by a neurologist.[Appeal Record, Tab 49; 

Appellant’s Factum, Paragraphs 82-89] 

 
132. On August 9, 2015, Neurologist, Dr. Richard Leckey provides an opinion, 

which states, in part: 

 
“She has numbness in the anterior aspect of her left leg and chronic pain 
involving the foot with numbness involving the foot predominantly in the 
dorsum of the foot although there is some on the bottom as well…she 
also has lower back pain going down into the left leg…she has numbness 
in the peroneal nerve distribution with some overlap into the saphenous 
on the left hand side. EMG studies today failed to reveal any significant 
evidence of abnormality except that she has no recordable saphenous or 
superficial peroneal nerve, the potential suggesting that this lady 
actually probably has some cutaneous nerve damage related to the two 
or three surgeries she has had on the left leg…”. [Appeal Record, Tab 57] 
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133. In August of 2016, Neurologist, Dr. Amanda Fiander, clarifies that a 

2013 MRI “did not show any nerve root damage”, as Dr. Haene had 

speculated might be the case. Instead, she points to the possibility, as 

previously discussed, of the “sacroiliac joint” as a source of pain or to 

nerve damage from one of the Appellant’s previous left ankle surgeries. 

In relation to the surgeries, Dr. Fiander states: 

 
“She has had difficulties with chronic pain which sounds to be 
neuropathic in nature. She has had several surgical procedures to the left 
extremity and although I am unable to find any clear objective evidence 
of nerve root damage I wonder if there is some small fibre nerve damage 
as a result. She continues to have difficulty with burning pain over the 
anterior shin and dorsum of the foot on the left as well as occasionally 
lower back pain with radiation down the left lateral thigh…”. [Appeal 
Record, Tab 119] 
 

134. Physiotherapist, Maria Langille, also references the Appellant’s prior 

surgeries in her September 7, 2014 report, noting that the Appellant’s 

“reports of low back pain have been well documented since 2011 

following the first surgical intervention”. [Appeal Record, Tab 7] 

 
135. As was argued by the Appellant, lower back pain resulting from left 

ankle surgery would be compensable. Terence Ison, in Worker’s 

Compensation in Canada (2nd edition), sets out the principle as follows: 

“3.8.2 Disablement from surgery. Where a worker has surgery for a 
compensable disability, any disability resulting from the surgery is 
generally compensable”. [Appellant’s factum, paragraphs 84 and 85; 
Appellant’s factum, Tab 4]] 
 

136. Additionally, there is evidence, here, from the Appellant’s 

physiotherapist, Maria Langille that secondary conditions can develop 

from long disability duration injuries. In her September 7, 2014 report, 

she states: 

“There is certainly a correlation between the Appellant’s deconditioning, 
weight gain, more sedentary lifestyle and her lower back symptoms.” 
[Appeal Record, Tab 85] 
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137. From the Respondent’s perspective, it is argued that the Appellant’s 

low back pain is caused by age-related “degenerative changes”. In 

support of that argument, the Respondent cites the May 1, 2013 report 

of Dr. John Campbell and the February 5, 2014 opinion of the Board’s 

Medical Advisor, Dr. Steve O’Brien. In his May 1, 2013 report, Dr. 

Campbell states: 

 
“[The Appellant] went on the have an MRI and the MRI at the lumbar 
spine showed some bulging discs at L4-5 and L-3 and some age-related 
changes felt to be within normal range but no significant stenosis or 
nerve root impingement”.  
 

      On February 5, 2014, Dr. O’Brien opines that: 
 
“… therefore, [the Appellant’s] low back complaints would be related to 
what Dr. Campbell described as degenerative changes and would not be 
related to the workplace injury which resulted in the left ankle sprain…”  

 
        [Appeal Record, tabs 51 and 63] 
 
138. The Tribunal notes, however, that, while Dr. Campbell reports that there 

are “age-related changes”, he also states that these are “felt to be 

within normal range”. Dr. Campbell does not, therefore, attribute the 

Appellant’s low back pain to these age-related degenerative changes 

and we do not see any basis, particularly where there are other 

potential causes suggested by the medical specialists treating the 

Appellant, for Dr. O’Brien to have concluded that the Appellant’s low 

back complaints were related solely to degenerative changes. 

Furthermore, we agree with the Appellant that, even if the Appellant’s 

low back pain was related to “degenerative changes”, that condition 

was “asymptomatic” prior to her 2010 workplace injury, with low back 

pain manifesting almost immediately afterward. In our view, it is, thus, 

more probable that the Appellant’s workplace injury was aggravated by 

a pre-existing condition, within the meaning of s. 6(9) of the Act, than 

that degenerative changes, alone, have caused her low back symptoms.  
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139. Accordingly, based on the weighing of all of the evidence, and after 

reviewing the case law, Act, Board Policies, and other authorities cited 

by the parties, the Tribunal finds that there are multiple potential 

causes of the Appellant’s low back pain that could relate it to her 2010 

workplace injury, including the fall itself, as well as damage resulting 

from surgeries that were required in treating her compensable left ankle 

injury. We are also of the view that it has not been established, on the 

evidence, that the Appellant’s low back pain has been caused by age-

related degenerative changes, as was argued by the Respondent, or by 

any other cause unconnected to her workplace accident. The medical 

evidence indicates that the Appellant had low back symptoms that 

developed shortly after her workplace injury, where, previous to her fall 

at work, she had not had any such symptoms. Moreover, as the 

previously cited physician and physiotherapist reports indicate, the 

Appellant’s left ankle and low back symptoms were often treated as 

being part of the same condition. 

 
140. The Tribunal, therefore, finds that the medical evidence, here, supports, 

on a balance of probabilities, that the Appellant’s low back pain 

symptoms are related to her 2010 workplace injury. Alternatively, the 

Tribunal finds that the evidence supporting the Appellant’s position is, 

at the very least, approximately equal in weight to the evidence relied 

on by the Board, and, therefore, the Appellant is entitled to the benefit 

of the doubt pursuant to s. 17 of the Act. 

 
141. It is, therefore, the finding of the Tribunal that the decision to deny 

coverage for the Appellant’s low back symptoms was incorrect. In the 

result, the appeal of IR #[PERSONAL INFORMATION] and the appeal of 

that portion of IR # [PERSONAL INFORMATION], which pertains to the 

Appellant’s low back pain, are allowed. 
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ISSUE #3 
 
142. Was the decision to calculate the Appellant’s Extended Wage Loss 

Benefits on estimated earnings of $26,249.29 per annum correct? 

 
Appellant’s Argument 
 
143. The Appellant argues that the Board erred in finding the Appellant to 

be capable of earning any income, as her workplace injuries have 

resulted in her being rated unable to perform any type of work. The 

Appellant cites the January 8, 2015 report of Dr. John Campbell, where 

he states that the Appellant is “unable to work at this present time” due 

to her left ankle and right knee instability and to the January 19, 2015 

report of Dr. Tweel stating that the Appellant is unable to perform any 

type of work as a result of ongoing right knee pain, left ankle pain, low 

back pain and depression. [Appeal Record, Tabs 99 and 9] 

 
144. The Appellant further argues that the IRO erred in denying the 

Appellant’s request for a Functional Capacity Evaluation. She also 

submits that the IRO erred in relying on Dr. Tweel’s December 11, 2014 

report, indicating that the Appellant was able to perform sedentary to 

light work, in light of the fact that there was a later report, where Dr. 

Tweel reported that the Appellant was unable to perform any type of 

work. The Appellant refers to s. 41(1) of the Act and states that , while 

the IRO distinguished Dr. Tweel’s two opinions, on the basis that Dr. 

Tweel’s later opinion relied, in part, on injuries the IRO had found to be 

non-compensable, the fact remains that the Appellant has no functional 

ability to work.[Appeal Record, Tab 112] 

 
145. The Appellant also points to a September 7, 2014 letter from 

Physiotherapist, Maria Langille, recommending that the Appellant 

undergo a Functional Capacity Evaluation to “quantify work day 

tolerances and assist with her employment search to ensure her abilities 
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and job demands are a functional match”. [Appellant’s Factum, 

paragraph 101; Appeal Record, Tab 85 at p. 7] 

 
146. In addition, the Appellant cites s. 2 of Board Policy POL-116 (Estimating 

earning Capacity), which states: 

 
When a worker’s actual wages are not known, the Workers 
Compensation Board must determine the workers estimated earnings 
using the following information: 
 

 The worker’s functional ability to work; 
 The average wages of the suitable work; 
 The worker’s work history, education and analysis of transferrable 

skills; and 
 Local labour market information 

 
The Appellant submits that the Board erred in the manner of its 

assessment of the Appellant’s functional ability to work by not availing 

itself of a Functional Capacity Evaluation. Citing Board Policy POL- 26 

(Physiotherapy Treatment), the Appellant argues that the Functional 

Capacity Evaluation is “a pivotal resource for return to work, job 

placement decisions and disability evaluation”. [Appellant’s Factum, 

paragraphs 102-104] 

 
147. The Appellant further submits that, if the Tribunal finds in favour of the 

Appellant on either of the first two issues, then the Appellant’s earning 

capacity must, obviously, be reassessed in light of that finding but that, 

in any event, a reassessment should occur involving a Functional 

Capacity Evaluation to “supply the most accurate picture of the 

[Appellant’s] abilities”. [Appellant’s Factum, paragraph 105] 

 
Respondent’s Argument 
 
148. The Respondent submits that, based on the Appellant’s left ankle 

injury, she is able to work light-sedentary duties such as an office job 

which would “require little to no mobility and would match her 
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educational background”. The Respondent states that “if the 

[Appellant] is unable to work due to right knee and back symptoms 

and/or depression, the Workers Compensation Board can’t pay wage loss 

benefits as the injuries did not result out of and in the course of 

employment”. [Respondent’s Factum, paragraphs 54-58] 

 
149. The Respondent also argues that, while the Appellant has requested a 

Functional Capacity Evaluation, the Board has “exclusive jurisdiction” to 

determine all questions of entitlement, pursuant to s. 32(1) of the “Act”. 

[Respondent’s Factum, paragraph 50] 

 
150. In addition, the Respondent argues that the Appellant’s file evidences a 

number of changes in the Appellant beyond the incident, including her 

age, weight and her own subjective feelings, expectations and beliefs. 

The Respondent points to evidence that the Appellant has “ongoing 

depression”, that she had an issue with weight at the time of her 

workplace injury, and that, as stated in a Vocational Rehabilitation 

Discharge Report, dated December 19, 2014, she is insistent that “she 

would not be capable of returning to work and certainly not in a full time 

capacity”. [Respondent’s Factum, paragraphs 45-49] 

 
DECISION ON ISSUE #3: 

 
151. Section 41 (1) of the Workers Compensation Act states: 

  
 41.(1) The loss of earning capacity of a worker is the difference between  

a) the worker’s net average earnings before the accident ; and  
b) the net average amount the worker is capable of earning 

after the accident, 
which amount shall not be less than zero. 

 
152. Section 2 of Board Policy POL-116 (Estimated Earning Capacity) 

provides that, where the worker’s actual wages are unknown, the Board 

must determine the worker’s estimated earnings, using the following:  
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 The worker’s functional ability to work; 
 The average wages of the suitable work; 
 The worker’s work history, education and analysis of transferrable 

skills; and 
 Local labour market information 

 
153. Here, the Appellant’s loss of earning capacity was assessed, based on 

her accepted diagnosis of left ankle sprain. However, the Tribunal has 

determined, under Issues #1 and #2 herein, that the Appellant’s right 

knee and low back symptoms are also compensable and is of the view 

that, in light of that determination, the Appellant’s loss of earning 

capacity must now be reassessed. 

 
154. In regard to the Appellant’s request for a Functional Capacity 

Evaluation, reference is made to s. 15 of Board Policy POL-26 

(Physiotherapy Services), which states: 

A Functional Capacity Evaluation quantifies safe functional 
abilities and is a pivotal resource for return to work, job placement 
decisions and disability evaluation. 
A Functional capacity Evaluation must be requested and pre-
approved by the Workers Compensation Board and requires 
medical approval from the worker’s treating physician. A 
Functional Capacity Evaluation must be conducted by a licensed 
health care provider who is approved by the Workers 
Compensation Board to perform Functional Capacity Evaluations. 
 

155. Accordingly, while the Board must “pre-approve” a Functional Capacity 

Evaluation, it is the Tribunal’s view that a Functional Capacity 

Evaluation would be a pivotal resource that the Board could use, in 

keeping with s. 15 of Board Policy POL-26, to reassess the Appellant’s 

functional ability to work in this case. 

 
156. The matter of calculating the Appellant’s EWL benefits is, therefore, 

returned to the Board for reconsideration in light of the Tribunal’s 

decisions with regard to Issues #1 and #2 herein, with the 

recommendation that a Functional Capacity Evaluation be used to 
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provide a more accurate assessment of the Appellant’s functional 

abilities. 

 

157. We thank counsel for their materials and submissions. 

 
Dated this 4th  day of July, 2018. 

 
Maureen M. Gregory, Q.C., Vice-Chairperson 
Workers Compensation Appeal Tribunal 
 
Concurred: 
 

 
Bob Smith, Employer Representative 

 

 
 

Michelle Lafford, Worker Representative 
  


