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Appeal Proceedings 

 
1. This appeal was conducted on May 15, 2018, before the Workers 

Compensation Appeal Tribunal. 

 
2. The Worker is appealing the decision of the Workers Compensation Board’s 

Internal Reconsideration Officer, IR# [PERSONAL INFORMATION] dated 

October 5, 2017. 

 

Facts  

 
3. On October 5, 2017, the Board denied the Appellant’s request for 

reconsideration.  The Appellant is appealing that decision to the Workers 

Compensation Appeal Tribunal by way of a Notice of Appeal dated 

November 1, 2017. 

 
4. The Appellant suffered a workplace injury on November 24, 2013, from a 

lifting activity. 

 
5. On November 28, 2013, she sought medical attention at the Queen Elizabeth 

Hospital for the injury, which was diagnosed at the Hospital as back pain 

and Lumbar Radiculopathy.  The QEH Emergency Department 

Documentation records a history of a mid-back complaint beginning 6 

months previously and of scoliosis.  A Radiologist’s report of the same day 

noted minor degenerative changes in the lower facet joints, mild 

lumbosacral scoliosis, and mild to moderate lower thoracic scoliosis.  A CAT 

scan was booked and the Appellant was discharged the same day. 

 
6. A QEH Radiologist’s Report of a CT Lumbar Spine performed on December 6, 

2013, recorded at L5-S1 “a large paracentral disc protrusion sequestered 

inferiorly and causing significant encroachment on the central canal inferior 

to the disc space and displacing the traversing left S2 nerve root.”  The left 

S1 nerve root was not clearly impeded nor was the exiting left L5 nerve root.   
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The Interpreting Radiologist concluded the Report by stating that clinical 

correlation was required.  Surgical consultation was recommended and an 

MRI possibly of value if surgical intervention was planned. 

 
7. On December 30, 2013, the Appellant submitted a Worker’s Report to the 

Workers Compensation Board.  That Report began a period when the Board 

attempted to obtain sufficient documentation to establish the circumstances 

of the injury. 

 
8. On February 27, 2014, the Board accepted the Appellant’s claim for 

compensation benefits, effective November 27, 2013. 

 
9. On March 5, 2014, the Board’s Case Coordinator sent to the Appellant’s 

family physician, Dr. Ambrose Kennedy, a letter and a Return to Work Form 

to obtain information on the Appellant’s ability to begin a Modified Job 

Duties position. 

 
10. On March 5, 2014, the Board’s Medical Advisor, Dr. Steven O’Brien, reviewed 

the Appellant’s file and expedited an appointment with an Orthopaedic 

Surgeon, Dr. Scott Wotherspoon, in view of the CT scan results. 

 
11. The next day, March 6, 2014, Dr. Wotherspoon examined the Appellant and 

wrote: 

[The Appellant] has symptoms from her injury and likely are results 
of the L-5 S-1 disc herniation.  I have recommended a course of 
physiotherapy and I have provided her a referral for this.  We are 
going to arrange for an MRI scan of the lumbosacral spine to assess 
the disc herniation and associated impingement.  I would hope that 
with some time, exercises and her medications, her symptoms to 
improve but will review after the MRI how things are coming along 
to determine whether a referral to a spine surgeon will be necessary.  
In the meantime she will, obviously, not be able to work to any 
capacity [at her workplace]. 
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12. The Board then authorized a course of physiotherapy treatments.  The 

Appellant continued to experience persistent symptoms and Dr. O’Brien 

arranged an expedited MRI which was performed on May 8, 2014. 

 
13. On June 5, 2014, Dr. Wotherspoon met with the Appellant and reviewed the 

MRI scan.  His report concluded: 

 
I do feel that [the Appellant] would benefit from ongoing 
physiotherapy, core strengthening exercises and massage therapy.  
When the symptoms do allow she can gradually return on ease-
back to work although I do not foresee this happening in the very 
near future. 
 
I have not arranged any further follow up at this stage as I do not 
feel her symptoms warrant a referral to a spine surgeon but if she 
does become more leg predominant or she develops any focal 
neurologic deficits then she can be referred to one of our spine 
surgical colleagues for their assessment. 

 

14. On March 12, 2014, Dr. Kennedy returned the completed Return to Work 

form to the Board indicating that the modified job duties proposed for 

the Appellant were not within her functional abilities because she could 

not stand for 29 minutes.  He also indicated on the form that the time 

before the worker would be able to return to work in any capacity was 

unknown. 

 
15. The Board then arranged for ongoing physiotherapy in the form of an 

evidence-based work conditioning program at the Cornwall Physiotherapy 

Clinic which began with the Appellant’s consent on July 7, 2014.  In a 

Physician’s Report of July 16, 2014, Dr. Kennedy, reported that the Appellant 

had foot and leg symptoms and back pain/spasm.  He indicated she was 

unable to perform any type of work and wrote “Needs to continue 

physiotherapy”. 

 
16. On September 23, 2014, the Board’ Case Coordinator wrote to Dr. Kennedy to 
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ask for his medical opinion on referring the Appellant to Dr. Edvin Koshi, 

Medical Director of the Halifax Spine and Pain Institute.  Both Dr. Kennedy 

and the Appellant agreed with the referral.  The Board made an expedited 

appointment request to Dr. Koshi the next day – September 24, 2014. 

 
17. On October 21, 2014, Dr. Koshi examined the Appellant.  His diagnostic 

impression was that the Appellant did not have any radiculopathy and that 

the findings in the MRI and CT scan were incidental.  He recommended a 

left sacroiliac joint injection and a left piriformis muscle injection to see if 

those areas were the source of the Appellant’s pain.  On Work-Related 

Issues be reported: 

 
Once the injections have been completed, one can conclude that 
[the Appellant] has reached diagnostic closure and maximal 
medical recovery, at which time Functional Capacity Evaluation 
testing can give some indication on her current function and then 
guide a return to work. 
 
Of note, the lack of improvement with passage of time is unusual.  
As you know, the natural history of low-back pain is that of flare-
ups, which last for a short period of time, and then improvement.  In 
some individuals there is some pain between 2 flare-ups.  However, 
[the Appellant] says that in the last year she has not had any period 
of time with less pain and her overall condition has not improved 
much.  This is difficult to explain medically. 

 

18. On October 22, 2014, the Appellant had the sacroiliac joint and 

piriformis muscle injections. 

 
19. On October 28, 2014, Dr. Koshi reported that the Appellant had some pain 

relief from the injections but she was still wondering whether the lower 

back nerve impingement was the source of her pain. 

 
20. In view of the Appellant’s concerns, on January 14, 2015, Dr. Koshi 

performed a Caudal Epidural Injection.  On January 20, 2015, the Appellant 

reported to Dr. Koshi that she had not experienced any pain relief following 
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the caudal injection. 

21. On July 15, 2015, the Board’s Medical Advisor, Dr. O’Brien, reviewed the file 

and in particular Dr. Koshi’s reports.  He wrote that a Functional Capacity 

Evaluation and a Vocational Rehabilitation Assessment would be 

appropriate.  He also noted that, because of persistent symptoms, the 

Appellant would be eligible for an Impairment Assessment and would be 

considered to be at a medical plateau.  He also recognized the then current 

working diagnosis as “mechanical low back pain”. 

 
22. On August 10, 2015, the Board’s Case Coordinator wrote to the Appellant 

concerning a Functional Capacity Evaluation (FCE).  The Case Coordinator 

wrote in part: 

 
The Functional Capacity Evaluation measures your physical 
abilities and assists in determining whether you are physically able 
to safely return to your pre-injury work.  This evaluation is carried 
out with you over a two day period by a licensed Physiotherapist or 
Occupational Therapist who has taken special training in 
conducting these evaluations.  The process involves activities such 
as lifting, pushing, pulling standing, sitting, etc.  The goal of this 
evaluation is to compare your physical functional capabilities with 
the physical job demands of your pre-injury work.  The purpose is to 
determine you’re your maximum physical tolerance and abilities in 
work related tasks.  It is recognized that not everyone is capable of 
returning to their pre-injury job, however it is rare that people 
cannot return to some type of alternate work. 

 

23. The Appellant’s family physician, Dr. Kennedy, did not authorize the FCE.  

He indicated that the Appellant had pain down her spine and left leg and 

both feet and hands and would not be able to lift. 

 
24. On February 2, 2016, the Appellant took part in a Fitness for Work 

Assessment by a physiotherapist who concluded that her safe demonstrated 

strength and functional tolerances fell within the sedentary to light physical 

demands category.  The report states in part: 
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She is not a match for her previous job demands.  [She] is presenting 
with a number of barriers including length of time since injury, 
previous failed treatment, disturbed sleep, high reported pain levels, 
fear avoidance behaviours and a high linton score.  Based on these 
identified barriers the Pain Management Program is recommended.  
Daily attendance is recommended with a re-evaluation after 4 
weeks to monitor progress and determine recommendations for 
ongoing intervention and return to work. 

 

25. On February 8, 2016, the Appellant began a Multi-Disciplinary Program at 

CBI Health Group.  The program issued periodic progress reports.  The 

Program Progress Report of April 15, 2016, states in part: 

 
[The Appellant] appears to understand information presented to 
date and is able to articulate how she incorporates pacing 
strategies into her daily routine.  She describes maintaining 
involvement in leisure, social and community activities and has 
arranged to have supports in place (i.e. housecleaner) for heavier 
household tasks.  [Her] identified “feared movement” is forward 
bending.  She also describes prolonged lying flat, back rotation and 
standing/sitting/walking as challenges for her. 
 
[She] reports that she continues to experience muscle spasms but 
reports that they are decreasing in intensity.  She reports that she is 
feeling less stiffness with movement and ADLs (Activities of Daily 
Living) are becoming less difficult to complete. 

 

26. On April 25, 2016, the Board’s Vocational Rehabilitation (VR) Coordinator 

wrote to the Appellant to advise that she had been referred by her Case 

Coordinator to Vocational Rehabilitation to develop a plan to return to work.  

A Vocational Questionnaire was enclosed for the Appellant to complete.  It 

included the question, “Do you think you are physically capable of returning 

to employment or employment training at this time?”  There is no indication 

on the file that the Questionnaire was filled out or returned to the Board.  

 
27. A Vocational Rehabilitation Assessment Report dated April 27, 2016 notes 

that the Board’s Vocational Rehabilitation Coordinator met with the 
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Appellant.   

The VR Coordinator explained that the reason for the referral was to develop 

a plan to return to work.  However the Appellant advised that she was 

unable to work.  Her reasons were recorded as: 

 She is in too much pain 
 She has a herniated disc and sciatica 
 She has back spasms 
 She had pain/burning sensation in her coccyx and buttocks 
 It has been three years since her injury 
 She was told she can’t return to nursing 

 She doesn’t know who will hire her or what she can do. 
 

28. The Appellant attended the Multi-Disciplinary Program until May 11, 2016.  

The Discharge Report of May 18, 2016, includes the following Summary & 

Recommendations: 

 
At discharge we are pleased with [the Appellant’s] progress.  She 
arrived pleasant and willing to complete tasks that were asked of 
her.  [She] continued to report an overall decrease in subjective 
reports of muscle spasms.  She reports that the intensity and 
frequency of the spasms have decreased and that she is pleased 
with the progress she has made since beginning the program.  It is 
recommended that [the Appellant] continue with a home exercise 
program to maintain the gains that have been made in the program. 

 

29. On May 17, 2016, the Appellant underwent an Impairment Assessment.  Dr. 

John DeMarsh, an Independent Medical Consultant, found that the 

Appellant had 8% whole person impairment and an impairment award was 

subsequently paid to her based on that assessment. 

 
30. On May 26, 2016, the Board’s Case Coordinator reviewed with the Appellant 

her discharge from the Multi-Disciplinary Program.  The Appellant agreed 

that things were “better than they were”.  The Case Coordinator explained 

to the Appellant that, based on her functional information, she was capable 

of sedentary work. 

 
 



WCAT Decision #338 Page 8 of 19 

 

 

 
31. A Workers Compensation Board Inter-Office Memo of June 6, 2016, indicates 

that the Board’s Occupational Therapist and a Kinesiologist from the CBI 

Health Group agreed that the Appellant’s functional abilities placed her in 

the sedentary category for future work tasks.  The Memo includes the 

following description of sedentary work: 

 
The CCDO / DOT: Physical Demands Characteristics of Work define 
sedentary work as: exerting up to 10 pounds occasionally: and / or a 
negligible force to lift, carry, push, pull or otherwise move objects.  
Includes sitting most of the time; may involve walking or standing 
for brief periods.  If walking and standing are required only 
occasionally and all other sedentary criteria are met, the job is 
considered sedentary. 

 

32. On June 7, 2016, Dr. Kennedy wrote on a prescription pad note which stated 

in its entirety, “This woman is unable to work with the public at the present 

time for medical reasons”. 

 
33. On June 8, 2016, the Board’s Vocational Rehabilitation Coordinator met with 

the Appellant.  The VR Progress Report records that the VR had been on 

hold since the date of the initial assessment – April 27, 2016.  The VR 

Coordinator explained to the Appellant that her functional information on file 

indicated she was capable of working at a sedentary level.  Therefore the 

Board was proceeding with 12 weeks of job search with estimated earnings 

at the end of that period if the Appellant did not have a job.  The Report also 

records that the Appellant presented the note from Dr. Kennedy.  She stated 

she could not work with the public due to her anxiety.  She was in pain most 

of the time and couldn’t concentrate.  She stated she wanted to appeal the 

decision that she could participate in Vocational Rehabilitation and return to 

work.  She was worried she might lose her benefits from her employer.  She 

stated that her union would continue to pay her benefits until she turns 65.  

She believed the 12 weeks of physio made her condition worse.  She had 

daily spasms.  She wanted a second opinion from another doctor to see if 
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anything could be done to help her.   

She wanted her health back and stated she can’t work at this moment in her 

current physical shape. 

 
34. On July 5, 2016, a VR Progress Report indicated that the VR Coordinator met 

with the Appellant and her spouse.  The Appellant was not looking for work.  

She believed she was unable to work.  She viewed vocational rehabilitation 

and the VR meetings as a waste of time.  She reiterated her desire to appeal 

the decision that she was able to work and participate in vocational 

rehabilitation. 

 
35. On July 27, 2016, a further VR Progress Report recorded another meeting 

with the Appellant.  At that meeting the Case Coordinator advised that 

Vocational Rehabilitation was a procedure and no decision would be 

forthcoming until the procedure was complete.  Rather, a decision would be 

issued after the VR Discharge report was complete.  The Appellant for her 

part expressed her belief that the physio reports did not reflect a true ability 

to work as they did not account for the pain and discomfort experienced 

after treatment, nor were her subjective complaints of pain and anxiety 

considered. 

 
36. The Appellant also stated at that meeting that her doctor was attempting to 

refer her for further medical (orthopedic) assessment.  In response to that 

assertion, the Board’s VR Coordinator and/or Case Coordinator told the 

Appellant that the Board would not wait for further reports when an 

appointment had not been scheduled and would likely take months to 

obtain. 

 
37. On July 29, 2016, Dr. Kennedy referred the Appellant to Dr. S. Miller.  It 

appears he enclosed the CT and MRI results. 

 
38. On August 9, 2016, the Board closed the Appellant’s claim for Temporary 
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Wage Loss and Medical Aid Benefits effective that date & provided the 

Appellant with her appeal options.  The decision to discontinue the benefits 

includes a detailed explanation of the Board’s decision, including an 

explanation of the relevant provision of the Workers Compensation Act and 

Policy (POL-76, Responsibilities of Recovering Workers) 

 
39. A VR Discharge Report of August 29, 2016, by the VR Coordinator recorded 

the formal end of the VR services that had been offered to the Appellant and 

provided a brief Vocational Summary outlining the difference of opinion 

between the Appellant and the Board as to her ability to perform sedentary 

work. 

 
40. On October 25, 2016, the Board’s Team Leader – Return to Work / Long Term 

Benefits – recorded in a memo that the Appellant had called and that the 

Team Leader had advised her of various options including reinstating her 

Temporary Wage Loss benefits by re-engaging with VR.  The Appellant 

advised that she could not participate in VR and “her doctor suggests that 

she cannot and she is listening to the advice of her doctor.” 

 
41. On December 28, 2016, Dr. Miller reported to Dr. Kennedy that he had seen 

the Appellant.  Dr. Miller provided a brief examination report and concluded: 

 
This patient, in my estimation, is barely capable of sedentary 
activities at this point and would probably, in my eyes, represent 
consideration for surgery as the other alternative.  The patient has 
been advised of my concerns, we’ll get an MRI and discuss the 
situation subsequent. 

 

42. On March 13, 2017, the Worker Advisor sent Dr. Miller’s letter of December 

28, 2016, to the Board and requested a reconsideration of the Board’s 

decision concerning the Appellant’s benefits. 

 
43. On May 3, 2017, the Board accepted Dr. Miller’s report as new evidence but 

found that it did not change the decision to close the claim effective August 
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9, 2016. 

44. On or about July 20, 2017, the Appellant requested an internal 

reconsideration of the May 3, 2017 decision. 

 
45. On September 19, 2017, an MRI of the Lumbar spine was performed at the 

QEH at the request of Dr. Miller.  The findings included at L5-S1 a moderate 

posterior broad-based disc bulge.  The impression was: Residual disc bulge 

and left paracentral disc protrusion at L5-S1.  This contacts the traversing 

left S1 nerve root, possibly resulting in irritation, without convincing signs of 

impingement. 

 
46. On October 2, 2017, Dr. Miller referred the Appellant to Dr. Comstock in 

Moncton. 

 
47. On October 4, 2017, Dr. Miller wrote to Dr. Kennedy that “given the MRI 

documentation of the large bulky disc consistent with her radicular 

symptoms” it was reasonable for her to be referred to Dr. Comstock.  

 
48. On October 5, 2017, the Board rejected the Appellant’s request for 

reconsideration. 

 
49. On October 10, 2017, Health PEI approved the referral for services in 

Moncton. 

 
50. On November 1, 2017, the Appellant filed a Notice of Appeal of the decision 

of the Workers Compensation Board’s Internal Reconsideration Officer -- 

IR#[PERSONAL INFORMATION] of October 5, 2017. 

 
51. On November 7, 2017, the Appellant’s legal representative Pamela-Large-

Moran wrote to the Board to apply for the reopening of the Appellant’s 

medical and wage loss benefits file.  The letter refers to the MRI of 

September 19, 2017, and Dr. Miller’s letter to Dr. Kennedy on October 4, 2017.  

It also states that the Appellant is scheduled to undergo invasive surgery by 
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Dr. Comstock to treat her symptoms in the imminent future. 

Issue 

 
52. Was the Board correct in deciding to close the Appellant’s claim effective 

August 9, 2016, because she would not participate in Vocational 

Rehabilitation, and in declining to reopen it in view of the new evidence 

presented by the Appellant? 

 
Appellant’s Argument 

 
53. The Appellant’s legal representative made carefully researched and detailed 

written and oral submissions setting out the argument for the Appellant.  

The argument consists of two key points.  First, the objective medical 

evidence on the file established that the Appellant, because of ongoing back 

pain and spasms, would be unable to perform some of the tasks associated 

with sedentary work.  She therefore would be unable to participate in the 

WCB Vocational Rehabilitation process and subsequent sedentary work.  

Second, because the new evidence from Dr. Miller and the recent evidence 

from Dr. Kennedy was more up-to-date than the other medical evidence on 

the file, and it cast doubt on the Appellant’s ability to engage in sedentary 

work, the Board had a duty to seek further medical information or 

clarification.  It did not do so but rather relied on older and less reliable 

evidence.  In relying on that evidence, it contravened its own policy, 

specifically Board Policy POL 68-2 which placed on onus on the Board to be 

proactive in gathering, reviewing and analyzing the relevant evidence. 

 
Respondent’s Argument 

 
54. The Board’s representative argued that the Vocational Rehabilitation 

process was engaged in this case to respond to the Board’s determination 

based on the medical evidence that the Appellant could not return to her 

pre-injury job.  Following that determination, the Board was required to 
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explore through the VR process what other less strenuous work the 

Appellant might be able to perform.  There was no evidence on the file that 

the Appellant for medical reasons could not or should not participate in the 

VR process which begins with a job search.  There was evidence on the file 

that the Appellant could perform some sedentary work.   

Therefore the Board was correct in requiring the Appellant to engage in the 

VR process. 

 
Decision 

 
55. The Board recognized that the Appellant could not return to her pre-injury 

job.  It also recognized a degree of ongoing impairment that was addressed 

through a permanent impairment award.  Once the Board had determined 

that the Appellant could no longer return to her job, it was required to 

engage in a process to determine what, if any, other less strenuous work she 

might reasonably be able to perform.  The Workers Compensation Act states 

in section 18: 

 
(12)  The Board may direct that a worker applying for or receiving 
compensation under this Part submit to and cooperate in 
vocational, occupational and medical examinations, assessments 
and rehabilitation. 

 
(13)  Where, in the opinion of the Board, a worker has failed or 
refused to submit to or cooperate in an examination, assessment or 
rehabilitation directed by the Board pursuant to subsection (12), the 
worker is not entitled to compensation until the Board is satisfied 
that the worker has complied with that direction of the Board. 

 
56. The Workers Compensation Board of PEI policy POL-76 Responsibilities of 

Recovering Workers states: 

 
7. If a worker refuses or fails to attend appropriate treatment, 
cooperate in a medical assessment, participate in a return to work 
or vocational rehabilitation program, or provide required 
information, benefits may be reduced, suspended or terminated 
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8. Benefits may be reinstated effective the date the worker 
participates in the appropriate treatment, medical assessment, 
return to work or vocational rehabilitation program, or provides the 
required information, if the Workers Compensation Board 
determines that ongoing symptoms are related to a compensable 
injury. 

 
57. The Vocational Rehabilitation process referred to in the legislation is 

described in the Board’s policy POL-117.  It states in part: 

 
Vocational Rehabilitation Assessment  

 
5.  To determine a worker’s eligibility for vocational rehabilitation, 
an assessment of the worker’s employment and educational 
background, skills, abilities and potential will be completed by the 
Workers Compensation Board, prior to the development of a 
vocational rehabilitation plan.  

 
Vocational Rehabilitation Plan  

 
6.  The Workers Compensation Board will work collaboratively with 
the worker to develop an appropriate and cost effective vocational 
rehabilitation plan which is, where possible, consistent with the 
worker’s employment and educational background, skills, abilities 
and potential. The worker’s employer, health care providers, and 
external service providers, such as educational or training 
institutions, may be consulted in the development of the plan.  

 
. . . . 

 
8.  The Workers Compensation Board will develop a vocational 

rehabilitation plan with the worker within twelve weeks of the 

initial vocational rehabilitation assessment. The plan will 

include the appropriate vocational rehabilitation program(s) 

and document the steps necessary for the worker to achieve 

re‐entry to the work force. 

 
9.  If the worker is unable to participate in any step included in 
vocational rehabilitation planning due to a change in the 
work‐related impairment or injury, the Workers Compensation 
Board will consult with the worker, employer, if applicable, and 
treating health care providers to attempt to revise the plan in order 
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that the worker may continue to participate in the plan. 
 

. . . . 

 
Revisions to the Vocational Rehabilitation Plan 

 
18.  If the worker is unable to participate in the job search, work 
experience or formal training program due to a change in the 
work‐related impairment or injury, the Workers Compensation 
Board will consult with the worker, treating health care providers 
and, if applicable, the employer and external service provider, to 
attempt to revise the vocational rehabilitation plan so that the 
worker may continue to participate in the program. 

 
. . . . 

 
28.  Vocational rehabilitation will be discontinued in the following 
circumstances: 

 
 the worker receives an offer of suitable work; or 

 
 the worker is non‐compliant as per Workers Compensation Board 

policy, POL‐76,“Responsibilities of Recovering Workers.” 
Non‐compliance related to vocational rehabilitation includes, but 
is not is not limited to: 

o refusing to participate in the development of a vocational 
rehabilitation plan; 

o terminating a vocational rehabilitation program without 
prior approval of the Workers Compensation Board; or 

o not complying with the requirements of a vocational 
rehabilitation program or being terminated from a program 
because of non‐adherence to program requirements or lack 
of effort in the program. 

 
. . . . 

 
29.  Where a worker has failed or refused to submit to or 
cooperate in vocational rehabilitation determined to be 
appropriate in the Vocational Rehabilitation planning process, the 
worker is not entitled to wage loss benefits until the worker has 
complied. 

 
58. According to the Policy, although the Appellant could not be compelled by 
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the Board to participate in the VR process against her wishes, the Board 

retained the right to discontinue benefits if the Appellant did not engage in 

the process. 

 
59. There is nothing in the Act or the Policy that expressly permits a worker to 

refuse to engage in the VR process for medical reasons.  The discretion 

appears to be left with the Board to decide if it is appropriate to begin the 

process and to continue it as it determines appropriate.  Nevertheless, the 

panel accepts that it would not be reasonable to require a worker to engage 

in a process that she or he was incapable of participating in for medical 

reasons.  Even though the discretion to begin and continue the VR process 

appears to be entirely with the Board, the Board would nevertheless have a 

responsibility to refrain from beginning the VR or, if begun, a duty to 

discontinue it if it had medical evidence that the worker could not or should 

not be engaged in the process. 

 
60. The evidence that the Board had before it in this case at the relevant time 

fell short of establishing that the Appellant could not begin the VR process.  

There is on careful consideration no evidence to establish that the Appellant 

for medical reasons could not participate in the VR process as requested by 

the Board.  Even the medical evidence most favourable to the Appellant’s 

position – the recent evidence from Dr. Miller and Dr. Kennedy -- does not go 

so far as to clearly state of even imply that the Appellant could not safely 

engage in the VR process.  Dr. Kennedy in his most recent note poses a 

restriction only with regard to working with the public.  Dr. Miller does not 

suggest or recommend that the Appellant should refrain from any particular 

activity, even though surgery might be contemplated.  He states that the 

Appellant is barely capable of sedentary activities.  However in the panel’s 

view that falls short of restricting the Appellant from engaging in the VR 

process as it is described in the Vocational Rehabilitation Policy. 

 
61. Therefore, with regard to the Appellant’s first argument, the panel finds that 
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there was no medical evidence before the Board at the time of its decision 

that the Appellant could not or should not engage in the VR process. 

 
62. With regard to the Appellant’s second principal argument – that the Board 

had an onus to seek further evidence once it received the evidence 

presented by the Appellant, the argument placed considerable emphasis on 

WCB Policy POL-68 - Weighing of Evidence - and suggested that the Board 

had not followed that Policy.  The panel has reviewed POL 68 and the 

evidence and has found that the Board did not err in its application of the 

Policy.  The evidence establishes that the Board made careful efforts to 

insure that the VR procedure would not carry a risk of further injury for the 

Appellant.  It had information from qualified caregivers and assessors.  It 

also had the impairment report by Dr. DeMarsh.  All of that information was 

generated at or around the time of the Board’s efforts to carry out the VR, or 

at least the earliest steps of the process. 

 
63. The Board also advised the Appellant that the VR was a procedure leading 

to an eventual decision and that the Board would not make a final decision – 

presumably on the Appellant’s residual earning capacity – until it had 

followed the required steps according to its policies. 

 
64. The Board’s records indicate that it was aware of its responsibility to 

monitor the Appellant’s capabilities throughout the VR process.  The VR 

process itself, if engaged in, would include, according to the Policy, 

opportunities to consider new developments, information and medical 

evidence. 

 
65. The VR process includes within it opportunities for the Board to assess the 

worker’s progress and capabilities – and to suspend the process if there is 

medical evidence that the worker is unable to continue.  By implication, the 

worker could also present medical evidence in the course of the VR and the 

Board would be required to consider it.  In this case, had the Appellant 
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engaged in the VR process collaboratively as proposed by the Board, she 

would have had opportunities, if her medical problems were to prove 

sufficiently disabling, to present medical evidence that she could not 

continue. 

 
66. For the above reasons, the panel finds that the Board did not commit an 

error concerning the handling of or the acquisition of evidence.  It advised 

the Appellant correctly that the VR program as set out in its policy permitted 

a final decision on a worker’s earning capacity to be made only when the 

Board had sufficient information.  The Board had to be careful to insure it 

had sufficient evidence to proceed, and, had the VR process begun, the 

Board would then have been in a position to monitor the Appellant’s medical 

condition and capabilities. 

 
67. The evidence and the Board’s Policy indicates that the VR process was not 

likely to result in physical demands nor significant interaction with the 

public that would be impossible for the Appellant to engage in or likely to 

further injure her.  Evidence that in the panel’s view would be sufficient to 

compel the Board not to proceed with the VR process in cases of this nature 

would be a credible medical opinion clearly stating that the worker for 

medical reasons could not engage in the VR process or, as in the present 

case where future surgery is a possibility, pre-operative instructions that 

would show that the relevant medical condition, or the surgery itself, 

required the worker to refrain from the types of activities contemplated by 

the VR Policy.  Neither of those is present in this case. 

 
68. In summary, the panel finds that at the relevant time the Board had 

reasonably determined that the Appellant could begin the VR process 

without medical risk to her.  After the Appellant decided not to participate, 

she presented additional medical evidence.  However that medical evidence 

did not state that the Appellant should not participate in or was unable for 

medical reasons to engage in the VR process.  The additional evidence did 
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not suggest any medical restrictions with regard to the VR process and also 

left open the possibility that the Appellant could perform some sedentary 

work.  Therefore the Board was correct in its decision to discontinue 

benefits. 

 
69. The panel has reviewed the various decisions presented in the Appellant’s 

Appeal Brief.   Although they provide useful guidance on the weighing of 

evidence, they do not concern the circumstances of the present case which 

involve a decision by a worker not to engage in a vocational rehabilitation 

procedure established by a Board policy. 

 
70. The Board’s decision is affirmed and the appeal is denied.  The panel 

considered the matter of the awarding of costs as raised by the Appellant 

but, in view of its decision in the case, decided that it would not award 

costs. 

 
Dated this 11th day of June 2018. 
 

 
Rob Burnett, Vice-Chairperson 
Workers Compensation Appeal Tribunal 
 
Concurred: 

 
 

Bob Smith, Employer Representative 
 

 
 

Shelly Higgins, Worker Representative 


